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no reasons for withdrawal were given 98 

0. 23, B. 3 — Award attacked on technical 

ground — Award fair to all parties concerned — 
Lower Court refusing to treat award as adjust- 
ment — High Court will interfere in revision 

178 

O. 23, B. 3 — Rule is imperative — Decree 

must show whether it is declaratory or directory 
and executable — Compromise decree — Direc- 
tion to parties to execute and get registered deed 
of exchange — Provision is directory — Reference 
to remedy by way of specific performance does 
not make it declaratory 143& 

O, 23, B. 3 — Compromise decee — Duty 

of judgment-debtor — Judgment-debtor must see 
that proper decree is framed and that operative 
portion of decree expresses real intention of par. 
ties — No..objection by judgment-debtor to frame 
decree at proper time — Judgment-debtor acquies. 
cing in decree as passed and taking benefit there- 
under — Transaction will not be ripped up after 
it becomes old 148c 

■ O. 32, B. 3 — Suit against minor treating 
him as major — Ex parte decree — On attaining 
majority, minor suing and getting decree set 
aside — Suit restored — Limitation — Suit not 
barred if limitation had not expired at original 
institution of suit 357 

O. 32, B 6 (1) and (2 ) — Application by 

minor plaintiff himself in contravention of 0. 82, 
R. 6 (1) — Order on — Validity 343c 

O, 34, B. 6 — Preliminary decree for sale 

on 29-8-1933 and final decree on 20-11-1933 — 
In appeal by defendant from preliminary decree 
appellate Court directing fresh preliminary 

decree to be drawn up — Execution application 
filed on 23-1-1941 dismissed on 22-5-1941 — No 
fresh final decree drawn up — Second applica- 


Civil P. C. ( contd.) 

tion on 9-9-1941 — Application by decree-holder 
on 24-1-1942 requesting final decree of 20-11. 
1933 to he brought in accordance with prelimi. 
nary decree of appellate Court — Application 
held barred under Art. 181, Limitation Act — 
In the absence of proper final decree, execution of 
decree on application dated 9-9-1941 held could 
not take place 83 

O. 34, B, 7 — Preliminary decree for red- 
emption passed — Commissioner can be appoint- 
ed to take accounts 22o 

O. 40, B. 1 — Just and convenient — Simple 

mortgage — Interest in arrear — Fact does not 
render receiver's appointment of mortgaged pro- 
perty just or convenient — Fact that mortgagor’s 
object is merely to delay final determination of 
suit makes no difference 1676 

O. 40, B. 1 (2) (asamended in Allahabad) 

— Effect of amendment — No question as to 
dispossession of person not party to suit — Court 
has unfettered discretion to appoint receiver — 
Court can appoint receiver of property subject of 
simple mortgage I57a 

0. 41, B. 1 — Document not per se inadmis- 

sible — Objection that it has been improperly 
admitted cannot be raised in appeal — Proper 
place for it is trial Court 161& 

O. 41, B. 11 — Appeal against order of civil 

Court refusing to make complaint under S. 476, 
Criminal P. C., having no merits — Appeal can 
be dismissed summarily 176 

0. 49, Br. 2 and 3 — B. 3ofO. 20 — Applies 

to Chartered High Court in its appellate or revi- 
sional jurisdiction — Its applicability is not affect- 
ed by O. 49, R. 2 — Judgment once pronounced 
and signed cannot be recalled and altered except 
in cases where Court has inherent jurisdiction to 
rectify its mistakes — No practice in derogation 
of this law can be recognised (FB) 211a 

Sch, 1 — Rules in Schedule which are of 

general application apply to trial Courts as well 
as to appellate Courts in absence of specific pro- 
visions (FB) 211& 

^Companies Act (7 [VII] of 1913), Ss. 79 
and 76 — Jurisdiction of Court under S. 79 
— Question of impracticability of- calling meet- 
ing has to be decided primarily with refer- 
ence to Articles of Association — Scope of S. 70 

^ ^ , (FB) 361a 

S. 79 (3) — Court can decide validity of 

meeting (FB) 3Gl5 

S. 100 — Registration under — Validity of 

charge does not depend upon date of registration 
— Particulars sent in within 21 days from date 
of execution — Owing to dispute about fees regis- 
tration effected after 2 years — . Security is not 
destroyed 1176 
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Companies Act (contd.) 

S, 109 — Registration should not be unduly 

delayed 117c 

S. 114 — Certificate of registration granted 

—Registration cannot be challenged . 117d 

Compromise — Private idol — Suit to frame 
scheme — Necessary party Sl5d 

Contract Act (9 [IX] of 1872), S. 4 — 

A, resident of Jhansi in U. P., sending letter on 
13-8-42 to B, resident of Katni in C. P., asking 
about rate of lime, etc., — B by his letter dated 
22-8. 42 supplying information but saying fur- 
ther that if A wished to buy lime advance would 
be necessary — B’s letter not mentioning quality 
or quantity of lime or amount of advance — A 
by his letter dated 26-8-42 saying that he want- 
ed 40 tons of white lime, quality No. 1 at Rs. 20 
per ton — Lime not supplied — Suit by A against 
B in Jhansi Court for breach of contract — Held 
B*5 letter dated 22-8-42 amounted only to invi- 
tation to offer and not offer — A"s letter dated 
26-8-42 was offer and .not acceptance of offer — 
Though offer was part of cause of action posting 
of letter dated 26-8-42 at Jhansi was no part of 
cause of action — Jhansi Court had no jurisdiction 
to hear suit 387 

Ss, 4, 1 — Offer and acceptance — Offer 

made in pursuance of invitation to offer — Con- 
ditional acceptance — There is no completed 
contract 3326 

S. 16 — Gift of entire estate in favour of 

sister’s son — Son and son’s wife left unprovid- 
ed — Donor living in house of donee’s mother at 
time of gift — Transaction of gift requires severe 
scrutiny 1806 

S. 20 — Mistake as to area sold — Agree- 
ment for sale of plot under impression that it 
was five bighas in area — Area found less on 
measurement — Building on area less than five 
bighas prohibited under municipal rules — Parties 
held under mutual mistake on essential matter 
— Contract is not enforceable 882a 

S. 23 — Compromise of criminal proceed- 
ings — K contributing towards purchase of pro- 
perty in name of B with intention of dedicating 

it for religious purposes B put in possession of 

property — K's men removing fruit from pro- 
perty — B filing application under S. 145, 
Criminal P. G., followed by complaint under 
S. 395, Penal Code — Both parties making false 
assertions of title — Subsequent deed of com- 
promise by K and B — B declared to be 
manager of property and agreeing to get criminal 
proceedings struck off — Agreement is not void 
('Per AlUop and Verma JJ.) 3176 

S. 23 — Vendor not pleading that bargain 

was unfair . — Plea as to unfairness of bargain 
cannot be raised by third party IlOe 


Contraot Act (contd,) 

B. 23 — Instalment bond — On default of 

any one instalment option to creditor to realise 
whole amount with interests or to sue for 
defaulted instalment only — Further option to 
creditor to realise, whole amount when last 
instalment became due — Default committed in 
payment of first instalment — Suit brought after 
3 years from such default is barred under 
Art. 75, Limitation Act — Art. 80 has no appli- 
cation — Option to Bue when last instalment fell 
due could not arrest running of time under 
Art. 75 — Such stipulation amounts to agree, 
ment for altering statutory period of limitation 
and is void under S. 23 38a 

S. 30 — A entering into wagering contract 

with Pucca Arhatia — A from time to time 
depositing with Pucoa Arhatia cover or margin 
money — Transaction resulting in loss — A can- 
not recover amount of cover money from Pucca 
Arhatia 14 

— S. — Compromise decree — Decree 
awarding full claim but providing that decree- 
holder would accept certain lesser sum if paid 
within fixed time — Provision is not. penal — No 
question of granting relief in execution can arise 

136 

Cotton Cloth and Yarn Control Order 
(1943) — Contravention of provisions — Punish- 
ment 250d 

Gls. 10, 14 and 16- A — Tex-marking under 

Cl, 10 — Mode of 348a 

Cl, 14 — Lawful possession entails exemp- 
tion from conviction 250a 

Gls. 14 and 15 — Cl. 15 has not repealed 

Cl. 14 2506 

Cls, 14 aad 15- A — Construction of; 394a 

Cl. 15-A — Construction of 3946 

Court-fees Act (7 [VII] 1870), S- G (3), 
Proviso (U. P. Amendment) — Order of dis- 
missal under S. 6 (8) Proviso cannot; be treated 
as order of dismissal under O. 9, R. 8, Civil 

P. C Application under O. 9, R. 9, Civil P.C., 

does not lie against such dismissal B4a 

S. 6- A (U. P .) — Who can appeal 404a 

S. 6 B, (as amended in U. P .) — Decision 

by Munsif as to court-fee in favour of plaintiff 
before objection raised by Stamp Officer — Munsif 
subsequently dismissing Officer’s objection holding 
that his view as to court-fee was correct — Held, 
that the order passed by Munsif was one under 
S. 6 (8) and revision by Officer was competent 

3406 

S 7 (iv-A) (2), (as amended in U.P >) — 

"Suit involving cancellation meaning of — 
Decree for specific performance of contract of 
sale in favour of A against B — C suing for 
permanent injunction restraining A from getting 
sale-deed executed in his own favour in virtue 
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Court- fees Act (contd») 
of decree — S. 7 (iv-A) (2) asaumed to apply 
— Court-fee held payable on one-fifth the value 
of the suit for specific performance 340o 

S. 7 (xi) (cc) — Appeal — Courfc.fee — 

Suit for possession against tenant — Decree 

Appeal — Court- fee must be computed as on 
plaint in suit 170 

S. 12 — Order demanding additional court- 

fee — Revision 4046 

S. 12 — ‘Case decided* — Revision against 

order as to court-fee — Order under 8. 6B 
(U.P.) partly allowing revision is ‘Case decided’ 
and reviaable 840a 

Sch, I, Art, 1 — Suit to enforce charge 

Preliminary decree granting pendente lite and 
future interest — Appeal — Court-fee payable 
is on amount due up to date of decree including 
pendente lite interest 2956 

Criminal Procedure Code (5 [V] 1898), 

S. 103 — Section is mandatory Search 

witnesses present not belonging to locality 

One of them belonging to rival party of accused 

and was also cballaned in criminal case Search 

held was vitiated and prosecution could not be 
sustained 105 

■ S, 107 — Faction leaders — Order under 

S. 107 may properly be made 392 

^5. 147 (2) — Power to issue mandatory 

injunction $02 

S. 190 — Magistrate is not confined to 

sections mentioned in complaint— He can frame 
charge under other sections if facts proved 
establish charge under those sections 1396 

S. 190 (a ) — Magistrate can take cognizance 

of offence on complaint by Judge based on facts 
obtained in a case tried by him without jurisdic- 
tion 173c 

S. 190 (l) (a) — Commissioner acting as 

Election Judge under S. 24 (1), U.P. Munici- 
palities Act is not "civil, revenue or criminal 
Court" within Ss. 195 and 476 and cannot 

make a complaint under S. 195 (1) But 

complaint made by him can be treated as one 
under S. 190 (1) (a) 189a 

S. 195 — Commissioners acting as Election 

Judge under S. 24 (l), U. P. Municipalities Act 
w not “civil revenue or criminal Court" within 
Bs. 195 and 476 and cannot make a complaint 
under S. 195 (l) — But complaint made by him 
can be treated as one under S. 190 (1) (a) 


lOi. 


S.195 (h), (c) — Claim on forged doc 

ment dismissed by Civil Court — Scribe of sm 
forged document is not party to civil procee 

mgs — Complaint by Court against him n 
necessary -yrj, 

248 and 403 — Withdrawal of coi 
plaint — What amounts to 87( 


Criminal P. C. ( contd,) 

S. 288 — What amounts to admission of 

evidence under section . 393a 

S. 288 — Statement by witness before com- 
mitting Magistrate — Use of by appellate Court 
— Procedure 3936 

8. 297 — Charge to jury — Duty of Court — 

Sessions Judge must properly explain law to 
jury — Duty of explaining must be done by 
Judge himself — Judge telling jury that explain- 
ing law is unnecessary as pleader has already 
explained same — Charge is not proper 72 

8. 303 (1) — Judge cannot ask jury to 

give reasons for their verdict in writing 99c? 

8. 307 (2 ) — Submission to High Court of 

only part of case is irregular — Where part of 
case is submitted High Court can consider whole 
case and pass suitable order 99a 

8. 307 (3 ) — Unanimous verdict of jury — 

One out of two reasonable views taken by jury 

High Court will not interfere 99c 

S. 307 (3) — Verdict of jury not perverse 

— High Court will not interfere 99e 

8. 339 — Certificate of Public Prosecutor 

is sole basis for prosecution of approver for 
original offence — Public Prosecutor’s agreeing 
with Magistrate is not alone sufficient for such 
proscution 71 

8. 340 — Proceedings under Chapter 18 

Right of accused in custody to be defended by 
pleader 430a 

8. 340 — Recording examination-in-chief 

without giving accused opportunity to get legal 
assistance — Validity 4366 

8. 341 — Deaf and dumb accused — Duty of 

Magistrate in respect of 301a 

8. 341 — Deaf and dumb accused An 

accused cannot be exempted from punishment 
merely because be is deaf and dumb 3016 

8. 341 — Deaf and dumb accused committed 


to Sessions — Reference to High Court should be 
made ^ 30io 

8. 342 — Examination of accused in ses- 
sions trial— Nature of — Duty of Court 4246 

8. 350-A — S. 350.A applies only where 

there has been subtraction from strength of Bench 
during course of proceedings — It doesnot apply 
where there is substitution or addition 323 
S. 352 — Trial in jail — Facilities for mem- 
bers of bar should be given 436(i 

8, 352 — Trial in jail — Right of public to 

have access — Regulation by jail authorities 

Magistrate’s duty 430^ 

— — 8 , 367 — Appreciation of evidence 

Absence of motive for crime 424a 

• S. 367 — Evidence of witnesses whose 

relations with accused are strained — Such evi- 
dence must be received with great caution, bat 
need not be rejected on that ground alone G7a 
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Criminal P. C. (contd.) 

S. 414 — Offence under R. 81 (4), Defence 

of India Rules — Order imposing fine and direct- 
ing forfeiture — Order whether appealable 866 

S.415 — No appeal allowedjn cases coming 

under S. 413 unless aggregate sentence of impri. 
sonment exceeds one month or sentence of fine 
exceeds Rs. 60 169 

S.435 — “Court” — Magistrate acting under 

House Rent Control and Eviction Order is per- 
sona designate 403 

S. 438 — Accused prosecuted under S. 807, 

U. P. Municipalities Act for disobeying notice 
under S. 186 of that Act and acquitted — Appeal 
though competent not preferred — Reference 
under S. 488 invoking revisional powers of 
High Court cannot be accepted — That long 
period had elapsed since issue of notice under 
S. 18S, U. P. Municipalities Act was itself 
sufficient for refusing retrial — Court making 
reference should bear in mind limitations on 
revisional powers of High Court put by S. 439 
(4) 142& 

■ S. 439 — Order granting withdrawal of case 

— Interference in revision 3706 

S. 439 — Order of Town Rationing Officer 

under R. 81, Defence of India Rules — High 
Court has no jurisdiction to interfere 51 

S. 439 (4) — Accused prosecuted under 

S. 307, U. P. Municipalities Act, for disobeying 

notice under S. 186 of that Act and acquitted 

Appeal though competent not preferred Re- 

ference under S. 488 invoking revisional powers 
of High Court cannot be accepted — That long 
period had elapsed since issue of notice under 
S, 186, U. P. Municipalities Act, was itself suffi- 
cient for refusing retrial — Court making re- 
ference should bear in mind limitations on 
revisional powers of High Court put by S. 439 (4) 

1426 

S. 476 — Commissioner acting as Election 

Judge ^undec S. 24 (1), U. P. Municipalities Act, 
is not “civil, revenue or criminal Court” within 
Ss. 195 and 476 and cannot make a complaint 
tinder S, 195 (l) — But complaint made by him 
can be treated as one under S.190 (l)(a): 139a 

S. 47GB — Appeal against order of civil 

Court refusing to make complaint under S. 476 
having no merits— Appeal can be dismissed sum- 
marily 176 

■ S. 47GB — Appeal under S. 476 cannot be 

transferred by District Judge to Civil Judge — 
Civil Judge cannot make complaint under 
S. 476B 173a 

S. 488 (8) — Word “reside” means to live 

or have a dwelling place — Magistrate has no 
jurisdiction to proceed against person who lives 
outside and who has no dwelling house of his 
own within local jurisdiction of Magistrate 4 


R. 1947 Allahabad 

Criminal P. C. ( contd.) 

8 . 526 (1)( a) — Friendship between Magis- 
trate and lawyer — Inference against Magistrate*s 
integrity is not justified — Whether apprehension 
is reasonable or not is matter of personal equa- 
tion — Reluctance of Magistrate to give effect to 

S. 205 — This may raise reasonable apprehension 

13 

S, 561A — Scope — Interference by High 

Court to prevent harassment of accused 3486 
Criminal trial — Evidence — Accused can be 
convicted on circumstantial evidence only when 
evidence is incompatible with his innocence 996 
Custom — Pandas, rights of — Pandas cannot 
claim to enter Badrinath temple with their Jaj- 
mans by virtue of immemorial usage 419a 

Landlord and tenant — Right of transfer — 

Restraint on 888 

Defence of India Rules (1939), B. 5 — Appli- 
cability 894c 

B. 81 (4) — Construction of 894a 

B. 81 Construction of 3946 

B, 119 — R. 119 does not require that per- 
son concerned should have actually been in- 
formed of the order and should have actual 
knowledge of it (FB) 191a 

B. 119 — R. 119 does not affect validity of 

order but only affects operation of order 

(FB) 1916 

B. 119 — Order passed by authority publish- 
ed by it in official Gazette — It may be presum- 
ed that it was aware of provisions of R. 119 and 
that publication in Gazette was made in con- 
sidered compliance with all its provisions in- . 
eluding provision as to determination of most 
suitable form of publication (FB) 191d 

119 — To make person liable for con- 
travention of order under R. 81 proof of receipt 
of information by him is necessary — Mere 
publication of Order in Gazette is not sufficient 

109 

B. 119 — Order published in Official Gazette 

— Manner of publication of Order should be pre- 
sumed to have been considered as sufficient by 
authority concerned 1066 

B. 119 — Publication of Cotton Cloth and 

Yarn Control Order 1943, in Government of 
India Gazette constitutes publication within 
R. 119 12 

Dissolution of Muslim Marriages Act (8 
[VIII] of 1939) — Restitution of conjugal 
rights, suit for — Habitual cruelty on part of 
husband is valid defence — Act has made distinct 
endeavour to ameliorate lot of women and Courts 
must appreciate evidence and apply law in con- 
sonance with spirit of Legislature 166 

S. 2 (ii) — Wife refusing shelter offered by 

husband — Wife is not entitled to dissolution of 
marriage 86 
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Easements Aot (6 [V] of 1882), S. 15, 
para. 5 — Scope — EfiEect of S. 47 874 

S, 28 — Owner of dominant tenement ac- 
quiring right of way over servient tenement by 
prescription — Extent of right must be measured 
by extent of enjoyment — Use must be reasonable 
use for purposes of land in condition in which 
it was when user took place. • ' 86h 

Eyidence Act (1 [I] of 1872), S. id— Due 
execution of document — Admission of, by 
attorney of men who executed it is evidence of 
the due execution of document 110/ 

S. 31 — Admission is not conclusive against 

any party — Admission shown to be wrong is 
ineffective, 281(X 

S. 32 (5 ) — Statement relating to relation- 

ship — Meaning of — Question of relationship 
includes commencement of relationship — De- 
claration of deceased admissible to prove date 
of birth, age, minority or majority or order of 
seniority in birth and also to prove parentage, 
names of relations or date of death which means 
only terminations of relationship — Suit by rever- 
sioner claiming property after death of widow 
as next reversioner of K — Defence that K pre- 
deceased his father B whose reversioners and 
not plaintiff were entitled to succeed — State- 
ment by widow in a will before dispute that "K, 
her son, predeceased B his father, held admis- 
sible under S. 82 (d) 16 Id 

B, 35 — Public document — Register of births 

maintained at Police Station — Admissibility of 

entries therein 429a 

3. 35 — Extract from Chaukidar's birth 

register — Entry not made by Chaukidar — Ex- 
tract is inadmissible 4296 

S. 45 — Whether disputed signature agrees 

with other signatures of a person — Judge should 
not decide question on his own inspection — 
Services of expert should be requisitioned: 411a 
S. 68 — Document not per se inadmissible 

— Objection that it has been improperly admit- 

ted cannot be raised In appeal — Proper place 
for it is trial Court 161& 

S. 68 — Section applies only if document is 

relied as one requiriog attestation — Use of docu- 
ment for collateral purpose — Non-compliance of 
S. 68 is no bar 161c 

Ss. 101 to 104 — Burden of proof — Suit by 

defeated claimant — Defence of benami — Initial 
burden on whom lies 8996 

S. 114 — Illustrations — Court can go back 

to main section and consider whether it is ap- 
plicable to any given set of facts FB 19 Ic 

S. 114 — Order published in Official Gazette 

— Manner of publication of order should be 

presumed to have been considered as sufficient 
by authority concerned 1056 


Eyidence Aot (contd,) 

S. 115 — Plea as to inalienability of land 

not raised in suit — * Plea if can be raised in 
execution 4006 

S, 115 — Assessee exercising option that 

business be deemed not to have been discontinu- 
ed, cannot withdraw it at appellate stage, even 
with consent of Excess Profits Tax Officer: 286 
Excess Profits Tax Aot ( 15 [XV] of 1940), 
S. 6 (2) — Assessee exercising option that busi- 
ness be deemed not to have been discontinued, 
cannot withdraw it at appellate stage, even with 
consent of Excess Profits Tax Officer 236 

Hindu law — Adoption — Widow — On adoption 
by widow, estate vests in son from date of adop- 
tion — But any prior alienation made by her and 
authorised by testator is not affected by such 
adoption 2886 

Alienation — Powers of Hindu widow — 

Legal necessity — Prudent course of manage- 
ment — Alienation for discharging mortgage 

868 

Concubine — Avarudh Stree — Status of — 

Test — Infatuation to be distinguished from love 

814a 

Debts — Pious duty of sons to pay father’s 

debt — Suit upon debt against father — Decree 
against him and sale in execution are binding on 
sons unless they prove immoral nature of debt 
— General charge of immorality is not sufficient 
— There must be proof of direct connexion 
between debt and act of alleged immorality 

184 

Limited owner — Surrender — Deed of — 

Limited owner, need not purport to transfer pro- 
perty to next reversioner — Giving up her rights 
in property is sufficient — Composite deed of 
surrender and family settlement by daughters 
of deceased owner — Daughter’s sons dividing 

property per stirpes according to settlement 

Daughters held made complete effacement of 
their rights — Settlement held was valid 94 

Maintenance — Avarudh stree — Right of 

maintenance of Avarudh stree under Hindu law, 
if affected 314(i 

Religious endowment — Private idol Right 

of stranger to sue as next friend of idol 375a 

Religious endowment — Private and public 

idol — Distinction 8756 

Religious endowment — Idol — Private idol- 

Scheme if can be prepared— Right of person ap. 
pointed trustee or manager to bring suits ; 875c 

Religiousendowment — Endowment to deity 

— It is not necessary that particular idol should 
consecrated or in existence at date of execu- 
tion of deed. fPer Allsop and Ver7na JJ,) 

317c 

Separation — Separate shares mentioned in 

khewat — This does not prove separation 576 
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Hindu law (contd.) 

Widow — Surrender — Essentials — There 

must be transfer of title in prcssenti and of entirs 
estate — Compromise by widow with reversioners 
agreeing not to transfer property and retaining 
possession thereof till her death — No transfer of 
any of widow's rights — Compromise held did nob 
amount to surrender and not being for benefit of 
estate did not bind her heirs 177a. 

Widow Will — Widow in possession as 

limited owner cannot transfer property by will 

161a 

Widow — On death of T, his widow R exe- 
cuting agreement with B brother of T who was 
separate, thereby acknowledging rights of B as 
owner of property — B in course of admini- 
stration granting leases for building purposes — 
Lessees constructing substantial buildings — 
After death of B one of her daughters N bringing 
suit against B for possession of property — Les- 
sees not made parties — Subsequent suit by 
another daughter Y for similar reliefs — Lessees 
made parties — Widow held could enter into 
agreement with B and transaction of leases was 
within competence of B — Lessees were entitled 
to benefit of estoppel and compensation — O. 2, 
R 3, Civil P. C.. applied 25 

Will — Construction — Testator devising all 

his property to his wife with rights of transfer as 
absolute owner — Power to adopt any boy she 
likes given by will — • Subsequent addition of 
clause to will prohibiting widow from adopting 
boys from particular families and taking away 
her power of gift — Widow allowed to alienate 
property only in case of necessity — On con- 
struction, will held to confer a Hindu widow's 
estate on wife of testator 288a 

Hoarding and Profiteering PreYOntion 
Ordinance ( 35 [XXXV ] of 1943), (as amend- 
ed by Ordinance ( 12 [XII] of 1944), S. 6 — 
Cbargo of offering imported goods at unreasona- 
ble consideration — Onus of proof — Prosecu- 
tion must prove landed coat of article at or 
about the time transaction took place 149a 

{ as amended by Ordinance (12 [XII] of 

1944), S. 14 — Sanction for prosecution — Order 
stating “Prosecution sanctioned” without menti- 
oning offence — Record not showing whether 
authority bad considered facts of the case — Held 
there was no valid sanction ^ v 

Income-tax Act (11 [XI] of 1022), f 
(as it stood before the amendment of 1939) 
Liability to tax in respect of income arising 
without British India rests on fact of receipt of 
income in British India and not on fact^^of 
accrual of such income to assessee in foreign 

country For purposes of determining question 

whether entire income chargeable under Income- 
tax Act was available at the time of remittance to 


Income-tax Act (contd.) 

British India, expenditure not admissible under 
S. 10 (2) must also be taken into consideration 

155 

S. 23 (3) — Income-tax Officer suspecting 

genuineness of credit entry — Notice under 
S. 28 (3) — Assessee's explanation found to be 
false — Inference as to entry being revenue 
receipt 414& 

* S. 26 A — Applicability — Existence of firm 

is condition precedent to applicability of section 
"May” in R. 6A framed under section is per- 
missive — Firm registered under section and 
renewals of registration granted in previous 
years — Income-tax Officer can refuse renewal 
of registration on ground of non-existence of firm 
and partnership deed being sham one 181 

S. 34 — Discovery in consequence of definite 

information — Meaning of — Facts relating to 
previous year coming into possession of Income- 
tax Officer during enquiry for subsequent year 
— Income-tax Officer believing that income has 
escaped assessment — Notice under S. 34 414a 

S. 34 — Applicability — Conditions for — 

Discovery of under.assessment must be result of 
definite information of new facts and not the 

result of change of mind on closer study of facts 

153 


Interpretation of Statutes — Applicability of 
English law Basis of Indian insolvency legisla- 

tion is English Law of Bankruptcy — Reference 
to English law on point not clarified by statute 
law in India is of great advantage 383(2 

Policy of law— Court cannot question ; 250c 

Liberal construction must be given to Act 

curtailing rights (FB) 74c 

Plain language should be given its plain 

meaning Court should not speculate as to 

intention of Legislature 346 

Courts are bound to give effect to clear 

words of statute irrespective of actual result 

thereof Literal construction leading to absurdity 

or inconsistency — Words capable of another 
construction — Construction contrary to literal 
meaning may be adopted (FB) 276 

Construction of Act must be uniform for all 

pfi.Qoa (FB) Sb 


Letters Patent (Bombay) Cl. 12 — Deity at 
Muttra Suit against de facto manager — Juris- 
diction of Bombay High Court 375/ 

Limitation Act (9[IX] of 1908), S. 3 — Suit 
against minor treating him as major— Ex parte 
decree — On attaining majority, minor suing and 
getting decree set aside — Suit restored — Limi- 
tation — Suit not barred if limitation had not 
expired at original institution of suit 357 

Ss. 9, 15 — Money decree in favour of 

certain persons — Suit by one for recovery of 
his share of decree realised by others — Circum- 
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Limitation Aot (co7itd.) 

Btantces preventing suit — Suspension of limi- 
tation 256 

5. 15 — Application for final decree in 

mortgage suit is application for execution of 
decree within S. 16 1876 

5. 15 — Section applies to suits and appli. 
cations for execution stayed under U. P. Encum. 
bered Estates Act. 187a 

S. 19 — Recitals in subsequent mortgage 

with reference to earlier mortgage held amount* 
ed to admission of liability under earlier mort* 
gage 214c 

S. 19 — Mortgagor cannot give acknowledg- 
ment of prior mortgage so as to affect rights of 
subsequent mortgagee acquired before aokowledg- 
ment 214d 

S, 19 — Acknowledgment made beyond 

prescribed period but within period to be 
excluded under local or special Act does not fall 
under S. 19 199 

5 , 19 — Acknowledgment by mortgagor to 

•prior mortgagee — Intermediate mortgagee*3 title 
accruing before acknowledgment — Interme- 
diate mortgagee can rely upon Limitation Act 
as bar — Principle applies whether or not 
mortgagor parts with his interest altogether 

(FB) 746 

S. 19 — Document constituting acknowledg- 
ment — Document must be construed in its 

context — Language of document not clear 

Context may be examined to see to what the 
words refer — Suit upon intermediate mort- 
gage — Subsequent mortgagees impleded 

Latter holding prior mortgages — Plaintiff sub- 
miting an application to Court that subsequent 
mortgagees were prior mortgagees as they had 

obtained simple mortgage in lieu of prior debt 

Subsequent mortgagees removed from array of 
defendants — Considering context, application 
held constituted acknowledgment — One of 
prior mortgages time-barred at time of ac- 
knowledgment — Acknowledgment held could 
not support right to priority in respect- of that 
mortgage (FB) 74d 

• A7't. 10 — Starting point — Possession 

delivered to vendee before registration 252 

Art, 39 — Lease of shop — Lessor serving 

notice upon lessee to vacate shop by certain 
date — Lessee failing to do so and remaining 
in possession after date fixed by notice — Suit 
by lessor for compensation for use and occu- 
pation — Neither Art. 89 nor Art. 115 applies 
—Suit is governed by Art. 120 81 

-Art, 62 — Money decree in favour of 

certain persons — Suit by one for recovery of 
his share of decree realised by others — Circum- 
stances preventing suit — Suspension of limi- 
tion 256 


Limitation Aot (contd.) 

Arts. 75 and 80 — Instalment bond — 

On default of any one instalment, option to 
creditor to realise whole amount with interest 
or to sue for defaulted instalment only — 
Further option to creditor to realise whole 
amount when last instalment became due — 
Default committed in payment of first instal- 
ment — Suit brought after 3 years from such 
default is barred under Art- 75 — Art. 80 has 
no application — Option to sue when last instal- 
ment fell due could not arrest running of time 
under Art. 75 38a 

Art. 75 — ‘Bond payable by instalments* — 

Bond is payable by instalments only when the 
principal amount thereof is payable by instal- 
ments 836 

Arts. 115 and 120 — Lease of shop — 

Lessor serving notice upon lessee to vacate shop 
by certain date — Lessee failing to do so and 
remaining in possession after date fixed by notice 

— Suit by lessor for compensation for use and 

occupation — Neither Art* 39 nor Art. 115 
applies — Suit is governed by Art. 120 31 

* Art. 120 — Money decree in favour of 

certain persons — Suit by one for recovery of his 
share of decree realised by others — Circumstances 
preventing suit — Suspension of limitation: 256 

Art. 132 — Mortgage with default clause — 

Mortgagee has option to sue for entire money 
on default — Limitation does not start if option 
is not exercised — The word ‘money’ in Art. 132 
refers to the entire mortgage-money 7 

Arts. 142 and 144 — Simple money decree 

against one of two co-owners of house — Decree- 
holder purchasiiDg in execution judgment-debtor’s 
share — Formal delivery given but co-owner 
continuing in possession of whole house — Suit 
by decree-holder for possession of his share filed 
after 12 years from date of symbolical delivery 
held barred 296 

Art. 144 — Adverse possession — Latrine 

constructed by defendant’s ancestors on plain- 
tiff’s land — Latrine in defendant's use for over 
12 years — Construction not of flimsy character 

— Held defendant acquired title by adverse 

possession 40g 

Art. 181 — Appellate decree reversing that 

of lower Court confirmed in Letters Patent 
appeal — Limitation for restitution under S. 144, 
Civil P. C., runs from date of appellate decree 
and not from date of decree in Letters Patent 
appeal 172 

Art. 181 — Preliminary decree for sale 

on 29-3-1933 and final decree on 20-11-1933— 
In appeal by defendant from preliminary decree 
appellate Court directing fresh preliminary 
decree to be drawn up — Execution application 
filed on 23-1-1941 dismissed on 22-5-1941 
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Limitation Act (contd.) 

No fresh final decree drawn up — Second appli- 
cation on 9-9.1941 — Application by decree- 
holder on 24-1-1942 requesting final decree of 
20-11-1933 to be brought in accordance with 
preliminary decree of appellate Court — Appli- 
cation held barred under Art. 181, Limitation 

Act In the absence of proper final decree, 

execution decree on application dated 9-9-1941 
held could not take place 83 

^rt. 182 Abatement of appeal — Start- 

ing point of limitation 390a 

182 — “Appeal*' includes revision 

3906 

182 (4) — Amendment of decree 

under S. 8, U. P. Debt Eedemption Act. (l3 
CXIII] of 1940) — Starting point for execution 
application 

ji-rt. 162, cL 5 — “Application in accord- 
ance with law’* — Application asking relief not 
capable of being granted by Court is not such ap- 
plication 3526 

Mahomedan Law — Gift — Delivery of pos- 
session — Gift in favour of sister’s son — 
Formality that gift should be followed by actual 
delivery of possession must be complied with 

180a 

Hanafi law ^ General rules as to inter- 
pretation Difference of opinion between the 

three masters — Buie of preference — No 
inflexible rule that Abu Yusuf’s view is entitled 
to preference (FB) 201c 

Pre-emption — Shia law — Applicability 

Pre-emption suit — All parties Shias — Case 

is governed by Shia law 89a 

Pre-emption — Shia Law — Talab-i- 

mowasibat and talab-i-i&hhad are both necessary 

Latter must make reference to former 896 

-Pre-emption — Eight to pre-empt depends 

upon right of way or right to discharge water — 
Existence of latter right in India depends upon 
Easements Act — Mere isolated user not sufiB- 

cient There must be reasonable period of 

prescription 

Restitution of conjugal rights, suit for — 

Habitual cruelty on part of husband is valid 
defence — Act (8 tVIlH of 1939) has made dis- 
tmct endeavour to ameliorate lot of women and 
Courts must appreciate evidence and apply law 
in consonance with spirit of Legislature 166 

Waqf Principles of Trusts Act do not 

apply — Waqif constituting himself as first 
mutwalli can resign from office and appoint 
anoiher person as his successor ^ Such appoint- 
ment will be valid for lifetime of waqif and 
will not enure against express terras of 
Held on construction of waqfnama and deed 
of relinquishment that appointment of new 
mutwalli was vaiid 261a 


Mahomedan law (contd^) 

Waqf — Principles on which Court admi- 
nisters and protects trust property once within 
its cognizance apply as much to assets compri- 
sed in a Muhammadan waqf as to property 
comprised in any other trust — Court has power 
to remove mutwalli and appoint new one in his 
place in a proper case 2616 

Waqf— Hanafi law— Waqf, creation of — 

Mere declaration by Waqif is sufficient — Delivery 
of possession of properties to mutwalli is not 

necessary ; 15 All. 321, OV ERRULED 

(FB) 201a 

Waqf Validity — Provision for main- 
tenance of poor relations — Substantial sum out 
of income of dedicated property earmarked for 
charitable purposes — Waqf held valid 187a 

Waqf — Construction — Intention of waqif to 

dedicate his entire property — Item not speci- 
fically referred to, held must also be included 

127a 

Waqf Waqf of going concern — Assets or 

outstandings of concern must necessarily be 
deemed to be comprised in waqf 1276 

Waqf. Waqf of money decree is not valid 

127c 

Military Stores' (Unlawful Possession) Or- 
dinance (33 [XXXIII] of 1943), S, 3— 
Possession — Mahomedan father and his son liv- 
ing jointly — Son cannot along with father be 
convicted under S. 3 

Mussalman Waqf YaUdating Act 

1913), S. 3 Waqf alal-aulad reserving ultimate 

benefit to poor or for religious, pious or cha- 
ritable purposes is valid — World famUy does 
not include any and every relation by blood or 

marriage 

S, 3 (a)— Ffimily— Nephews— Family in- 
cludes nephews, of settlor irrespective of whether 
they live in settlor’s house or whether settlor is 
responsible for their maintenance 1376 

S. 3, proviso — Ultimate benefit for poor 

etc.— Implied reservation of— Waqf deed crea- 
ting ‘waqf fix sabi lillah* in perpetuity and 
reserving part of income for charitable purposes 

No express provision for spending income of 

dedicated property towards charity on extinction 
of line of grantor and grantee. — Reservation of 
ultimate benefit for poor etc. may be implied 

137c 

Negotiable Instruments Act (26 [XXVI] of 
1881), Ss. Sa«d?S— Scope of — Term "holder” 
does not include beneficial owner — Suit on note 
can be instituted only by holder — To entitle 
beneficial owner to sue he must be able to obtain 
discharge from maker — Suit by beneficial owner 
to which holder is not party is not maintainable 

621 
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Korth Western Provinces Rent Act (IS 

[XVIII] of 1873), Para 7 —No exproprietary 
rights in sir and khudkasht before 1873 345a 

Oudh Estates Act (1 [I] of 1869), Preamble 
—“Such other matters” — Expression such 
other matters*’ is an elastic expression— It is m 
its connotation always illustrative and not ex- 
haustive 1 ^/^# 

Ss. 25, 26, 27 and —Right of 

maintenance of Avarudh Stree under Hindu law, 
if affected 

Partnership Act (9 [IX] of 1932), S. 48- 
Suit by partner of dissolved firm against other 
partner for specific sums of money on the alle- 
gation that accounts had been settled— Accounts 
found not to have been properly settled— Court 
can pass decree for accounts 229c 

5. eg Trade mark of unregistered disso- 

Ived firm private property of one of partner A — 
After dissolution A renting trade mark to B, 
other partner of firm to be used by B for his 
own business — Suit by A against B to recover 
rent for hire of trade mark does not come under 
bar of S. 69 ^ ^ 229^ 

S. 69 (1), (2), and (3)—S. 69(1) and (2) 

relate to existing as well as dissolved unregistered 
firm and bar all suits by such firm or partner 
thereof unless they come within exceptions in 

S. 69 (3) 2296 

S. 69 (3) faj— S. 69 (8) (a) includes claim 

^ for money due to dissolved firm either hy part- 
ner or by third party — Unregistered dissolved 
firm Suit by one partner against other to reco- 

ver amount overdrawn by latter from partner- 
ship assets and latter’s share of loss incurred by 
partnership is one to recover property of disso- 
lved firm within S. 69 (3) (a) 229a 

Penal Code (45 [XLV of 1860) Ss. 34 

and 304 Case falling under second part of S. 

304 Section 34 if can be applied 434 

S. 84 Deaf and dumb accused — An accu- 
sed cannot be exempted from punishment merely 
because he is deaf and dumb 3016 

S. 191 Person swearing affidavit — Para- 
graphs thereof certified on personal knowledge 
and belief without specification — Ho can contend 
that mischievous paragraphs aro based on belief 

Allegation in affidavit same as that made by 

accused in application to trial Court — Allegation 
not true— Still it affords good ground for such 
person to entertain belief that is was true 235 

^ S.:5i5— Actual thief or person suspected 

to bo tbo tbiof can be convicted under S. 215 ; 
23 All. 81 ; 50 All. 186 : 15 A. I. B. 1928 All. 
22 : 106 I. C. 437 and 64 All. 55 : 18 A. I. R. 
1931 All. 710 : 133 1. C. 600. OVERHULED 

(FB) 225a 

** S.215 Onus is on accused to prove that 

he did all in bis power to cause offender to be 


Penal Code (contd.) 

apprehended : 54 All. 55 '. 18 A. I. R. 1931 

All. 710 : 133 I. C. 800, OVERRULED 

(FB) 2256 

S. 304 Sentence— Accused caught red- 

handed in act of stealing and obstructed 

by A and B — Accused hitting B with spear — B 

dying of injury-intention not to cause death 

but only to facilitate theft— Sentence of 5 years 

under second pact of S. 804 reduced to 2 years 

676 

S, 325 Several persons including accused 

striking another with lathis — Whether accused 
actually caused grievous hurt not shown — No 
conviction under S. 325 408 

S. 376 Sentence — Oftence not to be 

lightly treated — Accused 14 years of age — 
Sentence of two years rigorous imprisonment 
and ten stripes held proper 393(2 

S, 373 Statement of girl when sufficient 

for conviction 393c 

5 . 377 Offence under section alleged to 

be complete — Medical evidence should be defi- 
nite against accused — Evidence of semen marks 
on accused’s dhoti is not decisive factor 97 

S, 441 Intention to intimidate, insult or 

annoy Intention is the sine qua non of offence 

under S. 441 — No offence is committed if inti- 
midation or annoyance is only the result of act 
and is not intended 61 

Precedents— Stare decisis — Principle of stare 
decisis is applicable only where effect of depart- 
ing from an established rule of decision will be 
to unsettle transactions which have been previ- 
ously supposed to be finally settled (FB) 2016 
Pre-emption — Pce-emptor transferring pre- 
empted property after pre-emption decree — 
Transferee making necessary deposit on requisite 
date and seeking to execute decree — Being 
resisted by vendee, transferee suing latter for 

possession Vendee cannot contend that on date 

of sale pre eraptor had not acquired any interest 
in pre-empted property and sale, therefore, did 
not convey any interest to plaintiff 297a 

Provincial Insolvency Act (5 [V] of 1920), 

luterprotation — Applicability of English law 

Basis of Indian insolvency legislation is Eng- 
lish Law of Bankruptcy — Reference to English 
law on point not clarified by statute law in 
India is of great advantage 383(2 

S. 2 (1) — Word “creditor” is correlative 

to debtor and signifies person to whom debt is 
liquidated or specific sum of money is duo 

883e 

Ss. 6 (b), 7,9(1) and 54 — Word “credi- 

tor" in Ss. 6 (b), 7, 9 (1) and 54 does not 
include person who becomes creditor of debtor 
after date of transfer or other act of insolvency 
Such creditor cannot apply for adjudging 
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Provincial Insolvency Act (contd.) 
debtor as insolvent — Word "creditor” in afore- 
said sections cannot be interpreted in same 

sense as word "creditors” in S. 63, T. P. Act 

8886 

S. 9 (1) Word “creditor” in Ss. 6 (b), 7, 

9 (l) and 54 does not include person who be- 
comes creditor of debtor after date of transfer oi 
other act of insolvency — Such creditor cannot 
apply for adjudging debtor as insolvent — Word 
“creditor” in aforesaid sections cannot be inter- 
preted in same sense as word “creditors” in 
S, 63, T. P. Act 3836 

S. 9 (1) (c) ’ — Transfer of property by 

debtor worth more than Rs. 100 — Limitation 
under S. 9 {1) (c) should be counted from date 
of registration of sale deed and not from date of 

its execution 883a 

S. 60 By a member of Hindu family and 

in possession of revenue paying grove adjudicat- 
ed insolvent — During pendency of appeal by 
creditor against adjudication, Official Receiver 
selling property to P when declaration contem- 
plated by S. 60 was in force— Adjudication sub- 
sequently annulled and B withdrawing apiount 
of sale consideration — Sale held not void but 
voidable— P’s ratification of it was good against 
other members also 298 

Provincial Small Cause Courts Act (9 [IX J 
of 1687)y S. 17y Proviso — Personal security 
bond filed by defendant and notice issued to 
plaintiff within period of limitation — Implica- 
tion is that security furnished is sufficient — 
Condition provided in proviso is fulfilled. 125 

S. 55— Question of fact gone into by Judge 

—Fact that it is not mentioned in judgment is 
of no significance — High Court will not interfere 

in revision ^ ^ 

Registration Act (16 [XVI] of 1908)y S, 17 
Compromise embodied in a petition to muta- 
tion Court dealing with question of title of pro- 
perty exceeding Rs. 100 in value is compulsorily 

registrable 

S. 28 — While attesting and executing 

mortgage, only properties at G included— Sub- 
sequently property at M marginally added— - 

Mortgage registered at M — Held, ? 

M was invalid — Question of intention 

. 214a 

not arise . 

S. 49— Equitable mortgage by M m favour 

of P— B executing pro-note in favour ^ P and 
as security assigning debt due from M under 
equitable mortgage by way of unregistered su^ 
i^ortgage-Suit by P against K. B and one B 
praying for mortgage decree against Af— Alter- 
native prayer for money-decree— D purchasing 
mortgage properties and depositing amount m 
Court— Objection on ground of non-regietration 
of Bub-mortgage — Held owing to non-registra- 


Registration Act (contd,) 
tion P could not enforce security against mort- 
gaged properties — But P bad valid and subsisting 
charge over amount paid in Court by D 117a 
Specific Relief Act (1 [I] of 1877), S. 42^ 
Suit against mutwalli — Plaintiff not in posses- 
sion Mere declaration that property was not 

included in wakf claimed— Suit held barred 
(Per Malik J.) 281c 

S, 42, Proviso — Object of — Further 

relief”, meaning of — Suit for declaration that 
property is nob liable to attachment and sale in 
execution — Relief of injunction 362a 

S. 64 Perpetual injunction to restrain 

defendant from interfering with plaintiff’s pos- 
Beasion— Plaintiff must prove his title within 

twelve years of suit , ? 

B 66 Order under S. 181, U. P. District 

Boards Act (10 [X] of 1,922), by Board asking 
plaintiff not to work his kiln — Criminal prop- 
cution for disobedience of order — Suit by plain 
tiff for perpetual injunction restraining Boara 
from closing his kiln — Jurisdiction of civil 
Court to entertain suit is barred by S. 66 (a) 

and (e), Specific Relief Act ^ /f/yt ° 

Stamp Act (2 [II] of i699), S. 

Money is not “specified property (FB) 190 
2 (24) Owner by deed transferring 

property to trustees— Trustees to manage same 
on owner’s behalf during his life time to 
make certain arrangement on bis death — Deed 
not executed for distribution of property— Owner 
reserving power of revocation 
held was trust and not settlement <FB) 141 

Art, 4, Exemption (b) — Word imme- 

diate” in. refers to purpose 

Affidavit sworn in Bombay on 24th April 1942 
for filing at Meerut filed at Meerut on 12th May 

1942 Affidavit comes within exemption 

(FB) 87 

Art. 33 Deed of surrender by Hindu 

widow in favour of next reversioners is not gift 

Stamp as release deed is enough 

Art. 55 Deed of surrender by Hindu 

widow in favour of next reversioners is not gift 

Stamp as release deed is enough 104 

Art, 64— Owner by deed transferring pro- 
perty to truBtees— Trustees to manage same on 
owner’s behalf during his life-time and to make 
certain arrangement on his death — Deed not 
executed for distribution of property — Owner 
reserving power of revocation to himself — Deed 
held was trust and not settlement (FB) 141 

Saccesslon Act (39 [XXXIX] of 
S. 263 Defective citation when cannot be just 

cause for revocation 272 

Sugar and Sugar Products Control Order 

±943,01.8(1) — Clause only prohibits offer 
and acceptance of sugar for transport and not 
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Sti^r and Sugar Products Control Order 

(contd.) 

transport of sugar itself — Lorry driver carrying 
sugar without permit — No authority to driver 
for. accepting goods for transport — Conviction of 
driver under 01. 8 read with R. 81 (4), Defence 
of India Rules, is illegal. 105a 

- Transfer of Property Act (4 [IV] of 1882), 
9 S, 6 (e) — Owner of property conveying it to 
vendee— Vendee in consideration of transfer 
undertaking to conduct litigation in respect of 
that property at his expense and to pay fifty 
per cent, of value of property to vendor after 
successful termination of litigation — Vendor 
held transferred property itself and not mere 
right to institute suit WOd 

8. 53 — S. 53 includes future creditors of 

transferor 383c 

• S. 64 — Transfer for consideration other 

than payments of money or for promise to pay 
is valid HOa 

" 7 " S. 54 — It is not necessary that considera- 
tion for transfer should be immediately ascer- 
tainable at time of transfer 1106 

S, 54 — Owner can sell property even if not 

in his actual possession 110c 

8, 64 —Owner of property conveying it to 

vendee — Vendee in consideration of transfer 
undertaking to conduct litigation in respect of 
^ that property at his expense and to pay fifty per 
cent, of value of property to vendor after suc- 
cessful termination of litigation — Vendor held 
transferred property itself and not mere right to 
institute suit llOcf 

■ S. 58 — Mortgage is merely transfer of in- 

terest in specific immovable property and not 
absolute transfer (FB) 21 d 

8. 58 (c ) — Mortgage or sale— Sale subject 

to separate deed of agreement executed on same 
day for reconveyance 834a 

8. 58 (c ) — Sale subject to separate deed of 

agreement for reconveyance — • Intention of 
parties whether criterion for determining whether 
transaction is mortgage or sale (Qucsre): 3346 
8. Permanent lease of mortgaged pro- 
perty by mortgagor— Validity — N executing 
simple mortgage of his proprietary share in 
village in A’s favour and subsequently granting 
a permanent lease of sir plots in favour of B 
wimout A $ consent — Terms of lease onerous 
^ f^ering mortgage security insufficient — 
0 taming decree for sale on his mortgage 
against N and B and purchasing N's share in 
©xeou ion U relinquishing his exproprietary 
tenancy rights in sir plots to ^—Lease held not 
binding on 4 — On determination of exproprie- 
tary tenancy by relinquishment B'$ sub-tenancy 
Came to end and A became entitled to possession 

240 
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T. P. Act (contd,) 

- 5 . 84 — Tender — Application under S. 83 

— Principal only deposited in Court — Mortgagor 
offering to pay cost of repairs and interest pend- 
ing application — Mortgagee refusing to accept 
tender and to allow mortgage to be redeemed 
on ground that mortgage was not then redeem- 
able — Mortgagee held must be deemed to have 
waived condition of actual production of money 
— Tender held legal and mortgagee not entitled 
to interest from date thereof 68 

■ 8. 101 — Subsequent mortgage — Keeping 

alive of earlier mortgage — Scope and applica- 
bility of doctrine of — First mortgage in 1916 
— Second mortgage in 1921 of same properties 
in favour of another person— Third mortgage in 
1922 of same properties in favour of 1916 

mortgagees, in renewal of 1916 mortgage 1922 

mortgage found to be invalid owing to defect of 
registration — On consideratiou of recitals in 
1922 mortgage held there was express contract 
to keep 1916 mortgage alive — Assuming that 
1916 mortgage was absorbed in 1922 mortgage 
held it was case of revival of earlier mortgage 
— Held on failure of 1922 mortgage, 1922 
mortgagees were entitled to fall back upon 1916 
mortgage 2146 

-S, 101 — Property comprised in inter- 
mediate mortgage also comprised in subsequent 
mortgage — Subsequent mortgagee can avail 
himself of his prior mortgage as shield against 
intermediate mortgagee — Subsequent mortgagee 
invoking assistance of prior mortgage really 
sues on cause of action constituted by both 
mortgages — Subsequent mortgagee can only rely 
on prior mortgage if, apart from S. 101, it was 
capable of being sued upon at date of subsequent 
mortgage (PB) 74 ^^ 

^ -jS. 108 (j) — Section merely enacted pre- 
existing law — Lease-hold interest created before 
passing of Act is transferable 40 ^ 

S. Ill — Permanent lease of mortgaged 

property by mortgagor— Validity— N executing 

simple mortgage of his proprietary share in 
village in A's favour and subsequently granting 
a permanent lease of sir plots in favour of B 
without A's consent — Terms of lease onerous 
and rendering mortgage security insufficient — 4 
obtaining decree for sale on his mortgage against 
N and E and purchasing N’s share in execution 
relinquishing his exproprietary tenancy 
rights in sir plots to A — Lease held not binding 
on ^ On determination of exproprietary 
tenancy by relinquishment B*s sub-tenancy came 
to end and A became entitled to possession: 210 

— S. in _ Wakf by tenant _ There ia no 
forfeiture of tenancy 

8. Doctrine of advancement 3116 
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T. P. Act (contd.) 

S. 124 Deed transferring whole income 

A a 


- t 


w — — - — 

of property without transferring property itself 
Deed held gift of future income and invalid 

under S. 124 

Trusts Act (2 [II] of 1882), S, 82 — Pro- 
perty purchased in name of wife if belongs to 
husband — Presumption 399a 

U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934) PreawWe— Scope 4076 

S. 2 (2) Usufructuary mortgagee of 

fixed-rate tenancy — Mortgagee paying rent as 


such and not as mortgagor’s agent — Mortgagee 
is agriculturist and entitled to benefits of Act: 19 
A L. J. 702 ; 8 A. L R. 1921 All. 110 : 63 I. C. 
274, OVEBBULED (FB) 58 

S. 2 (2), proviso 2 and S. 50 — Relevant 

year for purpose of S. 30 245a 

S, 2 (2) (a) and proviso 2 — Burden of 

proof 2456 

Ss. 12 and 24 — Application under S. 12 

—Compliance with S. 24 407c 

S. 54— Section is exhaustive 407a 

S. 24 Mortgage-deed whether itself a 

documentary evidence " 407CZ 

S. 30 — Relevant year for purpose of sec. 

tion 245a 

S, 55— Suit for accounts — Mortgage with 


possession by zamindar of certain lands includ 
ing sir and khudkasht — Subsequently zamindari 
share purchased at execution sal© by third per- 
son in execution of money decree against zamin- 

dar His son held entitled to bring suit for 

accounts under S. 38 in respect of mortgage 

417 

S. 33 (1) — Section covers liabilities not 


* 

comitig strictly within definition of loan— Mort* 
gage executed by agriculturist vendee in favour 
of creditor of vendor in respect of unpaid pur- 
chase price left with him by vendor for payment 
to creditor — Suit by vendee for accounts of 
money due under mortgage is maintainable 
under S. 33 (1) — Mortgage debt amounts to 

loan as defined by U. P. Debt Redemption Act 

60 

— S. 59 fi;— Nature of document — Docu- 


ment must be brought into existence for purpose 

of evidence of transaction 19a 

S, 39 ('i;— Section is vaguely worded 

106 

S. 39 (1) and B. 12 framed under 

5 . 41 Rule is of no assistance in construing 

section 


U. P. Debt Redemption Act (13 [XIII] of 
1940). Ss. 2 (3) and 3 (e) and 8— Decree 
against joint Hindu family on basis of mortgage 
executed by members to secure debt advanced 
to family — Family paying land revenue of 
Bs. 2.400 Application for amendment of 


U. P. Debt Redemption Aot (contd.) 
decree filed by member must be deemed to be 
one on behalf of family and is not application 
of agriculturist 51 d- 

Ss. 2 (9), 8 and 9 — S. 83 (l) of U. P. 


Agriculturists* Relief Act (27 [XXVII] of 1934)^ 
covers liabilities not coming strictly within, 
definition of loan — Mortgage executed by agri- 
culturist vendee in favour of creditor of vendor 
in respect of unpaid purchase price left with 
him by vendor for payment to creditor — Suit; 
by vendee for accounts of money due under 
mortgage is maintainable under S. 38 (l)— , 
Mortgage debt- amounts to loan as defined by 
U. P. Debt Redemption Act SD* 

S. 3. cl. (d) — S. 3 (d) applies only to pro- 


perty which is not property of joint Hindu 
family 57c- 

■S. 4 — Suit under S. 33. U. P. Agricul- 


turists’ Relief Act (27 [XXVIIl of 1934) 
Applicability of S. 4 265- 

~S. 8 — Order amending decree is appealable 

67a- 

S. 17 — Protected land — Alienation — Pro- 
hibition as to 400a 

S. 17 Plea as to inalienability of land 


not raised in suit — Plea if can be raised in 
execution 400& 

S. 17 — “Agriculturist holding land, 


t9 


meauing of — To determine whether land is pro- 
teoted under S. 17 local rate payable by agri- 
culturist at date of passing decree is to be taken 
into account (FB) 8a 

U. P. District Boards Aot (10 [x] of 1922)^ 

S. I8Z— Order under, by Board asking plaintiff 
not to work his kiln — Criminal prosecution foe 
disobedience of order — Suit by plaintiff for per- 
petual injunction' restraining Board from closing 
his kiln— Jurisdiction of civil Court to entertain 
suit is barred by S. 66 (a) and (e), Specific 

Belief Aot , 

S. 132 Suit for perpetual injunction 

against District Board — Notice under S. 192 

is not necessary 

« 292 Order by Board under S. 181 


asking plaintiff to close down bis kiln by 16th 
March 1942 — Suit by plaintiff on 26th July 
1942 for injunction restraining Board from 

closing his kiln is within time 81c 

U. P. Encambered Estates Aot (26 [XXV J 

of 1934) Object of Act is (1) to compel 

landlord to surrender his entire property for 
benefit of his creditors and (2) to liquidate debts 
of all creditors of such landlord in accordance 
with, and to extent permitted by Act 

(FB) 186 

S. 9 — Application by landlords under Act 


— One of creditors impleaded as opposite party 
dying but landlord applicants not bringing bis 
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U.P. Enoumbered Estates Act (contd.) 
legal repreaentativea on record in time — Appli- 
cation against deceased creditor abating — His 
legal representatives can apply under S. 9 and 
need not apply for setting aside abatement 38 

S. 11 Act does not create a tight in S. 11 

188i 

^ S. 11 — Person failing to put forward claim 

/ to property specified in notice — Suit to establish 
his title to it is not maintainable 188a. 

S. 11 (2) — Claim under S. 11 (2) by 

third party to property of landlord — Appeal by 
unsuccessful claimant — Ail creditors whether 
contesting proceedings in lower Court or not are 
necessary parties (FB) 18a 

S, 11 (2) — Claim proceedings under, 

contested by some creditors of landlord — Appeal 
— Contesting creditors only impleaded — They 
can raise objection that appeal is incompetent in 
absence of other creditors (FB) 18c 

Ss. 45 and 9 (3) — Order under S. 9 (3) 

— Appeal 244 

U. P. First Offenders Probation Act (6 [VI] 
of 1938), Ss. 3 and 4 — First offender convic- 
ted under S. 19 (f), Arms Act — S. 4 and not 
S. 3 applies 

U. P. Land Revenue Act (3 [III] of 1901), 
S. 233 (k) — • Application by B for partition of 
mahal — Cosharer landlords and one J implea- 
ded as opposite parties — J not pleading that 
share entered against names of cosharer landlords 
had become his by adverse possession — Subse- 
quent application by cosharer landlords under 
S. 4, U. P. Encumbered Estates Act — Claim 
by J that he bad become owner of share by 
adverse possession is not barred 5a 

S. 233 (k) — Application under S. 11, U. 

P. Encumbered Estates Act, claiming property 
shown by landlords applicants in written state- 
ment as belonging to them — Applicant whether 
can be said to “institute suit or other proceed- 
ing in Civil Court” ( Qucsre) 5b 

U. P. Motor Yehicles Rules (1940), 78 

and 83 — “Conductor” meaning of — Rules when 
read together mean that vehicle carrying more 
than twelve passengers must carry attendant 
who must have licence as required by R. 83: 70 
U. P. Municipalities Act (2 [II] of 1916), 
S, 149 — Owner of land is not assessed to house- 
tax and water rate especially when he has let it 
out to others on building lease — Owner of buil- 
ding on land leased is liable 82 

Ss. 293 and 298 ■ — Kncroacbment on 

Notified Area land — Power to levy projection 
fees for past use and occupation 405 

S. 307 — Prosecution for disobedience to 

notice under S. 186 — Criminal Court has power 
to consider validity of notice — S. 321 is no bat 

142a 


U. P, Municipalities Act (contd.) 

S. 321 Prosecution for disobedience to 

notice under S. 186— Criminal Court has power 
to consider validity of notice — S. 821 is no bar 

142a 

U. P. Regulation of Agricultural Credit 

Act (14 [XIV] of 1940) — Act is remedial 

statute It is duty of Courts to give effect to 

intention of Legislature 431c 

S. 12 — Contract to sell property entered 

into and decree for specific performance thereof 
passed prior to Act — Attempt to get deed of 
conveyance by execution of decree after passing 
of Act — S. 12 applies 431a 

S. 12 Deed of transfer to be executed in 

enforcement of decree for specific performance 
of contract to make transfer is ‘voluntary aliena- 
tion* 4316 

U. P. Shri Badrinath Temple Act (16 
[XVI] of 1939), Ss. 3 (b) and 4 — S. 4 has 
no concern with S. 3 (b) — Any gift made to 
any person within precincts of temple would be 
endowment — Person receiving it cannot appro- 
priate it 419c 

S. 25 (1) (m) — Committee can make 

rules prohibiting entry of pandas along with 
their Jajmans 4196 

S. 25 (l)(m ) — Committee can make order 

prohibiting pandas from receiving gifts inside 
precincts of temple 419fi 

U. P. Stayed Arrears of Rent (Remission) 
Act (18 [XVIII] of 1939), Preamble — 
Object of Act was to grant concessions to tenants 
in matter of arrears of rent (FB) 636 

S. 3 — Scope — Application for recovery of 

arrears of rent — Decree for arrears of rent — 
Execution application to enforce decree — Appli- 
cation is application for recovery of arrears of 
rent (FB) 63a 

S. 3 —Scope — Application for recovery of 

arrears of rent — Decree for arrears of rent — 
Decree executed by obtaining order for ejectment 
Execution application involving merely appli- 
cation for ejectment — Still execution application 
is appbeation for recovery of arrears of rent 
(Per Division Bench) (FB) GSd 

S. 5 — Mere current annual rent, apart 

from arrears of rent, is to be treated as test 
whether person comes within S. 3. f Per Division 
Bench) (FB) 63c 

S. 5 — Rent payble by tenant — What is, 

stated 50 

U. P. Stay of Proceedings (Revenue Courts) 
Act (4 [IV] of 1937), S. 2 — Application for 
recovery of arrears of rent — Decree for arrears 
of rent — Execution application to enforce decree 
— Application is application for recovery of 
arrears of rent (FB) 63a 
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U. P. Temporary Postponement of Execu« 
tion of Decrees Act (10 [X] of 1937 )t (now 
repealed), S. 2 (2) — Schedule — Conditions 
as to both residence and class must be satisfied 

366 

S. 2 (2) (g) — Schedule does not deal with 

castes but classes — Tanner or leather worker — 
Person chamar by caste — No presumption that 
he is tanner or leather worker 36a 

S. 6 — Object of Act is not to provide relief 

to monied people purchasing property subject to 
encumbrance — Purchaser of part or whole of 
mortgaged property subject to pre-existing 
mortgage cannot invoke its benefit (FB) 27a 

S. 6 — Notwitbsatnding repeal by U. P. 

Act (13 tXIII] of 1940), decree-holder is entitled 
to exclude period during which former Act was 
in force in computing limitation for execution 
of his decree (FB) 27e 

S, 6 (c) — ‘Transferee’ — Word is used 

in restricted sense as including only purchaser 
and not in wider sense so as to include mortgagee 

(FB) 27c 

S. 6 (c) — 'Mortgaged property’ means 

entire property (FB) 27/ 


U. P. Tenancy Act (17 [XVII] of 1939)^ 

S. 158 — Section has no retrospective effect 
and does not deprive landlord of bis right to 
recover arrears of rent due when Act came into 
force 90 

<S. 180 — Section applies only to suits 

between landholder and tenants — Lambardar 
cannot eject cosharer by means of suit under 
S. 180 (FB) 1 V 

S, 24:2 — Suit whether cognizable by civil 

or revenue Court — Substance of relief claimed 
should be looked to — Lease by A of certain 
land in village to B and G — T thekedar of 
village obtaining decree for arrears of rent against 
B, ejecting him in execution and obtaining lease 
in his favour from A — Suit by B for declara- 
tion that proceedings beginning from rent suit 
up to grant of lease to T were fraudulent and 
for possession held came under 6s. 69 and 18B 
and was cognizable by revenue Court only 92 

S. 288 — Question of tenant right 413 

12Fill — Burden on party to prove absence of 
reasonable doubt as to execution of will — Causes 
for suspicion existing — Court can bold that 
will was not executed 
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COMPARATIVE TABLES 


OomparatiT6 Table of Cases reported in other Journals in 1947 which were 
already reported in the All India Reporter in 1944 and 1946. 


AIR 1944 Allahabad 
AIR Other Joornals 

42 ILR (1947)AH 81 


A. I. R. Allahabad 

AIR 1946 Allahabad 
AIR Other Journals 

174FB ILR(1947)AH 449 


= Other Journals 

AIR 1946 Allahabad 

AIR Other Journals 
382FBILR(1947) AH 1 
448FBILR(1947) All 63 


AIR 1946 Allahabad 
AIR Other Journals 

512 ILR (1947) All 3 


A, I, R. (34) 1947 Allahabad = Other Journals 


AIR 1947 Allahabad 
AIR Other Journals 


AIR 1947 Allahabad 
AIU Other Journals 


AIR 1947 Allahabad 

AIR Other Journals 

1FB1946 A L J 399 
1946 AWRHC 585 
229 I C 76 

1946 AWRRev 233 
ILR (1947) All 30 

3 225 I C 179 
1946 AWRHC 417 
ILR (1946) All 706 

4 1946 A L J 306 
1946 AWRHC 438 

228 I C 325 
48 Cr L J 208 
ILR (1946) All 879 

5 1946 A L J 375 
1946 AWRHC 577 

1946 AWRRev 226 

1947 OWNHC 6 
ILR (1946) All 506 

229 I C 31 

^ 1946 A L J 315 

1946 AWRH C527 

230 I C 76 

8FB1946 A L J 397 

1946 AWRHC 561 
1946 AWRHev224 
.228 I C 585 

ILR (1947)A11 133 
10 1946 AWRHC 66 

222 I C 545 
1946 AWRRev 64 
1946 A L J 96 
1946 OWNHC 89 

12 225 I C 255 
1946 AWRHC 432 
47 Cr L J 706 
ILR (1946)A11 716 

13 225 I C 242 
47 Cr L J 704 
1946 A L J 303 
1946 AWRHC 435 

14 1946 A L J 356 

1946 AWRHC 588 

230 I C 23 

16 1946 -AWRHC 455 

1947 A L J 157 

230 I O 239 

ieFB1946 A L J 402 
1940 AWRHC 603 
1946 AWRRev 236 

229 I C 123 

ILR (1940) All 891 

22 1946 AWRHC 645 

1946 AWRRev 218 
1946 A L J 477 

230 I C 225 

24 1946 AWRHC 421 

230 I C 221 


26 225 I C 88 

1946 OWNHC 169 

1947 AWRHC 24 
27FB1946 AWRHC 511 

1946 A L J 377 
1946 AWRBev 194 

230 I C 370 
ILB (1946) All 883 

31 1946 A L J 305 

1946 AWRHC 516 
1946 AWRRev 199 

231 I C 58 

33 1946 AWRHC 454 
1946 AWRRev 185 

1946 A L J 501 

231 I C 279 

34 1946 AWRHC 448 

1947 A L J 21 
1LR(1946) All 725 

230 I C 385 

36 225 I C 161 

1946 ALJ 287 
1946 AWRHC 453 
1946 AWRRev 184 
1LR(1946) All 730 
37FB1946 AWRHC 569 
ILR(194Q) All 732 
229 I C 5G1 

38 225 I C 122 

1946 AWRHC 418 
ILR (1946) All 711 
40 1946 OWNHC 211 

1946 AWRHC 415 
229 I O 268 

42 1940 AWRHC 466 

231 1 C 288 

49 1946 AWRHC 213 

1946 AWRRev 133 
224 I C 290 

50 1946 ALJ 213 

1946 OWNHC 204 
1946 AWRHC 383 
1946 AWRRevl72 

51 1946 ALJ 214 

1946 AWRHC 438 
228 I C 337 

ILR(1946) All 718 
40 Cr L J 206 

52 1946 ALJ 297 

1946 AWRHC 529 
226 I C 358 

ILR(1947) All 311 

57 1946 ALJ 310 

1946 AWRHC 523 
1946 AWRRev 206 

58 1946 ALJ 367 

FB 1946 AWRHC 565 


58cen-226 I C 603 

59 1946 AWRHC 555 

231 I C 75 

60 1946 ALJ 363 
1946 AWRHC 581 

1946 AWRRev229 

61 1946 AWRHC 547 

228 I C 322 

1947 ALJ 273 
48 Cr L J 196 
ILR (1947) All 152 

63 FB1946 ALJ 481 
1946 AWRHC 623 
and 626 
1946 AWRRev245 
ILR(1946)An77l 
and 776 



231 I C 

68 

67 

1946 AWRHC 572 


228 1 C 

280 


1947 ALJ 

274 


48 Cr L J 

181 

68 

1946 ALJ 

391 


1946 AWRHC 553 


226 I C 

416 


ILR (1947) All 26 

70 

1946 ALJ 

311 


1946 AWRHC 437 


226 I C 

456 


47 Cr L J 

953 

71 

1946 AWRHC 569 


1946 ALJ 

493 


228 I C 

333 


48 Cr L J 

199 


ILR(1947) All 215 

72 

1946 AWRHC 663 


1946 ALJ 

439 


230 I C 

141 


48 Cl L J 

539 


ILR{1947) All 385 

74FBI947 AWRHC 101 


1947 ALJ 

129 


229 I C • 

583 


ILR (1947) All 11 

SI 

1946 ALJ 

361 


1946 AWRHC 549 


231 I C 

78 

82 

1946 AWRHC 522 


1946 AWRRev205 
231 I C 310 

83 1946 ALJ 395 

227 I C 67 

1946 AWRHC 589 
ILR (1947) All ^ 

85 227 I C 203 

1947 AWRHC 100 

1947 A L ^ 282 


AIR 1947 Allahabad 

AIR Other Journals 

86 1946 ALJ 363 

227 I C 44 

1946 AWRHC 579 

1946 AWRRev 227 

1947 OWNHC 1 

88 1946 AWRHC 620 
1946 AWRRev203 
227 I C 201 

1946 ALJ 510 

89 226 1 C 545 
ILR (1946) All 491 

1947 ALJ 61 
1947 AWRHC 83 

90 1946 ALJ 316 
1946 AWRHC 615 
226 I C 551 
1946 AWRRevl98 

91 1946 AWRHC 572 
1946 ALJ 469 

230 I C 267 
48 Cr L J 583 
1LR(1947) All 354 

92 1946 ALJ 475 
1946 AWRHC 616 
1946 AWRRev241 
ILR(1947) All 141 

94 ILR (1946) All 637 

97 1946 AWRHC 574 
229 I C 301 
48 Cr L J 376 

98 1946 A L J 479 
1946 AWRHC618 

231 I C 281 
ILR (1947)All 223 

99 1946 A L J 602 

1946 AWRHC 631 
48 Cr L J 829 
ILR (1947)A11 240 

104 1946 AWRHC 468 

ILR (1946)A11 706 
231 I C 366 

105 1946 AWRHC 428 

226 1 C 204 

47 Cr L J 846 

1947 ALJ 41 

ILR (1947)A11 144 

109 1946 AWRHC 525 

1947 ALJ 46 

229 I C 604 

48 Cr L J 425 

ILR (1947)AU 160 

no 1947 ALJ 283 

ILR (1947)A11 321 
117 ILK (1946)A11 867 

123 1946 A L J 495 

1946 AWRHC 639 

1947 OAHC E 50 
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AIR 1947 Allahabad 
AIR Other Journals 
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AIR Other Journals 
123con229 I C 609 

48 Or L J 431 

125 1947 A L J 204 

1947 AWBHC236 
127 1947 A L J 232 

1947 AWBHC200 
ILR (1947) All 334 

136 1946 A L J 490 
1947 OWNHC 4 

1946 AWRHC 628 
231 I C 275 
ILR (1947)A11 201 

137 ILR (1946)AU 575 

1947 ALJ 167 
1947 AWRHC 225 

139 1947 ALJ 1 

1947 AWRHC 18 
1947 OAHCB 10 
229 I C 161 
48 Cr L J 282 
ILR (1947)A11 297 
141FB1946 AWRHC601 
1947 OWNHC 5 

1946 ALJ 450 
ILR (1946)A11 708 
229 I C 527 

142 1947 ALJ 8 

1947 AWRHC 17 
1947 OAHCB 9 

229 I C 296 
48 Cr L J 371 
ILR (1947)AU293 

113 1947 A L J 31 

1947 AWRHC 85 
ILR (1946)An 848 
147 ILR{1947)All 186 
149 1947 ALJ 27 

1947 OAHCB 32 
1947 AWRHC 56 

230 I C 327 
48 Cr L J 617 
ILR (1947)All 256 

153 1947 ALJ 199 

1947-151 T R 224 
1947 AWRHC 233 

231 I C 115 
ILR (1947)A11 49 

155 1947-15 I T R 1 

ILR (1947)AU 167 
157 1947 ALJ 10 

1947 AWRHC 20 
161 1946 ALJ 411 

1946 AWRHC 597 
ILR (1946)A11 649 

165 1947 AWRHC 59 

1947 OAHCB 35 
1947 ALJ 248 

230 I C 321 
48 Cr L J 611 
ILR (1947)All 370 

168 1946 ALJ 497 

1946 AWRHC 630 
ILR (1947)AH 218 

169 1947 ALJ 3 

1947 AWRHC 4 
1947 OAHCB 5 
1947 O WNHC 24 

231 I C 82 

48 Cr L J 672 
ILR (1947)AU399 

170 1946 ALJ 480 
1946 AWRHC 617 


170cOftl946 AWRRev242 
ILR (1947)A11225 

171 1946 AWRHC 528 
227 I C 147 
1947 OWNHC 11 
1947 ALJ 159 

172 1946 AWRHC 576 
1947 ALJ 259 

173 1947 ALJ 98 
1947 OAHCB 20 
1947 AWRHC 44 
231 I C 148 
48 Cr L J 706 
ILR(1947) All 411 

174 1946 ALJ 354 

1946 AWRHC 566 
227 I C 214 
ILR (1947)All 35 

176 1947 ALJ 4 

1947 AWRHC 5 
1947 OAHCB 6 
1947 OWNHC 12 
231 1 C 364 
ILR (1947)A11 401 

177 1946 ALJ 409 

227 I C 265 

1946 AWRHC 602 

178 1946 ALJ 600 

228 I C 77 

1947 OWNHC 10 
1946 AW^RHC 629 
ILR (1947)A11 221 

179 1946 ALJ 215 

1946 AWRHC 421 
ILR (1947)A11 8 

180 1946 ALJ 410 

1946 AWRHC 596 

228 I C 72 

181 227 IC 626 

1947 ALJ 23 
1947 AWRHC 27 
1947-15 I T R 61 
ILR (1946)AU 719 

184 228 I C 56 

1947 ALJ 152 
1947 AWRHC 197 

187 1946 AWRHC 452 
1946 AWRRevl83 
1946 ALJ 394 
226 I C 424 
ILR (1946) All 709 

188 1946 ALJ 385 
1946 AWRHC 583 

1946 AWRRev231 
228 I C 242 
ILR (1946) All 733 

190FB1946 AWRHC 575 

1947 OWNHC 5 

231 I C 142 
ILR (1947)AU 7 

191FB1947 ALJ 52 
1947 OAHCB 22 
1947 AWRHC 46 
231 I C 98 
48 Cr L J 691 
199 1946 AWRHC 450 

1946 AWRRevlSl 
226 I C 440 

^ ILR(1946) A11632 

201FB1947 ALJ 85 

1947 AWRHC112 
211FB1947 ALJ 215 


AIR 1947 Allahabad 

AIR Other Journals 

211conl947 AWRHC249 
230 I C 473 
ILR (1947)A11 180 
214 222 IC 632 

1946 ALJ 104 

1946 AWRHC 476 
ILR (1946) All 375 

225FB1947 AWRHC 1 

1947 ALJ 48 
1947 OAHCB 2 
1947 OWNHC 19 
230 I C 420 
48 Cr L J 640 

229 ILR (1946) A 691 
1947 ALJ 181 
1947 AWRHC 219 

235 1946 AWRHC 548 

1946 ALJ 499 
228 I C 169 
48 Cr L J 106 
ILR (i947)An 155 

236 1947-15 I T R 19 

1947 ALJ 290 
1947 AWRHC 355 
ILR (1947)AI1 171 

240 1946 AWRHC 97 

1946 AWRRev 77 

1946 OWNHC 161 

243 1946 AWRHC 83 

244 1947 AWRHC 14 
ILR (1946) All 536 

1947 AWRRev 24 

245 ILR 1946 A 483 

228 1 C 341 

249 1946 AWRHC543 

1946 AWRRev217 
260 1946 ALJ 308 

1946 AWRHC 433 

228 I C 155 

48 Cr L J 91 

252 1946 AWRHC693 

255 1946 AWRHC 518 
1946AWRRev201 

256 228 I C 493 

ILR 1946 A 633 

1947 ALJ 170 
1947 AWRHC 214 


261 

ILB 1946 A 

661 


1947 

ALJ 

322 


1947 

AWRHC 370 

275 

228 

I 0 

132 


ILR 

(1946) A 

536 


1947 

ALJ 

160 


1947 

AWRHC 186 

281 


• • * 


286 

1947 

ALJ 

430 


ILR 

(1947) A 

403 

293 

1947 

ALJ 

245 


1947 

AWRHC 258 

295 

1947 

ALJ 

243 


1947 

AWRHC 256 

296 

1947 

ALJ 

202 


1947 

AWRHC 229 

297 

1947 

ALJ 

206 

4 

1947 

AWRHC 170 

299 

1947 

ALJ 

40 


1947 

AWRHC 

81 


1947 

AWRRev 

40 

301 

1947 

ALJ 

73 


1947 

AWRHC 

99 


1947 

OAHCB 

56 

302 

228 

I C 

8 


AIR 1947 Allahabad 
AIR Other Journals 

302conl947 ALJ 5 

48 Cr L J 1 

1947 AWRHC 7 

1947 OAHCB 12 

ILR (1947)AU 287 

304 1947 ALJ 445 

ILR (1947)All 227 
311 228 I C 653 

1947 AWRHC 313 

313 1947 AWRHC 110 
1947 ALJ 227 

314 1947 ALJ 144 
1947 AWRHC 179 

817 1947 ALJ 113 

1947 AWRHC 128 
332 228 1 C 563 

1947 ALJ 190 
1947 AWRHC 252 
334 1947 ALJ 271 

1947 AWRHC 300 
337 1947 ALJ 193 

1947 AWRHC 231 
ILR (1947) All 44 
340 1947 ALJ 99 

1947 AWRHC 94 
ILR (1947)AU 433 
343 229 I C 26 

ILR (1947)A11 389 
345 1947 OWN HO 15 

226 I C 448 
1947 AWRHC 75 
1947 AWRRev 34 
ILR (1946) A 850 
318 1947 ALJ 34 

1947 AWRHC 62 
1947 OAHCB 38 
ILR (1947)A1I 277 
352 229 I C 47 

ILB (1946) A 656 
357 1947 ALJ 297 

1947 AWRHC 323 
ILB (1947)All 415 

361FB 1947 ALJ 337 
366 1947 AWRHC 278 

1948 ALJ 144 

368 1947 ALJ 457 

1947 AWRHC 305 

370 1947 AWRHC 280 

1947-15 I T R 450 

1948 ALJ 6 

372 1947 ALJ 82 

1947 AWRHC 91 
ILB (1947)AU 209 

374 1947 ALJ 64 

1947 AWRHC 78 
1947 AWRRev 37 

375 1947 ALJ. 14 

1947 AWRHC 32 
ILB (1947) All 263 

382 1947 ALJ 406 

1947 AWRHC 307 

383 1947 ALJ 408 

1947 AWRHC 318 

388 1947 ALJ 71 

1947 AWRHC 80 
1947 AWRRev 39 
390 1947 ALJ 79 

1947 AWRHC 89 
ILB (1947)A1I 191 
392 1947 ALJ 74 

1947 AWRHC 98 
1947 OAHCB 55 


R. ( 34 ) 1947 Allahabad = Other Journals (concldj 

AIR 1947 Allahabad 
AIB Other Journals 


A. I. 

AIR 1947 Allahabad 

AIB other Journals 

893 1947 AWBHC 276 

1947 A li J 435 
48 Cr L J 851 

394 1947 OAHCB 15 

1947 AWBHC 39 

1947 A L J 103 
229 I C 539 
48 Cr L J 443 

399 1947 AWBHC 283 

1948 A L J 24 

400 1947 A li J 451 
1947 AWBHC 315 

403 1947 AWBHC 6 

1947 OAHCB 7 
1947 A L J 112 
48 Cr L J 285 


403conlLB (1947)AU 431 

404 1947 A li* J 180 
1947 AWBHC 145 

405 229 I C 11 

1947 A I. J 177 
1947 AWBHC 227 

407 1947 A li J 188 
1947 AWBHC 147 
1947 AWBBev 53 

408 1947 A L J 208 
1947 AWBHC 271 
48 Cr L J 858 

409 1947 ALJ 108 
1947 AWBHC 126 
1947 AWBRev 43 

411 1947 ALJ 110 


AIR 1047 Allahabad 

AIB Other Journals 

411conl947 AWBHC 125 

413 1947 AWBHC 12 
228 1 C 424 
1947 AWBRev 22 
1947 ALJ 155 
ILB (1947)AII 138 

414 1947-15 I T B 393 
1947 ALJ 454 
1947 AWBHC 309 

417 1947 ALJ 141 

1947 AWBHC 153 
1947 AWBRev 59 

419 1947 A L J 136 

1947 AWBHC 174 

424 1947 AWBHC 336 

48 Cr L J 859 
1947 ALJ 696 
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AIB Other Journals 

429 1947 ALJ 76 

1947 AWBHC 68 
229 I C 546 
1947 OAHCB 44 
1947 OWNHC 32 
48 Cr L J 449 
431 1947 ALJ 196 

1947 AWBHC 155 
1947 AWBRev 61 
ILR (1947)A11 394 
434 1947 ALJ 277 

1947 OAHCB 61 
1947 AWBHC 193 
46 Cr L J 866 
436 1947 ALJ 253 

1947 AWBHC 266 
48 Cr L J 868 


* CASES OVERRULED IN A. L R. (34) 1947 ALLAHABAD 


AH Muhammad v. Zakir Ali, (’31) 53 All 771 = 1931 
A. L. J. 611=18 A. I. R. 1931 All. 665=136 I. C. 
369 

Emperor v. Mangu, (*28) 60 All. 186=26 A. L. J. 866= 
8 L. R. A. Cr. 158=8 A. I. Cr. R. 551=29 Cr.L.J. 
21=15 A. I. R. 1928 All. 22=106 I. C. 437 
Emperor v. Bam Naraln Bai, (’32) 64 All. 55 = 1932 
A. L. J. 103=13 L. R. A. Cr. 74 = 17 A. I. Cr. R. 
408 = 1931 Cr. C. 1046 = 32 Cr. L. J. 1072 = 18 
A.I.R. 1931 All, 710=133 I. C. 800 
Lukshnman v. Govtnd, (’03) 28 Bom. 74=5 Bom. L. R. 
694 

Hagan Behari Lai v. Bam Fartap Singh, (’39) I. L. R. 
1939 All. 563= 1939 A. L. J. 405=1939 A. W. R. 
335=26 A.I.B. 1939 All. 535=184 I. C. 160 
Mahomed Aziz Uddin Ahmad Eban v. Legal Remem- 
brancer to Government, (’93) 15 All. 321 
Queen-Empre&s v. Muhammad All, (*01) 23 All. 81 
Raj Narain v. Bindaban, ('36) 1936 A. L. J. 501=1936 
R. D. 214 = 1936 A. W. R. 428 = 1936 All. L. R. 
707 = 23 A. L B. 1936 All. 449=163 I. C. 828 
Baudagar Singh v. Ganga Singh, (*21) 19 A. L. J. 702 
=8 A. I. R. 1921 All. 110=63 I. C. 274 


Overruled in A. I. R. (34) 1947 P. C. 108. 
Overruled in A. I. R. (34) 1947 All. 225 (F.B.). 
Overruled in A. I. R. (34) 1947 All. 225 (F.B.). 

Overruled in A. I. R. (34) 1947 P. C. 200. 

Held Overruled by 26 A. I. R. 1939 All. 535 
(S.B.) in A. I. R. (34) 1947 All. 229. 

Overruled In A, I. B. (34) 1947 All. 201 (F. B.). 

Overruled in A. I. R. (34) 1947 All. 225 (F.B.). 
Held Overruled by 30 A. I. R. 1943 All. 190 
(F.B.) in A. I. R. (34) 1947 All. 245. 

Overruled in A. I. R. (34) 1947 All. 58 (F.B.). 
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FULL BENCH 

Allsop Ag. C. J., Verma, Malik, Wali 
Ullah akd Sikha JJ. 

I^ghuhar DayaX — Plaintiff — Appellant 

V. Panna Lai and others — Defe^idants 

^ Respondents. 

Second Appeal No. 360 of 1944 Decided on 29-4.1946, 
irom order of Civil Judge, Jhansi, D/- 26-5-1943. 

U. P. Tenancy Act (17 (XVII) of 1939), S. 180— 
ection applies only to suits between landholder 
ana tenants— Lambardar cannot eject cosharer by 
means of suit under S. 180. 

Section 180 is intended to apply to person? one of 
om IS or claims to be a landholder and the other of 
wnom claims to be in possession as a tenant. 

^ ^ [P 2 C 1] 

cosbarers in a mahal as lambardar is not 
enivtied to exclude all or other cosbarers from the use 
r* by taking possession of it himself. Although 
tne lambardar may be the agent of the cosharers for 
ain purposes, he does not thereby become the sole 
proprietor so as to deprive them of their proprietary 
tights. ^ [lU C 2] 

\Vbere a question arises between cosbarers, including 
the lambardar, about the manner in which 
shares should use or enjoy the land, that is a ques- 
nii/i would properly be decided by a suit in a 

in the last resort, if no satisfactory 
otherwise be secured, by a suit for 
R iQft°°TT •^_^®'nibardar cannot bring a suit under 
) 1 ‘ "^^nancy Act for ejectment of a co- 

^ possession of land which had 

♦K 1 *^ L® possession of cerlain tenants from which 
iMm O'? 1941 R.D. 110, Dissented from-, 

\ ) -7 A.I.R. 1940 All. 370 (F. B.), Approved. 

[P 3 C 1] 

5. Verma — for Appellant. 

A . il/isra — for Respondents. 

Allsop Ag. C. J, — This i3 a second appeal 
against a decree of the Civil Judge of Jhansi. 

J-n© suit which has given rise to the appeal was 
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instituted in the Court of an Assistant Collector 
of the first class in Jhansi by the appellant, Seth 
Raghubar Dayal, in order to obtain the eject- 
ment of Panna Lai and others from certain 
agricultural plots upon the ground that the 
plaintiff was the lambardar of the Mahal in 
which the plots lay and that the defendants were 
trespassers. Panna Lai claimed to be in posses- 
sion as a cosharer in the mahal. The other defen- 
dants alleged that Panna Lai was alone in pos- 
session and that they were not in possession at 
all. The learned Assistant Collector framed an 
issue upon the question of Panna Lai’s pro- 
prietary title and sent it to the civil Court for 
decision. The decision was that Fauna Lai was 
a cosharer in the mahal. The learned Assistant 
Collector seems in error to have thought that 
the finding was against Panna Lai and he passed 
a decree for ejectment. - Panna Lai appealed to 
the Civil Judge who set aside the decree of 
the learned Assistant Collector and dismissed 
the suit. 

C2] The second appeal has been referred by 
two learned Judges of this Court to this Full 
Bench because of a difference of opinion upon a 
question of law between this Court and the 
Board of Revenue. The case of this Court in 
whicli the opinion was expressed was [Sultan 
Ahmad Khan v. Jalal-uddinj I. L, R. 1940 ALL. 
523.’ The question which arose in that case was 
whether a lambardar could sue a cosharer for 
ejectment in a revenue Court under the provi- 
sions of s. 44, Agra Tenancy Act, 1926. The 
decision of this Court was that he could not do so. 
The decision turned upon terms of s. 44 of the Act 
which in so far as they a re relevant, are that a 

*189 189^F^B^ A11.528: 
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pei'son taking or retaining possession of a plot 
or plots of land without the consent of the 
landholder shall be liable to ejectment. The 
landholder as dehned in that Act was the person 
to whom rent was payable. This Court held 
that all the cosharers including the lambardar 
were landholders because the rent was ultimately 
payable to all of them in proportion to their 
shares in the mahal although the lambardar 
might, in some circumstances, have the right in 
the first instance to collect it. I do not think 
that it is necessary for us now to go into the 
question whether that decision was right, al- 
though I think that it was, The law is now con- 
tained in s. 180 , United Provinces Tenancy Act, 
1939, which is not exactly in the same terms as 
s. 44 of the Act of 1920. The present section is 
as follows : 

“(1) a person t<ikin« or retaining possession of a plot or 
plots of land otherwise than in accordance with the provi- 
sions of the law for the time being in force and without 
the consent of the person entitled to admit him as 
tenant shall be liable to ejectment under this section on 
the suit of the person so entitled, or when the joint 
consent of more than one person is required on the suit 
of any one or more of such persons, and also to pay 
damages, which may extend to four times the annual 
reytal value calculated in accordance with the sanc- 
tioned rates applicable to hereditary tenants. 

(2) If no suit is brought under this section or a decree 
obtained under this section is not executed the persons 
in possession shall on the expiry of the period of limita- 
tion prescribed for such suit or for the execution of such 
decree, as the case may be, become a hereditary tenant 
of such plot or plots.” 

[3] In my judgment this section is intended 
to apply to persons one of whom is or claims to 
be a landholder and the other of whom claims 
to be in possession as a tenant. I would draw 
attention to the words 'admit him as a tenant’ 
in the first sub-section and to the whole of the 
second sub-section. "We have been referred to 
the decision of the Board of Revenue in the case 
of [Tej Singh v. Khem Chand] 1941 R. D. IIO.^ 
It has always been held that cosharers in a 
mahal are in the same position as tenants-in- 
common in English law, that is, each cosharer 
has a share in every part of the mahal and each 
cosharer is entitled to use any part just as much 
as any other cosharer provided that he does not 
permanently exclude the other cosharers. If a 
cosharer takes permanent possession of a part of 
the land in such a way as to prevent other co- 
sbarers from making use of it, the remedy for 
the other cosharer.5 is to obtain a decree against 
him for joint possession or for the removal of 
any constructions which ho may have made 
which lead to their exclusion or to obtain a de- 
cree for partition. It is obvious that persons who 
agree to share any property or acquiesce in the 
sharing of it must have such relations with each 

2. (’41) 1941 R, D. 110. * 


other that they can amicably arrange for the use or 
enjoyment of that property by them all in a reason- 
able manner. If such relations do not exist the 
only course for them is to separate and partition 
the property. There is nothing in my judgment 
in the U. P. Tenancy Act, 1939, which disturbs 
the ordinary law about the relations of cosharers 
or tenants-in-common. In the absence of any 
definite statutory provision I cannot hold that 
one of the cosharers, as a lambardar, is entitled 
to exclude all or other cosharers from the use of 
land by taking possession of it himself; nor 
would I hold in the absence of any such definite 
provision that the right of cosharers to use and 
enjoy land which is their common property 
should be the subject of decision in a Revenue 
Court. If we were to take the contrary view the 
logical result would be that all suits for posses- 
sion against trespassers over land in Revenue 
mahals would lie under S. 180, U. P. Tenancy 
Act, 1939, and that the jurisdiction of the civil 
Courts would be excluded. I may point out 
that a mahal is not an abstraction but an area 
of land and it would consequently follow that 
all suits against trespassers over land in a mahal 
except possibly over the village site would lie in 
the revenue Court, that is, that all suits about 
proprietary title in mahals or estates consisting 
of several mahals would be instituted, in the 
first instance, in the Revenue Court, although 
the actual question of proprietary title might be 
referred as an issue to the civil Court. It has 
never been understood that a dispute between 
two persons claiming proprietary title in a 
revenue mahal should be instituted in Revenue 
Courts. There is no logical distinction between 
isolated plots and the whole area of land in a 
mahal. Our attention has been directed to the 
provisions of S. 245, U. P. Tenancy Act, 1939, 
which defines the powers of lambardars and in 
particular to that part of the section which says 
that the lambardar is entitled to do all acts inci- 
dental to the proper management of the estate 
with a view to the common benefit. I do not 
think that this right of management extends to 
the ejectment by the lambardar of other co- 
sharers from tbeiv khudkasht. We have consi- 
dered the decision of the learned Members of 
Board of Revenue in the case of [Tej Singh v. 
Khem Chand.^J With reference to it I must say, 
in the first instance, that a proprietor who 
appoints an agent does not thereby lose his 
proprietary title. Consequently, although the 
lambardar may be the agent of the cosharers 
for certain purposes, he does not thereby become 
the sole proprietor so as to deprive them of their 
proprietary rights. I also do not see why the 
result of our decision should be that a lambardar 
is not entitled to collect rents in accordance 
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Tvitb the statute in certain circumstances. He 
would be entitled to collect the rents as the 
statutory agent of the other cosharers. The co. 
sharers might, by agreement, appoint some 
agent or attorney to collect rents on their be. 
half. That would not mean that the agent or 
attorney would become the land holder or that 
he would acquire prcTprietary rights against the 
cosharers. In my judgment, where a question 
arises between cosharers, including among them 
the lambardar, about the manner in which the 
cosharers should use or enjoy the land, that is a 
question which would properly be decided by a 
suit in a civil Court and, in the last resort, if no 
satisfactory arrangement could otherwise be 
secured, by a suit for partition. 

[4] No question of jurisdiction has been raised 
in the case before us, but I certainly think that 
a lambardar is not entitled to eject one of the 
cosharers by means of a suit under S. 180, TJ. P. 
Tenancy Act, 1939. I would, therefore, dismiss 
the appeal. 

Verma J. — I concur. 

Wall Ullah J.— I agree. 

Sinha J. — I agree. 

[5] Malik J. — The facts have been fully set 
out in the judgment of the non’ble A. C. J. 
The point for decision in this case is whether a 
lambardar can bring a suit under s. ISO, U. P. 
Tenancy Act, 1939, for ejectment of a cosharer 
who has taken possession of land which had been 
in the possession of certain tenants from which 
they had been ejected. In the case in [Sultan 
Ahmad Khan v. Jalal-uddin] I.D.R. (lOiO) ALL. 
528^ a Full Bench of this Court had held that 
such a suit did not lie under s. li, Agra Tenancy 
Act of 192G. Under that section a landholder 
could file a suit for ejectment of a person who 
bad taken possession of the bolding without the 
consent of the landholder. It is urged on behalf 
of the appellant that the above case is no 
longer good law as the language of s. iso, U. P. 
Tenancy Act, 1930, has been altered and now a 
suit for ejectment can be filed against a person 
who has taken possession of land otherwise than 
in accordance with the provisions of the law for 
the time being in force and “without the con- 
sent of the person entitled to admit him as 
tenant" at the instance of the person so en- 
titled. Reliance is also placed on s. 245 of the 
Act which sets out the powers of the lambardar. 
The lambardar, in accordance with the provi- 
sions of that section is not ohly entitled to 
collect rents and other dues but is also entitled 
to settle and eject tenants. But it must be re- 
membered that he does all this on behalf of the 
entire body of cosharers. He is constituted an 
agent on their behalf and the cosbarers do not 
cease to be cosharers and as such co-owners of 


the property .merely because there is a lambar- 
dar. The U. P. Tenancy Act, as the other 
Tenancy Acts preceding it, was primarily in- 
tended to regulate the relations between land- 
lords and tenants or persons wrongfully claiming 
to be tenants. The rights as between landlords 
inter se are governed by certain stray provi- 
sions here and there, but there are no complete 
set of provisions governing relationship. A co- 
sharer may no doubt, if he enters into a con- 
tract with the entire body of cosharers or with 
the lambardar as representing them, become a 
tenant of the body, though be' as a cosharer is 
also a member of that boely; but the tenancy in 
such a case would only arise by contract. As 
regards any plot of land in the village, every 
cosharer has got equal rights according to the 
extent of his share. If a cosharer peacefully 
takes possession of some land which is vacant, 
he does not thereby become either a tenant or 
a trespasser. If such land is cultivated by him, 
it may become his khudkasht as defined by s. 3, 
sub-9. (9) of the Act. Section 180 of the Act was 
intended to regulate the relations between land- 
lords and tenants or persons wrongfully claiming 
to be tenants, but where a person is in posses- 
sion of the holding as a proprietor or as a co- 
aharer, no question of his ejectment under S. ISO 
as a trespasser can arise. 

[C] b'ot the reasons given by me above and 
for the reasons given in the judgment of the 
Ilon’ble Ag. C. J. with which I agree, I 
would dismiss the appeal with costs. 

By the Court. — The appeal is dismissed with 
costs. 

d.s./k.S. Appeal dismissed. 
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Allsop Ag. C. j. and Mathur J. 


JSIt. Shamim Fatma — Plaintiff — Appellant 
V. Ahmad Ullah Khan — Defendant ■ — i?es- 
pondent. 

Letters Patent Appeal No. 11 of 1945, Decided on 
1-4-1946, from judgment of Bennct J. in S. A. No. 1236 
of 1943, D/- 11-1-1910. 

(a) Civil P. C. (1908), S. 11 — Heard and finally 
decided — Question of legal cruelty by husband to 
wife in issue and finally decided in previous suit for 
restitution of conjugal rights — Decision operates as 
res judicata in subsequent suit for dissolution of 
marriage. 

A niusUin woman filed a suit for dissolution of 
marriage on the ground of cruelty by the husband. In 
a pi'evious suit for restitution of conjugal rights filed by 
the husband she had resisted the suit on the ground of 
cruelty by the husband. This question was put in issue 
and finally decided against her : 


Held that no evidence was admissible upon the point 
as the question was res judicata between the parties. 


C. P. C. — 


[P 4 C 1] 


(’44) Chitaley, S. 11, N. 7, Pt. 3. 
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(b) Dissolution oi Muslim Marriages Act (1939), 
S. 2 (ii) — Wife refusing shelter offered by husband 
— Wife is not entitled to dissolution of marriage. 

The Act does not mean that the husband is bound to 
follow his wife wherever she may go and force money, 
food or clothes on her. Where the husband’s house was 
open to the wife but she refused to avail herself of the 
shelter which was offered to her she cannot complain 
and is not entitled to a decree for dissolution of 
marriage on the ground that the husband failed to 
maintain her. • [P 4 C 1, 2] 

]\Inshtaq Ahmad and Ihsanul Baq — for Appellant. 

BalesJuvari Prasad — for Respondent. 

Allsop Ag. C. J. — This is an appeal under the 
Letters Patent against a judgment of a learned 
Single Judge of this Court who set aside a decree 
for dissolution of marriage passed in favour of 
a Muslim woman under the provisions of the 
Dissolution of Muslim Marriages Act, 1939. The 
Courts below held that the plaintiff had i^roved 
that her husband had treated her with cruelty 
and that he had not maintained her for a period 
of two years. The learned Judge of this Court 
did not go into the question of fact. He came 
to the conclusion that the allegation about 
cruelty was barred by the rule of res judicata 
and that the husband had not been guilty of any 
failure in the matter of maintenance. The fact 
is that the husband and wife disagreed soon 
after they were married in the year 1922 and 
that they bad never come together in spite of 
a decree for restitution of conjugal rights in 
favour of the husband. In the suit for restitution 
the present idaiutifi’, that is the wife, alleged 
that her husband bad treated her with cruelty 
in that he had habitually beaten and abused her. 
This matter was in issue between the parties 
and it was finally decided by this Court that the 
present plaintiff’ had failed to establish that she 
had been habitually beaten or abused. This 
meant that it was held as between the parties 
that she bad not been beaten or abused. In the 
present suit she had again made the allegation 
that she was beaten and abused and we think 
ithat the learned Single Judge was perfectly right 
*in saying that no evidence was admissible upon 
the point because this question was res judicata 
between the parties. On the other point it has 
been argued that there is an absolute duty on a 
husband to maintain his wife and that the wife 
is entitled to a decree for dissolution of marriage 
even if she avoids the husband and refuses the 
shelter of bis bouse which he offers to her. In 
our judgment there is no force in this argument. 
It must be remembered that the wife is not 
entitled to a decree for dissolution unless there 
is a failure on the husband’s imrt. The Act does 
not mean that the husband is bound to follow 
his wife wherever she may go and force money 
or food or clothes upon her. In the present case 
the husband bad obtained a decree for restitu- 


tion and it seems that his house was open to 
his wife. If she refused to avail herself of the 
shelter which was offered to her, she cannot 
complain and is certainly not entitled to a 
decree. We, therefore, dismiss the appeal with 
costs. 

G.b./d.h. Appeal dismissed, 

[Case No.. 3.] 

A. 1. B. (34) 1947 Allahabad 4 

AliliSOP AND Mathur JJ^ 
RifaqatuUah Khan — Applicant 

V. 

Emperor. 

Criminal Ref. No. 540 of 1945, Decided on 1st May 
1946, made by Sessions Judge, Shahjahanpur. 

Criminal P. C. (1898), S. 488 (8) — Word *reside’ 
means to live or have a dwelling place — Magistrate 
has no jurisdiction to proceed against person who 
lives outside and who has no dwelling house of his 
own within local jurisdiction of Magistrate. 

The word ‘reside’ in S. 438 (8) means to live or to 
have a dwelling place or an abode. It cannot be treated 
as equivalent to something in the nature of having a 
domicile in a particular place or the place where the 
person’s family used to live. Consequently a Magistrate 
has DO jurisdiction to proceed Under'S. 488 against a 
person who is living in another district from many 
years and who has no abode of his own within the 
local jurisdiction of the Magistrate. The fact that his 
father resides there and he visits that place from time 
to time is immaterial. [P 4 C 2; P 5 C 1] ‘ 

Cr. P. C 

(’46) Chitaley, S. 433, N. 23, Pt. 15. 

(’41) Mitra, S. 438, page 1581, para. 1288. 

L. N. Gupta — for Applicant. 

Baleshwari Prasad — for Opposite Party. 

Deputy Government Advocate — for the Crown. 

Allsop J. — This is a reference made to us by 
the learned Sessions Judge of Shahjahanpur 
that proceedings in the Court of a Magistrate in 
that district under the provisions of 8. 488, 
Criminal P. C., should be quashed on the ground 
that the Magistrate had no jurisdiction. The 
man against whom an application was made that 
he should maintain bis wife lives in Peshawar 
where he is employed in the Government Secre- 
tariat. It does not appear that he had ever lived 
in Shahjahanpur. The finding is that his family 
originally came from Shahjahanpur and that his 
father after retirement settled in that place. 
There is no evidence that the man against whom 
proceedings were taken has any property in 
Shahjahanpur or has ever lived there. The 
learned Magistrate has assumed jurisdiction 
because in our judgment he has misunderstood 
the meaning in English of the word 'reside.* He 
has treated the word as equivalent to something 
in the nature of having a domicile in a parti- 
cular place or having a place as your place of 
origin . or the place where your family used to 
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live. That is not, in oui* judgment, the meaning 
of the word in English. ‘To reside’ means to live 
!or to have a dwelling place or an abode. This 
man has never lived in Shahjahanpur for many 
years. He has no house there. It is true that he 
may be a welcome guest in his father’s house 
from time to time, but that is quite a different 
matter. He has no property there, no furniture 
and no abode of his own to which he can go 
from time to time or at any time if he wishes to 
do so. It is perfectly clear that he cannot possibly 
be said to reside in Shahjahanpur within the 
proper meaning of that term. We, therefore, 
accept the reference and quash the proceedings. 

K.8. Proceedings quashed. 


[Case No. 4.] 

A. I. B. (34) 1947 Allahabad 5 

Verma and Matiiur JJ. 

Ch. Ram Chander and others — Appellants 
V. Chaubey Ramdas and others — Objectors- 
Respondents. 

Second Appeal No. 1393 of 1943, Decided on 7-12- 
1945, from order of DUt. Judge, Aligarh, D/-24-9-1942. 

(a) U. P. Land Revenue Act (3 (HI) of 1901), 
S. 233 (k) — Application by B for partition of Mahal 
—■ Cosharer landlords and one J impleaded as 
opposite parties—/ not pleading that share entered 
against names of cosharer landlords had become 
his by adverse possession — Subsequent application 
by cosharer landlords under S. 4, U.P. Encumbered 
Estates Act — Claim by / that he had become 
owner of the share by adverse possession is not 
barred. 

One B applied for partition of his share in a Mahal 
under the U. P. Land Revenue Act and arrayed the 
cosharer landlords as opposite parties, as their names 
appeared in the Khesvat. In those partition proceedings 
one J who was arrayed as one of the opposite-parties 
did not state that he had become owner by adverse 
possession of the share against which the names of the 
cosharer landlords were entered. Subsequently the 
cosharer landlords filed an application under S. 4, U. P. 
Encumbered Estates Act, and in the written statement 
the share referred to in the partition proceeding was 
shown as belonging to them. J pleaded that he had 
become owner of this share by .adverse possession. It 
was contended that as J did not in previous partition 
proceeding state that he had become owner of this share 
by adverse possession his claim to that eflect in subse- 
quent proceeding under the U. P. Encumbered Estates 
Act was barred by S. 233 (k), U. P. Land Revenue Act: 

Held that the claim was not barred by S. 233 (k) ; 
(’20) 7 A. I. K. 1920 All. 21, Bel. on. [P 7 C 1] 

(b) U. P. Land Revenue Act (3 (III) of 1901), 
S. 233 (k) — Application under S. 11, U. P. Encum- 
bered Estates Act claiming property shown by 
landlords applicants In written statement as belong- 
ing to them — Applicant whether can be said to 
“institute suit or other proceeding in Civil Court’’ 
(Queere), 

Whether a person, who files an application before a 
special Judge under S. 11, Encumbered Estates Act, 
putting forward a claim to an item of property shown 
by the landlords-applicants in their written statement 
as belonging to them, can be said to ' institute any suit 


or other proceeding in the Civil Court” within the 
meaning of S. 233 (k). [P 7 C 1] 

Miishtag Ahviad, BaUshwari Prasad and Ram 
Narain Verma — for Appellants. 

C. jB. Agariuala and M. L. Chaluri-edi^fov Respon- 
dents. 

Yerraa J.— This is an appeal against a deci- 
sion of the learned District Judge of Aligarh, 
dated 24th September 1942, upholding the deci- 
sion of a Special Judge dated 2Dd October 1941, 
of the second grade in proceedings under the 
United Provinces Encumbered Estates Act. The 
appellants were the landlords applicants under 
S. 4 of the Act and Chaube Jagannatb, the 
deceased father of the respondents, had preferred 
a claim under S. 11 of the Act to certain pro. 
perty. The Courts below have agreed in deciding 
that claim in favour of Chaube Jagannatb. 

[2] The essential facts are these. As has 
already been stated, an application under S. 4 
Encumbered Estates Act was filed by the present 
appellants in the year 1936, and in the written 
statement filed by them under S. 8 of the Act 
the property in dispute was shown as property 
belonging to the landlords. The proceedings 
prescribed by the Act were taken in due course 
and Chaube Jagannatb, as already stated, made 
an application to the Special Judge claiming 
this particular item of property and stating that 
it belonged to him and not to the landlords- 
applicants, The main ground on which the claim 
of Chaube Jagannatb w’as based was that he 
had, by adverse possession for more than twelve 
years as against the landlords-applicants, be- 
come the owner of the property. Various defences 
were raised, among them being the pleas that 
Chaube Jagannath’s claim was barred by estoppel, 
by S.ll, Civil P. C. and by s. 233 (k), United Pro- 
vinces Land Revenue Act, and issues w’ere framed 
by the Special Judge with regard to these pleas. 
The Special^Judge, by a judgment dated 6bh July 
1939, held that Chaube Jagannatb had not 
acquired title to the property in dispute by 
adverse possession. Having arrived at that 
decision on the merits, he did not record find- 
ings on the issues framed on the question of 
estoppel, res judicata and the bar of S. 233 (k), 
Land Revenue Act. Chaube Jagannatb took an 
appeal to the Court of the District Judge and 
the learned Judge, by a judgment dated 2ist 
March lOiO, allow'ed bis appeal and, reversing 
the decision of the Special Judge, held that it 
was established that Chaube Jagannatb had 
acquired title to the pro^jerty in question by 
adverse possession for more than twelve years 
as claimed by him. The learned Judge remand- 
ed the ease to the Court of the Special Judge 
with the direction that the remaining issues 
should be tried and decided. The Special Judge 
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thereupon took up the issues which had remain- 
ed undecided and held in favour of Chaube 
Jagannath on all the questions raised by those 
issues. He accordingly held that the claim of 
Chaube Jagannath was established and that he, 
and not the landlords-applicants, was the owner 
of the property in question. The landlords- 
applicants thereupon went up in appeal to the 
Court of the District Judge and that Court, as 
has been stated above, dismissed their appeal. 
The landlords-applicants have consequently filed 
this second appeal in this Court. 

[3] The only question which was argued in 
the lower appellate Court, and which has been 
argued before us, is that the claim put forward 
by Chaube Jagannath was barred by the pro- 
visions of s. 233 (k), Land Revenue Act. The 
facts bearing upon this matter are as follows: — . 
The parties to this appeal and one Balwant 
Singh were co-sharers in a Mahal called “Mahal 
Ghair Khwastgaran”. In the year 1934 Balwant 
Singh applied under the provisions of the Land 
Revenue Act for the partition of his share in that 
Mahal, and arrayed the parties to this appeal 
— and, possibly, other co-sharers — as opposite 
parties. The parties to this appeal raised no 
objection to the partition being made as desired 
by Balwant Singh, and Balwant Singh’s appli- 
cation was granted and the partition was made. 
The ai)pollants were inqileaded by Balwant 
Singh as opposite parties in those partition lu’o- 
ceedings as their names appeared in the Khewat. 
The contention of the appellants is and has been 
in tlie Courts below that, as Chaube Jagannath 
did not in tliose partition proceedings state that 
lie had become owner by adverse possession of 
the share against wliich the names of the appel- 
lants wore entered, his present claim was barred 
by S. 233 (k), Land Revenue Act. It may bo 
mentioned lici-e that the pleas of estoppel and 
res judicata, as distinct from the plea ba.sed on 
S. 233 {kb Ijand Revenue Act, have not been 
pro.ssod before us. The sole question that arises 
lor our considci-ation therefore, is whether, upon 
the facts stated above, the plea that Chaube 
Jagannath’.s claim is barred by S. 233 (k), Land 
Revenue Act is well-founded. 

L4] On behalf of the appellants strong reli- 
ance has been jilaced on certain stray sentences 
in the Judgment of their Lordships of tlie Privy 
Council in [iJaJrang Bahadur Singh v. Rai Beni 
Madho Baksh Singh] 13 Luck. 503.^ The only 
auUiorilios on wliicii the appellants have iilaced 
vcliajice hero as well as in the Courts below is 
tiiat judgment of their Lordsliips. The argu- 
ment is that their Lordships of the Privy Council 
have in that case made observations whicli 

1. CC-SJ 25 A.I.lt. 193H V. C. 21(» (214):13 Luck. 508; 

32 S. L. K. : G-3 I. A. 314 : 175 I. C. 775 (P. C.). 


support the contention that Chaube Jagannath’s 
claim is barred by s. 233(k). We are unable to 
accept the contention of the appellants* learned 
counsel that the sentences on which he places 
reliance are any authority for the proposition 
contended for. We are relieved, however, of the 
necessity of dealing with the passages relied 
upon in detail because of what their Lordships 
themselves make clear in the penultimate para- 
graph of their judgment. The question which 
their Lordships had to consider, and which they 
decided, was w'hether, on the facts of that parti- 
cular case, the ground on which Raza and Sri- 
vastava JJ., had based their decision — viz. barred 
by S. 233 (k)— or the ground on which Wazir 
Ilasan C. J., had held that the suit was not 
maintainable — viz. that the suit w’as barred by 
res judicata, but not by S. 233 (k) was correct. 
In this connection they had to consider the 
correctness or otherwise of the judgment of 
Richards C. J., in [Bijai Misir v. Kali Prasad 
Misir] 39 ALL. 469^ and of the views expressed 
in [Ram Rekha v. LalUi Misir] 53 ALL. 563,* 
and they held that the interpretation placed by 
Richards 0. J., and by the learned Judges who 
decided the case in [Ram Rekha Misir v. Lallu 
Misir]* on S. 233 (k) was too narrow. Their 
Lordships, after carefully analysing the various 
provisions in Chap. VII, Land Revenue Act, 
headed “Partition and Union of Mahals”, re- 
ferred to the words “except as provided in Ss. Ill 
and 112” in clause (k) of S. 233, Land Revenue Act 
and observed as follows: [ A.I.R. 1938 P.C. 210 (215)1 

“Tbc exception makes it e’xceedingly difficult to 
maintain that the only thing excluded from the 
cognizance of the Civil Court by clause (k) is the 
schematic arrangement of the land into units of area 
nnd that no question of proprietary right comes svithin 
the prohibition of access to the Civil Court.” 

[5] As has been pointed out by a Full Bench 
of the Chief Court at Lucknow in [Rameshar 
Singh V. Hanwant Singh] 15 Luck. 557,* their 
Lord.sbips in [Rai Bajrang Bahadur Singh’s 
case^ ] only decided what the meaning of the 
word “partition” in chapter vil and s. 233 (k) 
was, and further that no civil suit would lie in 
respect of matters arising for decision between 
contending co-sliarcrs. it has further been 
pointed out by the learned Judges constituting 
the Full Bench in [Rameshar Singh’s case* ] 
that their Lordships did not decide that no civil 
suit would lie between persons whose interests 
were not opposed for the purposes of the parti- 
cular partition carried out by the Collector. We 
entirely agree with this interpretation of the 

2. (’17) 4 A. 1. 11. 1917 AIL 253 (260): 39 All. 469 : '41 

I. C. 912 (F. B.). 

3. {’31) 13 A. I. B. 1931 All. 462 (465) : 53 All. 5G3 : 

133 I. C. 468. 

4. (’40) 27 A. I. R. 1940 Oudh 354 (360):15 Luck. 557: 

139 I. C. 357 (F B). 


1-947 Megah Nath v. Collector, Oawnpore (Mathur J.) Allahabad 7 


jadgment of the Privy Council, The matter is 
put beyond doubt by what the Privy Council 
themselves have said in the penultimate para- 
graph of their judgment. The material portion 
of that paragraph is as follows: 

“The facts of the present case raise no question .... 

as to any case between persons whose interests 

were not opposed for the purpose of the partition.’’ 

[6] Their Lordships went on to observe that a 
considerable number of decisions had been given 
upon a case of that description — besides cases of 
other types mentioned in the paragraph — but that 
their Lordships had not had occasion to hear 
argument upon them and did not deal with 
them — “more especially as their Lordships 
consider that their decision upon the point aris- 
ing in the present case is in conformation of the 
main current of authority in India.” It is thus 
clear that, in view of the facts of the present 
case, the decision of their Ijordsbips in [Rai 
Bajrang Bahadur Singh’s caseM is not only not 
in favour of the appellants, but is really against 
them. 

[7] Learned counsel for the respondents has 
invited our attention to several decisions of this 
Court in which it has been held that S. 233 (k) 
^oes not bar a suit brought in respect of a 
dispute between x> 0 rsons who were arrayed on 
the same side as non-applicants in the partition 
proceedings and between whom no controversy 
arose in those proceedings. It will be sufficient 
to mention only one of them, namely, [ Lai 
Bihari v. Parkali Koer] 42 all. 309.^ We have 
come to the conclusion, therefore, that the ap- 
peal is without force. 

[8] It may be stated here that it is open to 
considerable doubt whether a person, who tiles 
an application before a Special Judge under 
S. 11, Encumbered Estates Act putting forward 
a claim to an item of property showm by the 
landlords-applicants in their written statement 
as belonging to them, can be said to “institute 
any suit or other proceeding in the Civil Court” 
within the meaning of S. 233 tk). We do not, 
however, consider it necessary to express any 
definite opinion on this question as the view' that 
we have taken on the other point is sufficient for 
the disposal of this appeal. The appeal is dismis- 
sed with costs. 

d.s./d.h. Appeal dismissed. 

5. (’20) 7 A.I.R. 1920 All. 21(21?: 12 All. 309;o-3 I.C. 22. 
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I^fATHUR J. 

Mcfjah Naili and a7iother — Appellants v 
The Collector, Cawnporc — Respondents. 

Second appeal No. 174-3 of 1914. Iki iiUd on 2*2-11 
1945, from decision of Additional Civil Judge, Cawu 
pore, D/-13-4-1944. 


Limitation Act (1908), Art. 132 — Mortgage with 
default clause — Mortgagee has option to sue for 
entire money on default — Limitation does not start 
if option is not exercised — The word * money ’ in 
Art. 132 refers to the entire mortgage money. 

Where the mortgage money is payable by instalments 
and the deed provides that the mortgagee is entitled to 
recover any instalment as it fall.s due and in default 
of its payment is further entitled to sue for the entire 
money limitation does not start when only one instal- 
ment* becomes due. No doubt the mortgagee has an 
option to sue for the entire money on the happening of 
the default, but if he does not exercise that option^, 
limitation does not start running. Theanalogy of Art. 75 
would not be applicable. (’32) 19 A. 1. R. 1932 P. C. 
207, Followed. [P 8 C 1] 

Limitation Act— 

(’42) Chitaley, Art. 132, N 24, Pt. 6. 

S. N. Seth — for Appellants. 

Brijlal Gupta — for Respondents. 

Judgment. — This is a defendants’ second 
appeal. The suit out of w'bich this appeal arises 
was brought by the Collector of Cawnpore as 
Manager of the estate of Raj Bahadur and 
Shiam Lai under the Court of Wards for re- 
covery of sum of Bs. 800 by enforcement of a 
simple mortgage bond dated 7tb February 1699, 
executed by Putbau the father of the defendants 
appellants. The mortgage money was payable 
by annual instalments of Rs. 25 each during a 
period of 32 years. It w’as further lu-ovided in 
the bond that the mortgagee w’as entitled to 
recover any instalment as it fell due and in 
default of its payment W'as further entitled to 
sue for the entire mortgage money. Among 
other pleas it w’as contended that the claim w'as 
barred by 12 years limitation as having been 
brought 12 years after the first default, when 
the money became due. The learned Munsif 
who originally tried the suit decreed the claim 
for recovery of Rs. 100 only being the last four 
instalments, w'bile be dismissed the suit with 
regard to the rest of the claim as being barred 
by time. The plaintiff went in appeal and the 
learned Additional Civil Judge of Cawnpore 
modified the decree of the learned Munsif and 
passed a decree for the entire mortgage money 
in favour of the plaintiff respondent. It is now 
urged in this second appeal on behalf of the 
defendants that the decision of the learned 
Additional Civil Judge was not correct, and that 
the claim with regard to all the instalments 
except the last four was barred by limitation. 

}2] I have heard the learned counsel for the 
parties, and in my judgment in view of the 
I’rivy C'ouncil decision in [Lasa IHn v. Mt. 
Gulab Kunwarl A. I. R. 1032 V. c. 207b the 
finding of the learned Additional Civil Judge 
cannot be assailed. It seems to me that the 
decision of the point in question would depend 


1. (•32) 19 A.I.R. 1932 P.C. *207 (211) : 7 Luck. 412 : 
59 I. A. 370 : 13S I. 0. 779 UkC.). 
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on the interpretation of the wordings of Art, 
132, Limitation Act. In the said Article it is 
provided that the period of limitation would 
start from the time the money sued for becomes 
due. The wol-d “ money ” refers to the entire 
mortgage money and the limitation would not 
start when only one instalment becomes due. 
There is no doubt that an option is given to 
the mortgagee to sue for the entire mortgage 
money on the happening of a default, but if he 
does not exercise that option the limitation does 
not start running. The analogy of Art. 75 
would not be applicable because according to 
that Article the period of limitation of an instal- 
ment bond runs from the time when the 
default is made. It was further pointed out by 
their Lordships of the Privy Council that a 
proviso entitling the mortgagee to sue for the 
entire mortgage money was inserted exclusively 
for his benefit and that on the default of the 
mortgagor to pay an instalment “the mortgage 
money” would not become immediately due 
because that would be giving an option to the 
mortgagor. It has also been pointed out that 
upon such default the mortgagor would have 
no right to redeem and the mortgage money 
does not “ become due within the meaning of 
Art. 132 of the Limitation Act until both the 
mortgagor’s right to redeem and the mortgagee’s 
right to enforce his security have accrued.” I 
am therefore fully satisfied that the claim was 
not barred by time and the decision of the 
learned Additional Civil Judge was correct. The 
appeal fails and is dismissed with costs. 

Q. b./d. n. Appeal dismissed. 


[Case No. G] 
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FULL BENCH 

Iqbal Ahmad C. J., Braund and 

Pathak JJ. 

j\I. Ulfat Hai ■ — Decree-holder — Appel- 
lant v. Birendra-.Singli — Judgment-debtor — 
Itespondent. 

Exu. First Appeals Xos. 523 of 1943 end 86 of 1944, 
Decided on 8-5*1946, from order of Civil Judge, Farru- 
)<babad, D/- 30-1-1943. 

(a) U. P. Debt Redemption Act {13 [XIII] of 
1940), S. 17 — “Agriculturist holding land,” mean- 
ing of — To determine whether land is protected 
under S. 17 local rate payable by agriculturist at 
date of passing decree is to be taken into account. 

An “agriculturist” within the meaning of S. 17 is a 
person who bolds land as an agriculturist at the date of 
the decree. Therefore, lor the purpose of determining 
the land that i.s protected from sale under S. 17 the 
local rate payable by the agriculturist against whom 
decree is passed is to be taken into account. Thus, if at 
the time of passing of the decree the land has come to 
be sub-divided in interest the qualification as to a rate 
of Rs. 25 per annum would apply to each of the distri- 
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butive portions, shares or interests in which the land 
was then held : (’44) 31 A. I. R. 1944 All, 126 {F, B.), 
Explained and followed. [P 9 C 1; P 10 C 1] 

(b) Interpretation of statutes — Construction of 
Act must be uniform for all cases. 

An Act cannot be construed variously to suit various 
eases. Only one construction is possible and that con- 
struction must be uniform for all cases. [P 9 C 2; 

P 10 C 1 } 

B. R. Avasthi — for Appellant. 

S. N. Verma — for Respondent. ^ 

Braund J. — These are Execution First 
Appeals referred to us as a Full Bench. The 
facts are simple and we do not propose to set 
them out further than is strictly necessary. So 
far as First Ai^peal No. 528 of 1943 is concerned, 
they are that on 11-1-1941 — a date which, it has to 
be observed, was subsequent to the coming into 
force of the U. P. Debt Redemption Act — a suit 
was started by a certain M. Ulfat Rai, who is 
the present opi^osite party decree.holder, against 
Janki Saran and his brother Ram.Saran. Ulfat 
Rai’s suit was for the usual mortgagee’s relief 
on a simple mortgage. 

[2] When this suit was begun, Janki Saran 

had three children, Rajendra Singh, Narendra 
Singh and Birendra Singh, and it is common 
ground that he and the three children constituted 
a joint Hindu family. Within two months of the 
suit, however, Janki Saran died on 18-2-1941, 
and thereui^on his three sons were substituted as 
defendants instead of their father. . ^ 

[3] On 10-9-1941 the usual preliminary decree 
for sale was passed in the suit against the sons 
of Janki Saran, who then, of course, were defen- 
dants in place of their father and Ram Saran. 
The widow of the uncle of Janki Saran was 
also a party to the suit, but that is an immate- 
rial circumstance for our present purpose. 
Ultimately on 5th September 1942 a final decree 
was passed. Thereafter Ram Saran died, him- 
self leaving three children surviving him who 
ultimately became parties to the proceedings. 

[4J This was the position when late in 1942 
the decree-holder, JI. Ulfat Rai, resorted to 
execution proceedings against the children of 
the two brothers for the purpose of getting the 
property sold in execution of his final decree of 
5th September 1942. At that stage the objection 
was taken by the children or some of them 
which has now become the subject of the issue 
before us. 

[5] To put the matter as shortly as we pos- 
sibly can, these children claimed the benefit of 
s. 17, U. P. Debt Redemption Act. That section, 
which is described as a section to secure the 
protection of certain laud from sale or transfer, 
l^rovides that the land of an agriculturist who 
pays a local rate of twenty-five rupees or less is 
to be immune from sale in execution of a decree 
to which the .\ct applies and that such land is 
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also to be immune fi'om a final decree for fore- 
closure. The actual section, so far as material, 
runs thus : 

“17, (1) Notwithstanding anything contained in S. 16 
or in any other law for the time being in force — 

(a) the land of an agriculturist, the local rate payable 
by whom or recoverable from whom does not exceed 

' twenty-hve rupees per annum, shall not be sold or 
^ otherwise transferred in execution of a decree to which 
7 this Act applies, nor shall a final decree for foreclosure 
be passed in respect of such land, and 

(b) in the case of any other agriculturist — 

(i) only 80 much of this land may be sold or other- 
wise transferred in execution of a decree to which this 
Act applies, or 

(ii) a final decree for foreclosure may be passed in 
respect of only so much of his land, as would, after 
such sale or transfer or foreclosure leave with him and 
the local rate payable in respect of w’hich would be at 
least rupees twenty-five per annum , . , 

[6] The question, therefore, is whether, for 
the purpose of S. 17 of the Act, the land for 
which immunity from sale is sought is, in order 
to ascertain whether the local rate does or does 
not exceed twenty-five rupees per annum, to he 
regarded as the whole of the land which belonged 
to the father, Janki Saran, at the date when the 
suit was started, or the land as, in consequence 
of his death, it bad come to be sub-divided in 
interest among his children. It really amounts 
to a question of the construction of the five 
words "the land of an agriculturist." If the 
V agriculturist there referred to means the agricul- 
turist who Tvas the agriculturist at the date 
when the suit was started, then, of course, it is 
the whole aggregate of the land held by him 
that must be taken into account. If, on the 
other hand, it means the land of those j^ersons 
who had come to hold it at the date of the 
decree, or alternatively at the date when the 
execution proceedings were begun, then, in a 
case in which the land bad conic by then to be 
sub-divided in interest the qualification applying 
'a rate of twenty-five rupees per annum might 
well be argued to apply to each of the distribu- 
tive portions, shares or interests in which the 
land was then held. Indeed that is the argu- 
ment which has been advanced in this case and 
accepted by the learned Civil Judge of Farrukha- 
bad. He appears to liave held that in this case 
each of the sons of Janki Saran was an agricul- 
turist within the meaning of the expression 
contained in S. 17 and that the distributive por- 
tion, siiare or interest of each son was, for the 
pui’i:)03e3 of the section to be taken as “the land 
of an agriculturist" to which the twenty-five 
rupees per annum test had to he applied. Put- 
ting that in another way, he held first that the 
land was not to be regarded in the aggregate as 
land of the joint Hindu family but as the land 
of the various members of the family; and, 
secondly, that the proper date at which the test 
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of S. 17 had to be applied was at any rate not 
the date of the suit but some date subsequent to 
that. 

[ 7 ] In the view we take this question is no 
longer open to argument before us by reason of 
the decision of our own Full Bench in the case of 
tSbatrughan Singh v. Kedar Nath] I.L.R. (1914) 
ALii. 2S8.^ That too was a case in which a decree- 
holder had started a suit and obtained a decree 
against a defendant. But in that case, after the 
date of the decree, the defendant had died and 
his sons had taken his place as judgment- 
debtors. This case, therefore, raised precisely 
the same point as the case before us, except for 
the variation that in the case before us, the 
original defendant-agriculturist, Janki Saran, 
died between the date on which the suit was 
started and the date on which the decree was 
obtained, whereas in the case before the previous 
Full Bench the defendant died between the 
date on which the decree was obtained and that 
on which the execution proceedings were 
started. The learned Judges composing the jDre- 
vious Full Bench, however, treated the question 
as one of the general construction of S. 17 of the 
Act and the ratio decidendi of their judgment 
is, we think, as applicable to the facts before us 
as it was to the facts before them. The learned 
Judges make that clear at p. 290 of their judg- 
ment in which they say : 

“. . . . The questioQ then arises whether the Legisla- 
ture in using the words ‘an agriculturist’ in S. 17 had 
in contemplation (1) the agriculturist incurring the 
loan; or (2) the agriculturist against whom a decree 
with respect to a loan was passed; or (3) the agricul- 
turist who, by transfer, succession, or otherwise, may 
have succeeded to the land of the original debtor and 
against whom the decree ia .sought to be executed.” 

[8] The learned Chief Justice in his judgment 
in the previous Full Bench, ^ with which the 
other learned Judges were in agreement, said : 

‘‘For the reasons given above I hold that, for the 
purpose of determining the hind that is protected from 
sale under S. 17, the local rate payable by the agricul- 
turist against whom the decree was passed is to be 
taken into account and not the local rate that may be 
payable by his legal representatives, or transferees . . 

[9j It follows, therefore, that out of the three 
alternatives before that Full Bench — namely 
the date of tlie original suit, the date of the 

decree or the date of the execution proceedings 

the learned Judges deliberately chose the date 
of the decree in preference to the date of the 
suit. It is true that at one point it was said 
they refrained from expressing an opinion 
as to whether the words of s. 17 might refer to 
the original debtor. But, in the view we take, 
the Act cannot be construed variously to suit 
various cases. Only one construction is possible 

1. (’44) .31 A. I. R. 1944 All. 12C : I. L. R. (1944) All. 

288 : 214 I. C. 125 (F. B.). 
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and that construction must be uniform for all 
cases. ^Ye think, therefore, that no room re- 
mains for expressing any further opinion as to 
^Yhether the words “an agriculturist” might 
refer to the original debtor when once it has 
been determined, (as it has been determined in 
the previous Full Bench) that the agriculturist 
against whom the decree is passed is to he taken 
as the agriculturist referred to in S. 17. 

[10] In the ease before us it is common ground 
that the sons against whom the decree was 
passed were themselves individually agricultu- 
rists. However entertaining it might he to 
reopen this question and now to consider whe- 
ther the point of time at which the test should 
be applied should not be taken even further 
back to the date when the suit was started, or 
to the date when the original loan was incurred, 
it would, we think, only be adding confusion to 
the settled law if we "were now to allow that 
question to he canvassed afresh. \Ye are, more- 
over, hound by the previous I\iU Bench ruling 
of our own Court, whether or not we think that 
fresh argument might throw new light upon the 
matter. The previous Full Bench decision has 
clearly chosen the date of the decree as the re- 
levant date and we see no reason, therefore, 
why that decision should not be applied in this 
case. 

[11] For these reasons we shall liold that the 
objector, being one of the sons of Jauki Saran, 
was entitled to the protection of S. 17, V. P. Debt 
Kedemplion Act, in respect of his individual 
holding in the land and, accordingly that this 
appeal must be dismissed with costs. Precisely 
the same reasoning applies to the other appeal 
Ko. 8G of 1044 before us and that too will be 
dismissed with costs. 

Iqbal Ahmad C. J.— I agree. 

Pathak J, — I also agree. 

k.S./d.II, Appeals dismissed. 


A. 1. R. (3i) 1947 Allahabad 10 [C. K. 7.] 

BEAU^'D J. 

Pvam Ghulam — Defendant — Applicant v. 
Kandhai Lai — Plaintiff — Opposite party. 

Civil llcvn. Nos. 423 and 424 of 1914. peetded on 
3 8-10*1945, from order of Judge, Sm. C. C., Allahabad, 
31-5-1944. 

(a) U. P. Agriculturists’ Relief Act (27 [XXVII] 
Of 1934), S. 39(1)— Nature of document— Document 
must be brought into existence for purpose of evi- 
dence of transaction. 

In order to comply with the provisions of S. 39 (1) 
the document need not be in any particular form, not 
is it necessary that it should be signed. The section, 
however, conloi opiates some document that is brought 
into existence for the purpose of constituting as between 
the debtor and creditor the evidence of the transaction 
and of its terms, of which the debtor can be given a 
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copy so that he may have a record of the full terms 
of the liability to which he has engaged himself. 

[P 11 C 2] 

An entry in the creditor’s account books, which he 
makes for the purpose of keeping for himself a record of 
his own transactions is not a document contemplated 
by S. 39 (1). [P 11 0 2] 

(b) U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934), S. 39 (1)— Section is vaguely worded. 

Section 39 (1) of the IJ. P. Agriculturists’ Relief Act 
is a piece of extremely vague legislation. It may be that ' 
it is deliberately vague but that is a circumstauce 
which makes it no easier to construe the section. 

[P 11 C 1] 

(c) U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934), S. 39 (1) and R. 12 framed under S. 41 — 
Rule is of no assistance in construing section. 

Rule 12 of the Rules framed by the Provincial 
Government under S. 41 says ‘the following documents 
will be deemed to satisfy the requirements of S. 39,’ but 
in construing the sections of a statute no assistance 
can be derived from what the Provincial Government 
may have thought it proper to say should ‘be deemed 
to satisfy’ the requirements of an Act of the Legislature. 
The question is not what the Provincial Government 
by Rule says ‘shall be deemed’ to satisfy the section 
but what, on the proper construction of the section, 
does satisfy it. H ^ 1» ^3 

Brij Mohan Lai Srivastava — for Applicant. 

M. L. Ckaiiirvedi — for Opposite party. 

Order. These are two connected revisions. 

They arise out of different suits — Nos. 1224 and 
15-23 — in the Small Cause Court. 

[2] In Suit Ko. 1224 the present respondent 
Kandhai Lai sued the applicant Ram Ghulam 
for a sum of money part of which he claimed 
W'as a loan and part of which he claimed was 
the price for cloth supplied to the defendant. 
The amount of the alleged loan was Rs. 137 and 
the price of the cloth was Rs. 63. 

[ 3 ] The other suit in the Small Cause Court 
M^as a cross suit in which the defendant Ram 
Ghulam in effect said that Kandhai Lai had 
borrowed a sum of Rs. 150 from him. That suit 
was really a set-off by the defendant against 
the plaintiff’s claim in the other suit. 

[ 4 ] The Small Cause Court Judge tried the 
question and' he came to the conclusion that 
Kandhai Lai bad established bis ease against 
Ram Ghulam, but that Ram Ghulam had failed 
to establish the alleged loan by him to Kandhai 
Lai. Those are questions of fact which I do not 
propose to go into now and, in any ease, they 
are questions upon which I should have seen 
no reason to disturb the finding of the Small 
Cause Court Judge. 

[ 5 ] Now, the principal piece of evidence on 
which the Small Cause Court Judge based him- 
self in finding the debt by Ram Ghulam to 
Kandhai Lai established was the hahi kkata of 
Kandhai Lai himself. "SYe can take it for this 
purpose that the hahi khata was the plaintiff' s 
account book in which he entered the debt due 
on the sale of cloth and also the debt due on 
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the loan to him by the defendant. As evidence 
of the transaction that, no doubt, was quite 
satisfactory; but the question was raised as to 
whether it complied with s. 39, U. P. Agricul- 
turists’ Relief Act. 


[6] Section 39, U. P. Agriculturists’ Relief Act 
says : 

“(1) Ereryloan given after the date on which 
/this Act comes into force shall be evidenced by a 
written document, of which a copy shall be given to 
the debtor." 


[7] The learned Judge rightly pointed out 
that S. 39 (l) did not require the written docu- 
ment to be prepared or signed by anyone in 
particular and that, therefore, any written 
document would suffice to satisfy the conditions 
of s. 39 (1) of the Act. Accordingly, he held 
that the plaintiff’s halii khata was sufficient for 
the purpose and he overruled Ram Ghulam’s 
claim that the provisions of the statute had 
not been complied with. 

[8] The only question which is open in this 
revision is whether the learned Judge was right 
in holding that the conditions of S. 39 (1) had 
been complied with. 

[9] Section 39 (i), U. P. Agriculturists’ 
Relief Act is a piece of extremely vague 
legislation. It may be that it is deliberately 
vague ; but that is a circumstance which makes 
it no easier to construe. It is quite true that 
QO particular form of written document is 
prescribed. It need apparently be signed by no 
one. The only clues we are given as to the 
character of the written document required are 
that first it must “evidence” the loan; and, 
secondly, it must apparently he a document of 
which a copy is capable of being given to the 
debtor. The purpose of the section is, of course, 
obvious; namely that everything i)Os3iblo shall 
be done on the part of the creditor to see that 
his debtor knows exactly the obligation to which 
be is engaged and the terms of it. In other 
words, the section is dosiguod to see that no 
advantage is taken of the agriculturist debtor. 
Those appear to me to be the only clues wliich 
there are to the true construction of the section. 
I derive no assistance whatever from the Rules 
under the Agriculturists’ Relief Act wliich pur- 
port to have been made by the Provincial 
Government under S. 41 of the Act. Rule 1-2 of 
those Rules says that : "... Tito following 
documents icill he deemed to satisfy tlie rc(iuire- 
ments of S. 39 of the Act . . . and inter alia, 
the ledgers of a bank are included in those 
documents. But in construing the sections of a 
statute 1 can derive no assistance whatever from 
what the Provincial Government may have 
thought it proper to say should “be deemed to 
satisfy” the requirements of an Act of the 


Legislature. The Provincial Government, of 
course, has not the slightest right by rule to 
specify that anything shall "he deemed'' to satisfy 
the provisions of a statute, which does not in 
law comply with it. The rule-making power of 
the Provincial Government is strictly prescribed 
by what is consistent with the Act and it does 
not help the Court in any way in construing the 
Act to be referred to something that the Govern- 
ment has taken upon itself to say — with what 
authority I cannot conceive — “shall be deemed”] 
to satisfy the law. The question is not what the: 
Provincial Government by Rule says “shall be 
deemed” to satisfy the Section, but what on the, 
lU'oper construction of the section does satisfy it. 

[10] The question in this case is by no means 
an easy one ; and, I think, is one very largely 
of first impre=;sion. I appreciate fully that the 
Legislature has not intended to prescribo any 
particular form of document or even to proscribe 
that it should be signed. But, at the same time, 
it does seem to me to be implicit in the section 
that the document should be somelliing that has 
been brought into existence — not casually and 
for another purpose altogether — but for the 
purpose of constituting evidence of the transac- 
tion as between the debtor and the creditor. 
Now, in the case of a halii hkata or any other 
private ledger or account book that the creditor 
may keep, he, no doubt, goes home and makes, 
or directs his clerk to make, nn appropriate 
entry in it for the i>uipose of keeping for himselt: 
a record of his own transactions. We do not 
liiiow when that entry is made. It may he made 
at the time or several days or weeks later. It 
might contain a reference to the terms of the 
loans, such as interest and so forth; hut it pro- 
bably would do nothing more than to contain 
a figure in the debit column of the debtor's 
account. I have some difficulty in thinking that 
an entry by a creditor entirely for his own 
domestic purposes, in his own private accounts 
— accounts of which he would not dream of 
sending a copy to liis debtor — can really to 
regarded as a written docunioiit which “evi- 
dence’’ the loan within the meaning of S. 39 
(l) of the Act. I think that S. 39 contem- 
plates some document that is brought into 
existenco for the purpose of constituting as 
hetweea the debtor and the creditor the evi- 
dence of the transaction and of it.s terms, of 
which the debtor can be given a coitv so tiiat i,o 
}nay have a record of the full terms of tlie 
habiUty to which lie has engaged himself. 1 do 
not thiiilv that it contem)>latc 3 an enii’y in the 
creditor s domestic books for some other pur-1 
pose altogether. 

[11] As I have said, this is really a matter of 

first impression and it may well be that others 
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might take a different view from this. That, 
however, is the opinion I hold of the proper 
construction of Section 89 (l). In those circum- 
stances I do not think that the learned Small 
Cause Court Judge was altogether right in this 
respect. In this view of the matter, the suit 
would fail to the extent that the claim repre- 
sented money borrowed. I think, therefore, that 
this revision must be partially allowed and that 
the result of the suit should be that there will 
be a decree in favour of the plaintiff, Khandhai 
Lai, for Rs. 63-12-3, less that proportion of Es. 43 
which ES. 63-12-3 bears to Rs. 137, together with 
interest on such nett sum at the rate of six per 
cent, per annum from the date of the loan until 
the date of payment. Someone else must do 
that calculation. As regards the other revision, 
I shall not interfere in any way. As to the costs, 
the applicant will be entitled to the costs of the 
Revision No. 423 which I have allowed, but will 
have to pay the costs of Revision No. 424 which 
I dismiss. Those will cancel out. In other words 
the simplest order as to costs will be that there 
shall be no costs in respect of the two revisions. 

G.B./d.h. Bev.No. 423 partially allowed. 

Itev. No. 424 dismissed. 


[Case No. 8.] 

A. I. R. (34) 1947 Allahabad 12 

Yorke J. 

Bala Prasad and another — Applicants v. 
Emperor. 

Criminal Ref. No. 1460 of 1945, Decided on 4-4-1946, 
made by Sessions Judge, Jbansi, D/- 23-10-1945. 

Defence of India Rules (1939), R. 119 — Publi- 
cation of Cotton Cloth and Yarn Control Order 
1943, in Government of India Gazette constitutes 
publication within Rule 119 : (’46) 33 A. I. R. 1946 
All. 223, Dissented from. 

The publication of the Cotton Cloth and Yarn Control 
Order in the Government of India Gazette constitutes 
such a publication as is required by R. 119 and the persons 
affected by the order are to be deemed to have been 
duly informed of the order : (’46) 33 A. I. R. 1946 All. 
223, Dissented from-, (’46) 33A.I.K. 1946 Pat.l(F.B.), 
Del. 071. [P 12 C 2 ; P 13 C 1] 

Assist Govt. Advocate — for the Crown. 

Order. — This is a -i-eference made by the 
Sessions Judge of Jhansi for setting aside a 
conviction of two persons for an offence under 
R, 81 (4), Defence of India Rules by reason of 
the contravention by the applicants of the provi- 
sions of cl. 14, Central Government’s Cotton 
Cloth and Yarn Control Order of 1943. The 
learned Sessions Judge has recommended the 
setting aside of that order on two grounds : 
Firstly that there was no publication of the 
Control Order within the meaning of E. 119, 
Defence of India Rules, and secondly that the 
plea of guilty which was accepted by the learned 


Magistrate was not really a plea of guilty. So 
far as the second point is concerned, it does not 
seem to me that there is any force in it at all. 
The applicants knew what the charge against 
them was and they tried to plead guilty. The 
trial was a summary trial and the plea was duly 
recorded and there is no justification for going 
behind that plea. 

[2] The only ground for going behind the 
plea of guilty might be the first ground relied 
upon by the learned Sessions Judge, namely, 
the ground that the publication of the Cotton 
Cloth and Yarn Control Order in the Govern- 
ment of India Gazette did not constitute such a 
publication as is required by R. 119, Defence of 
India Rules. The learned Magistrate has not 
referred to any cases, but he says that there 
may be presumed to have been a publication in 
the Gazette, but that does not satisfy the provi- 
sions of the section. He might possibly have 
referred to three cases of this Court, two of 
them decided by Mulla, J, and one by Wali- 
ullah, J. but the two cases decided by Mulla, J. 
were both of them in reference to orders made 
by District Magistrates and not to orders made 
by the Government of India published in the 
Official Gazette. On the other hand, in [Akhar 
V. Emperor] 1915 A. L. J. 499,^ WaliuUah J. has 
held that although there was a publication in 
the Official Gazette, the mere publication in the 
Official Gazette cannot be held to comply with 
the provisions of r. 119. The presuipption, there- 
fore, that the persons concerned must be deemed 
to have been duly informed of the order (in that 
case the U. P. Cattle, Sheep and Goat (Slaughter) 
Control Order, 1943) does not arise and there- 
fore the accused could not be convicted for any 
contravention of the Control Order. This question 
of the effect of publication of such an order, 
specifically in the particular case, Cotton Cloth 
and Yarn Control Order, 1943, was considered 
by the Patna High Court in [Mahadeo Prasad 
Jayaswal v. Emperor] A. i. R. 1946 pat. i,^ 
where it was held Ijy the Full Bench that the 
Cotton Cloth and Yarn Control Order, 1943, 
which was published in the Government of 
India Gazette was duly published according ta 
law, so as to affect the persons concerned with 
notice of the order. In the first head-note the 
matter is shortly stated thus: [A. I. r. 1946 Pat. 1] 

“It is a well known practice of the Central and 
Provincial Governments to publish their Acts and 
Notidcations in their Official Gazettes. Therefore when 
an order passed by the Central or the Provincial Govern- 
ment is published by it in the Official Gazette it may 
be presumed that the Government while publishing the 


\ 




1. (’46) 33 A. I. R. 1946 All. 223 (226) : 1945 A. L. J. 
499 : 224 I. C. 76. 

2. (’46) 33 A. 1. R. 1946 Pat. 1 (9) : 24 Pat. 781 : 223 
I. C. 268 (F. B.). 
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order was aware of the provisions of B. 119 (1) and the 
publication was made in compliance with all its provi* 
sions including the provision as to the determination 
of the most suitable form of publication.'* 


> 


[3] It, of course, follows from this that the 
persons affected by the order are to be deemed 
to have been duly informed of the order. With 
great respect that is in accord with my own view, 
and on the strength of this decision, I think that 
I am justified in dift'ering from the view taken by 
my brother Walinllah, J. in 1915 A. L. J. 499^ 
referred to above. I accordingly reject this 
reference. 


V.R./D.H. 


Beference rejected. 


Magistrate. Evidence * pnder s. 202 , Criminal 
P. C. was recorded on 4th December 1945, and 
summonses were issued returnable on 17th 
December 1945. The case was taken up on the 
latter date, but, although the summonses bad not 
returned after due service, Bhajan Lal and 
Neksa Ram, according to the aflidavit of the 
former, were present in Court. They were directed 
to appear on 2nd January 1946. The order passed 
on this date is in these terms : 

“Case taken up. The complainaut present. The 
accused absent : 

Ordered, Let non-bailable warrants issue for the ac- 
cused for their appearance on 2nd January 1946. . . . ” 


[ Case No» 9. ] 
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Sinha J. 

Bhajan Lal — Applicant v. Emperor, 

Cri. Misc. No. 239 of 1946, Decided on 6-5-1946. 

Criminal P. C. (1898), S. 526 (1) (a) — Friendship 
between Magistrate and lawyer^lnference against 
Magistrate’s integrity is not justified — Whether 
apprehension is reasonable or not is matter of per- 
sonal equation — Reluctance of Magistrate to 
give effect to S. 205 — This may raise reasonable 
apprehension. 

In a big town it is not surprising if a particular 
official, especially an Honorary Magistrate who belongs 
to the town, is a friend of a particular member of the 
Bar engaged in a case before him but that cannot, by 
' any means, justify an inference against the integrity of 
^ the Magistrate or of the lawyer concerned. But there 
may still be a reasonable apprehension in the minds of 
the party that he shall not have justice at the bands 
of the Magistrate. In order to arrive at a conclusion, 
whether an apprehension is reasonable or unreasonable, 
it is not possible to weigh the thing in golden scales 
inasmuch as it is so much a question of personal 
equation. [P 14 C 1] 

The reluctance of the Magistrate to give full eSect to 
the salutary principle enshrined In S. 205 of the Code 
may raise a reasonable apprehension in the mind of the 
accused that they will not have a fair deal : 2J 1,0. 489 
(Cal.) and (’27) 14 A.I.R. 1927 All. 149, Ref. [P 14 C 1] 

It is a matter of public policy that justice should not 
merely be done but should appear to be done: (’45) 32 
A. I. R. 1945 P. C. 38, Foil. [P 14 0 1] 

Cr p c 

(’46) Chitaley, S. 526, N. 5, Pts. 5 to 7 and 73. 

P. C. Ckaturvedi — for Applicant. 

Advocate — for the Crown. 

Order. — This is an application for transfer 
of a criminal case. On a complaint made by one 
Jiwan Lal, a case under s. 323, Penal Code, was 
\ started against Bhajan Lal, his uncle, Neksa 
Ram, his mother, Mst. liar Piari and his aunt, 
also named Har Piari. The charge against them 
was that, while the two ladies held him by 
force, the two male accused beat him. The com- 
plaint was moved before the Sub-Divisional 
Magistrate of Atrauli and the case was trans- 
ferred, thereafter, to the Court of Khan Bahadur 
Sheikh Llohammad Yunnus, an Honorary 


i2] On 22nd January 1946, an application 
was presented on behalf of the two ladies for 
their exemption under s. 205, Criminal P. C. On 
that date, the aflidavit continues, Bhajan Lal 
and Neksa Ram were present, although the 
warrants remained unserved and an application 
was again made on behalf of the ladies for their 
exemption from personal attendance in Court. 
On this date this application was rejected by the 
learned Magistrate and 14th January was the 
next date fixed. A prayer under s. 205 was 
renewed on that day and was granted by the 
learned Magistrate, on icth January lOiG. 
Curiously enough, Bhajan Lal proceeds to say, 
on 5th February 1940, non-bailable warrants 
were again issued against the two ladies, although 
there was in existence an order of ICth January 
1946, by which the prayer had been granted. 
These are, in brief, the allegations in support of 
the application for transfer and the real reason 
which has been assigned is that two lawyers, 
Mr. Abdul Ghaft’ar Khan and Mr. Mohammad 
Miiqim Ansari, were engaged on behalf of the 
complainaut on 2nd January lOlC, and it was 
due to their influence that the Magistrate passed 
the order adverse to the accused. The learned 
Magistrate has submitted a long and careful 
explanation. He has naturally denied the charge 
that the two lawyers were his favourites and 
were responsible for the order passed either on 
that date or on subsequent dates. He has defi- 
nitely said in his explanation that the accused 
were not present on I7th December 1945, and he has 
also made it clear that the non-bailable warrants 
for the arrest of the ladies were actually not 
issued and, although an order to that effect was 
imssed, it was necessary because they had con- 
sistently flouted the Court. 

[3] I have carefully considered the allega- 
tions in the aflidavit and also the explanation. 
I am satisfied that the accused have not made 
out any case against the integrity and fair- 
mindedness of the learned Magistrate concerned. 
It may be that the two lawyers engaged by the 
complainant on 2nd January were friends of the 
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learned Magisferate; in a big town like Aligarh 
it is not surprising if a particular official, espe- 
cially an Honorary Magistrate who belongs to 
the town is a friend of a particular member of 
the Bar but that cannot, by any means, justify 
an inference against the integrity of the Magis- 
trate or of the lawyers concerned. I also do not 
believe that the Magistrate was even guilty of 
excess of zeal, let alone an act of indiscretion 
in the orders which he passed. But on a consi- 
deration of all the facts, I have come to the 
conclusion that there may be a reasonable appre- 
hension in the minds of the accused that they 
shall not have justice at his hands. In order to 
arrive at a conclusion, whether an apprehension 
is reasonable or unreasonable, it is not pos- 
sible to weigh the thing in golden scales inas- 
much as it is so much a question of personal 
equation. What may raise an able apprehen- 
sion in the mind of one may leave the other 
unaffected. In this imrticular case, I do not 
find anything in the explanation of the learned 
Magistrate why he did not give effect to 
the salutary p)rinciple enshrined in S. 205, 
Criminal P. C. The accused are Vaishyas and 
the presumption is that the ladies are purdana- 
shin. The learned Magistrate has, at one place, 
said that they, on one occasion, went to the 
Court. The importance of giving effect to the 
rule of law contained in s. 205, Criminal P. C. 
has been emphasised in [Raj Rajeshwari Debi 
v. Emperor] 17 OWN 1248^ and [Mt. Tirbeni v. 
Mt. Bhagwati] A. i. R. 1927 All 149.^ The reluc- 
tance of the learned Magistrate to give full 
effect to this principle might have raised a 
reasonable apprehension in the minds of the 
accused that they will not have a fair deal. I 
am not oblivious to the fact that S. 205 leaves 
the discretion with the learned Magistrate. I am 
not calling in question the propriety of his 
order; I am only deciding the question whether 
his attitude is not responsible for generating a 
feeling of genuine apprehension in the mind of 
the accused. In a recent case, [Vassiliades v. 
Vassiliades] 1945 A. L. J. 34^ their Lordships of 
the Judicial Committee have emphasised the 
equally salutary principle that justice should 
not merely be done but appear to be done. Say 
their Lordships ; [A. i. R. 1945 P. C. 38 (40)1 
“ It is a matter of public policy that justice 
should not merely be done but should appear to be 

done." 

[ 4 ] It may be that the accused might have 
by their own indiscretion or obstinacy courted 
the trouble, but even this aspect of the matter 

1. (’13) 23 I. C. 489 (491) : 17 0. W. N. 1248. 

2. (’27) 14 A. I. R. 1927 All. 149 (150) : 99 I. C. 126. 

3. (’45) 32 A. I. R. 1945 P. C. 38 (40) : 221 I. C. 

603 : 1945 A. L. J. 34 (P. C ). 


has been considered and dwelt upon by their 
Lordships. Say they at the same page : [A. I. R. 
1945 P. C. 38 (40)] 

Judges, however, are only human, and their 
patience is sometimes sorely tried by Counsel and liti- 
gants. It is always to be regretted if their patience even 
appears to give way.” 

[5] On a consideration of all the facts, I have 
come to the conclusion that the case should 
be transferred from the Court of Khan Bahadur 
Sheikh Mohammad Yunnus to some other 
Magistrate and I order accordingly. The learned 
District Magistrate shall transfer the case to 
the file of some other Magistrate. 

v.r,/i>-H. Order accordingly. 


[Case No. 10.] 

A. I. R. (34) 1947 Allahabad 14 

Malik J. 

Firm Sagarmal Har Saran Das — Defen- 
dants-Appellants v. L, Bishambar Sahai-^ 
Plaintiff — Opposite party. 

Civil Revn. Case No. 221 of 1945, Decided on 1-3- 
1946, from decree of Judge, Sm. C. C., Meerut, Dj 17-1- 
1945. 

Contract Act (1872), S. 30— A entering into 
wagering contract with Pucca Arhatia — A from 
time to time depositing with Pucca Arhatia cover 
or margin money — Transaction resulting in loss — 
A cannot recover amount of cover money from 
Pucca Arhatia. 

The position of a pucca Arhatia or a del cradere 
agent is the same as that of a principal. [P 15 0 1] 

One A entered into certain wagering contracts with 
B, a Pucca Arhatia who was to buy and sell grain on 
A*s account, the delivery of the grain not being con- 
templated. A from time to time deposited some 
money with B as “sai” or cover or margin. The tran- 
sactions, however, resulted in a loss and B filed a suit 
for recovery of the loss. It was held in that case that 
the transactions being of a wagering nature, B was 
not entitled* to get a decree, and the suit failed. Sub- 
sequently A filed a suit for recovery of the cover money 
deposited by him: 

B’eld that the contract being wagering contract was 
void ab initio and was governed by S. 30 of the Con- 
tract Act. A was not entitled to recover the cover money 
deposited by him with B. Section 65, Contract Act 
could not help A as it only refers to an agreement 
which is discovered to be void or which becomes void: 
(’27) 14 A. I. E. 1927 All. 238; 25 All. 639; (T8) 

5 A. I. R. 1918 Mad. 163 and (’25) 12 A. I. R. 1925 
Mad. 281, Bisimg.; (’20) 7 A. I. R. 1920 All. 167 and 
(’44) 31 A. I. R. 1944 All. 196, Bel. on. [P 15 C 2] 

ffeld also that S. 70, Contract Act had no bearing on 
the facts of the ease. S. 70 only relates to an obligation 
to pay for goods which were given to another without 
any intention that he should not pay for the same. 
There was in the case no question of B enjoying the • 
benefits of a non-gratuitous act. [P 15 C 2 ; P 16 C 1] 

B. B. Jaini — for Appellants. 

Z). Sanyal — for Opposite Party. 

Order. — This revision has been filed under 
S. 25, Small Cause Courts Act. The plain- 
tiff, Bishambar Sahai, lives in Meerut, while 
the defendant firm Sagar Mai Har Seran Das 
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carrila on the work of a Pucca Arbatia at 
Hatras. The plaintiff entered into certain 
wagering contracts with the defendant who was 
to buy and sell grain on plaintiff’s account, the 
delivery of the grain not being contemplated. 
The plaintiff from time to time deposited some 
money with the defendant as '*sai” or cover or 
^ margin. The transactions, however, resulted in 
a loss and the defendant filed a suit for recovery 
of the loss. It was held in that case that the 
transactions being of a wagering nature, the 
defendant was not entitled to get a decree, and 
the suit failed. The plaintiff has now filed this 
suit for recovery of the cover money deposited 
by him. The suit was decreed by the Court 
below and the defendant has filed this re- 
vision. 

[ 2 ] The argument on behalf of the defendant 
is that it was admitted that the defendants were 
Pucca Arbatias and it was held in the previous 
litigation that the transactions between the 
plaintiff and the defendant were as principal 
and principal. He has urged that if the defen. 
dant is not entitled to recover his losses, the 
plaintiff should also not be entitled to re- 
cover the money deposited by him. The lower 
Court has relied on a Division Bench Ruling of 
this Court in [Hardeo Das Nanak Chand v. 
Ram Prasad Shyam Sundar Lai] 25 A. L. j. 

■^223.' Learned counsel for the plaintiff has 
drawn my attention to another Division Bench 
Ruling of this Court in [Bhola Nath v. Mool 
Chand] 25 ALL. 639.^ In both these cases, 
however, the principal had brought a suit for 
recovery of the money which was in the bands 
of his agent. The law is now well settled that, 
even if a contract is of a wagering nature, if the 
defendant has incurred loss on behalf of his 
principal, the principal is liable to make good 
that loss. The defendant cannot be made to 
suffer loss on behalf of bis principal merely on the 
ground that the contract between the principal 
and the third party was of a wagering nature. 
Similarly, an agent cannot keep to himself the 
money which has come into his hands to the 
credit of his principal merely on the ground 
that the contract between the principal and the 
third party was of a wagering nature. The agent 
can neither make a gain nor be made to suffer 
a loss. The position of a Pucca Arhatia or a 
i cradere agent is the same as that of a prin- 
cipal and it has been held inter partes in the 
previous case that the defendant must be deemed 
to be a principal and is, therefore, not entitled 
to get a decree for the loss suffered in the wager- 
ing transactions. The cases relied on by learn- 

(’27) 14 A. I. R, 1927 All. 238 : 49 All. 438 : 100 
^ I. C. 774 : 25 A. L. J. 223. 

2. (’03) 25 All. 639 (641). 


ed counsel for the plaintiff are, therefore, clearly 
distinguishable. 

[3] Learned Counsel for the respondent has 
relied on two single Judge decisions of this Court 
in [Chhanga Mai v. Sheo Prasad] 42 all. 449 '^ 
and in [Ram Gopal v. Govind Das] A. i. R. 1944- 
all. 196* If I may say so with great respect, 
I entirely agree with these decisions and hold 
that the amount was not recoverable. A wager- 
ing contract is void ab initio and is governed 
by s. 30, Contract Act. The relevant portion of 
that section reads as follows : 

"Agreements by way of wager arc void; and no suit 
shall be brought for recovering anything alleged to be 
won on any wager, or entrusted to any person to abide 
the result of any game or other uncertain event on 
which any wager is made ..." 

[4] Section 65 of the Act cannot help the 
plaintiff as that only refers to an agreement 
which is discovered to be void^or which becomes 
void. 

[5] Learned counsel for the plaintiff has urged 
that when he paid these sums to the defendant 
the defendant became a trustee for the amount 
and was, therefore, liable to repay the same. 
He has relied in support of his proposition on 
two cases of the Jladras High Court in [Venkafca- 
raju V. Eamanujam] 34 M, L. J. 56i® and in 
[Nagappa Pillai v. Arunachalam Chetty] 47 
M. L. J. STO.'^ The facts of those cases were 
entirely different. In the latter case the Bench 
held that the contract was separable into two 
halves and the portion enforced by the Court 
had nothing to do with the part that was of a 
wagering nature. In the first case the Court held 
that the plaintiff before he could come to a Court 
for an equitable relief must come with clean 
hands. It could be hardly argued in the present 
case that the plaintiff’s hands were clean. The 
defendant had on plaintiff’s request entered into 
various transactions on plaintiff's behalf which 
had caused him loss which the plaintiff is 
not willing to pay and further wants him to 
refund the cover money which be had deposited 
with the defendant. Under the language of s. 30 
of the Act itself the amount would not be 
recoverable. 

[6] Learned counsel for the plaintiff has nextj 
relied on s. 70, Contract Act. I do not see what 
hearing that section has to the facts of this case. 
Section 70 only relates to an obligation to pay 
for goods which were given to another without 
any intention that he s hould not pay for the 

3. (’20) 7 A. I. R. 1920 All. 167 : 42 All. 449 : 5-3 
I. C. 965. 

4. (’44) 31 A. I. R. 1944 All. 196 (197): I. L. R. (1944) 
All. 397 ; 219 I. C. 381. 

5. (’18) 5 A.I.R. 1918 Mad. 163 (164) : 44 I. C. 319 : 

34 L* J, o61* 

6. (’25) 12 A.I.R. 1925 Mad. 281 (282) ; 85 I.C. 1016 : 

47 M. L. J. 876. 
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same. There is no question of the defendant 
enjoying the benefits of a non-gratuitous act. To 
my mind, the suit was wrongly decreed by the 
Court below. I allow this revision, set aside the 
decree of the lower Court and dismiss the plain- 
tiff’s suit with costs in both the Courts. 

D.S./d.h. Hevision alloiued. 


[Case No. 11.] 

A. I. R. (34) 1947 Allahabad 16 

SiNHA J. 

Mt. Sofia Begam — Appellant v. Syed 
Zaheer Hasan Bizvi — Bespondent. 

Second Appeal No. 977 of 1945, Decided on 22-1-1946, 
fi'om order of Dist. Judge, Allahabad, D/- 9-1-1945. 

(a) Civil P. C. (1908), S. 100— Suit for restitution 
of conjugal rights — Legal cruelty is mixed question 
of fact and law — High Court can go into evidence 
and draw its own conclusions. 

In a suit for restitution of conjugal rights the ques- 
tion whether the evidence on record establishes legal 
cruelty on the part of the husband being a mixed 
question of law and fact, it is open to the High Court 
in second appeal to go into the evidence and arrive at a 
conclusion of its own:. (’27) 14 A. I. B. 1927 P, C. 102; 
(’28) 15 A. I. R. 1928 All. 39 and (’28) 15 A. I. E. 1928 
All. 381, Eef. [P 17 C 1] 

Civil P. C. — 

(’44) Chitaley, S. 100, N. 28, Pt. 12. 

(b) Muhammadan Law — Restitution of conjugal 
rights, suit for — Habitual cruelty on part of 
husband is valid defence — Act (8 [VIll] of 1939) has 
made distinct endeavour to ameliorate lot of women 
and Courts must appreciate evidence and apply law 
in consonance with spirit of Legislature — Dissolu- 
tion of Muslim Marriages Act (8 [VIII] of 1939). 

The rights of a Muhammadan wife have been greatly 
enlarged by the Dissolution of Muslim Marriages Act, 
1939 (8 [VIII] of 1939) by which the Legislature has 
made a distinct endeavour to ameliorate the lot of the 
wife and in a suit for restitution of conjugal rights the 
Courts must appreciate the evidence and apply the law 
in consonance with the spirit of the Legislature. 

[P 18 C 1] 

In a suit for restitution of conjugal rights by a 
Muhammadan husband, the wife pleaded legal cruelty 
on the part of the husband. A letter written by the 
w'ife to her father was adduced in evidence to establish 
the plea. The letter ran as follows : 

“Today he — the husband — beat me very much. I 
could not stand this beating. It is better that 1 should 
consider myself a widow. I would rather live without 
such a husband. Please come at once and take me from 
here or I should come with somebody or step out of the 
house all by myself. You please come and take me. I 
want a judicial separation. As I am writing this letter 
I am weeping and shedding tears.’’ 

Held that the letter did not show an isolated beating 
but evidenced habitual beating on the part of the 
husband. The letter was therefore sufficient to establish 
legal cruelty on the part of the husband so as to dis- 
entitle him to any relief. [P 17 C 2; P 18 C 1] 

il/. A. Kazmi — for Appellant. 

B. S. Darhari and Jhsanul Haq — for Respondent. 

Judgment. — This is an appeal by a defen- 
dant against a suit for restitution of 


A. I. R. 

conjugal rights was dismissed by the learned 
Munsif, but decreed by the learned Civil Judge. 

[ 2 ] The parties are Mohammedans and were 
married so far back as the j^ear 1933. It appears ~ 
that, after the marriage, they got a number of 
children and, although it is difficult to say w’hat 
precisely their relations were from the very 
inception, the present suit w'as instituted only iik. 
1941. It appears that, sometime in that yeaiv^ 
the defendant 1, the wife, went to live with her 
father, Ehan Bahadur Sana Ullah, one of the 
defendants in this action, at Dehra Dun. She re- 
fused to come back to Allahabad, with the result 
that the present suit was instituted. The plain- 
tiff’s case W'as that he was a good husband and 
the wife, left to herself, would come back to 
him, but for the sinister influence exercised by 
her parents. 

[3] The defence, in the main, was that, from 
the very beginning, the relations between the 
parties left a great deal to be desired, if they 
were not positively unhappy. After some time 
the husband became more and more aggressive 
and, later on, more and more cruel till, on a 
certain day in January 19 il, he administered 
her a severe beating, which endangered her life 
and, at all events, raised a reasonable apprehen- 
sion in her mind that she would not find a safe 
home under the roof of her husband. Another 
plea was raised, namely, that the prompt por- 
tion of the dower had not been paid and this 
disentitled the husband from making the present 
claim. 

[4] The learned Munsif in a judgment, mar- 
ked by care and ability, dismissed the suit. On 
the legal question whether the non-payment of 
the dower debt disentitled the plaintiff from 
bringing the suit, he held in the plaintiff’s 
favour. He went into the evidence and came to 
the conclusion that the marriage had never been 
happy and that, as^ time wore on, the treatment 
of the husband deteriorated, with the result that 
it became so bad that it amounted to legal cruelty 
within the meaning of the law. 

[5] The husband went in appeal. The learned 
Civil Judge, in a judgment which does not indi- 
cate a correct appreciation of the facts or law, 
has reversed the finding of the learned Magis- 
trate (Sic, munsif). Most of the judgment is 
devoted to considerations which are absolutely 
irrelevant to the case. It may he that the treat- ^ 
ment of the plaintiff’s father-in-law towards 
him was not what it should have been. I am 
prepared to go a step further and assume that 

it was positively bad. But the relations between 
the plaintiff and his father-in-law could not 
legally affect the fate of the suit. The plaintiff 
was to stand or fall by his own treatment to his 
wife and not by the treatment of his father-in- 
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law to himself. The parties produced a number 
of documents. On a consideration of all the 
documents and the oral evidence, the learned 
Hunsif came, as I have already indicated, to a 
conclusion in favour of the wife. On a considera- 
tion of the same evidence — a number of docu- 
ments the learned' Civil Judge held otherwise. 

} ( 6 ) Sitting in second appeal it is open to me 

'to go into the evidence and arrive at a conclu- 
!sion of my own ; vide [Dhanna Mai v. Moti 
Sagarl 26 A. L. J. 959^ as interpreted in [Mt. 
Beti V. Sikhdar Singh] 25 A. L. J. 1014.“ at 
l)age 1017, and [Gopi Lai v. Abdul Hamid] 26 
A. L. J. 887,® at p. 893. But I am relieved of the 
necessity of doing so, inasmuch as I find one 
document noticed by the learned CivilJudge him- 
self, which completely gives away the plaintiff's 
case; indeed, it entirely puts him out of Court. It 
is a letter addressed by the wife to her father. It 
is not dated, but the date can be gathered from 
the envelope enclosing it. 

t 7 ] Before I address myself to this letter. I 
might clear the ground by noticing the objection 
of the learned counsel for the respondent. *It is 
argued that this letter was not put to the plain- 
tiff, when he was in the witness-box. It is also 
argued that the fact that it bears no date de- 
tracts from its value, if it does not entirely des- 
troy its effect. That it is undated is not 
^ surprising. The wife was living — if her state- 
ment is to be accepted — with an unkind husband, 
who was anxious — if she is further going to he 
believed— that there should he no correspon- 
dence between her father and herself. She must, 
therefore, have stolen a few moments with great 
difficulty to scribble a few lines. And if she did 
not have enough time to sign that letter or to 
go through the other ordinary formalities, it will 
not affect the evidentiary value of such a docu- 
ment. One has only to visualise the scene in an 
Indian family, where a wife has to live in such 
conditions. It is not surprising that the letter is 
unsigned. But what is surprising is that she 
could have found some time to w'rite such a letter 
in such adverse circumstances. 

[ 8 ] As regards the objection that it was not 
pub to the plaintiff in the witness-box, it is 
singularly devoid of merit. It was produced in 
evidence on the date of the issues, after which 
I the plaintiff offered to go into the witness-box. 
It lay upon him to place before the Court his 
explanation. He did not take any such step and 
must, therefore, take the cons equences. 

1. (’27) 14 A. I. R. 1927 P. C. 102 (104): 8 Lah. 573 : 
54 I. A. 178 : lOi I. C. 355 : 25 A. L. J. 959 (P. C.) 

2. (’28) 15 A. I. B. 1928 All. 39 (41): 50 All. 180: 103 
I. C. 721: 25 A. L. J. 1014. 

3. (’28) 15 A. I. R. 1928 All. 381 (385): IIG I. C. 91: 
26 A. L. J. 887. 
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[9] If this letter can be taken as evidence — 
as I think and I am clear that it must be — it is 
a document which, as I have already said, puts 
the plaintiff completely out of Court. Into the 
antecedent history it is not necessary to enter 
after this letter. I think that its importance 

demands that it should be quoted in extenso. 

A j unhonne mujhe bahut mara. Jilttjhse 
unki 7 nar nahi>t khai gai. Is se bahtar yeh hi hai 
ki men samjhun ki men rand liun. Aese shanhar se 
meji bae ai. Ap akar mujh ko fauran le jaiye ya, 
men khud kisi ke sath ya akeli ghar se nikalkar chali 
aungi. Ap viujhko akar le jaiye. Men khula ke 
da^'khast dekar inse alahdgi karna chahti hun. Yeh 
khat men roti jati hun aur likhti jati hun." 

ClO} Its English rendering is in these words : 

"Today he — the husband — beat me very much. 

I could not stand this beating. It is better that I should 
consider myself a widow. I would rather live without 
such a husband. Please come at once and take me from 
here or I should come with somebody or step out of 
the house all by myself. You please come and take 
me. I want a judicial separation. As I am writing this 
letter I am weeping and shedding tears.*' 

[11] This letter does not show merely an. 
isolated beating, but it evidences habitual beat- 
ing, which culminated in the fateful beating of 
that particular day. If there had been no other 
evidence on the record it was quite enough to 
dismiss the suit for restitution of conjugal rights 
and I am surprised that any experienced 
judicial officer should have dismissed this piece 
of evidence in the manner in which the learned 
Civil Judge has done, I had better quote his 
own words : 

" The quarrel which appears to have caused 
this whole trouble was an incident reported by Mt. 
Sophia Begum in Es. P-2 in which she says that her 
husband beat her and wrote to her father to come and 
take her away. There is no evidence whether a fevr 
slaps were given to Mt. Sophia Begum or some stick 
was used, but no injury is reported in this letter by 
Mt. Sophia Begum. So I conclude that she was given 
a few slaps. I do not know what was the circumstance 
that resulted in this quarrel, but a solitary instance 
cannot amount to a legal cruelty as understood under 
Muslim law to justify the refusal of the restitution of 
the conjugal rights. In every house-bold some quarrels 
arise and when one party is impulsive, such things do 
occur but soon they are forgotten and the pair continues 
to live on as happily as -before. Family life is not a bed 
of roses, it is full of difficulties and those difficulties 
give rise to quarrels but this does not mean that as soon 
as any quarrel develops, whatever its nature, the 
parties should separate.’’ 

[12] I can only say that the above makes 
amazing reading. It is true that the tendency 
of the law is to set up a home and not to break 
it. But the conception of a home is peace and 
harmony and not where one party dominates 
and illtreats the other. To my mind, all the 
premises of the learned Civil Judge are wrong. 
In the first place, as I have said, this letter 
evidences a habitual cruelty. It is not a few 
slaps administered gently by a loving husband 
to a beloved wife, which would have made the 
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T\*ife write it. It says : “It is better that I should 
consider myself a widow. I would rather live 
without such a husband,*’ It is only when a 
wife is driven to desparation that she raises 
such a cry. The letter also shows that, as she 
writes this, she is shedding tears. How the learn- 
ed Civil Judge should have placed such an 
interpretation upon it I cannot follow. The 
language of the letter being clear and explicit, 
it fell upon the plaintiff to explain whether what 
he administered was a few slaps or heartless 
beating. He has not offered any explanation 
and I must take it, on its plain reading, that he 
was guilty of gross cruelty. The interpretation 
which I have placed upon this letter will deprive 
the plaintiff of all relief on the basis of any 
civilised system of law and it cannot be denied 
that the Muslim law is no exception. I, how- 
ever, propose, having regard to the earnestness 
of Mr. Darbari, the learned counsel for the res- 
pondent, to notice a few of the authorities on 
which he has taken his stand. 

[13] He has relied upon the Holy Quran by 
Maulvi Muhammad Ali (Edn. 2 ) p. 211. The re- 
levant passage is : 

"Men are the maiotainers of women, because 
Allah has made some of them to excel others and be- 
cause they spend out of their property ; the good 
women are therefore obedient, guarding the unseen as 
Allah has guarded ; and (as to) those on whose part 
you fear desertion, admonish them, and leave them 
alone in the sleeping places and beat them ; then if 
they obey you, do not seek a way against them ; surely 
Allah is High, Great." 

[14] It will be observed that it speaks of fear 
of “desertion.” It is not a case of desertion or 
apprehended desertion. The passage, therefore, 
has no bearing. 

[15] He next relies upon [Asmati Bibi v. Sai- 
muddi Pathan] A. I. R. 1925 Cal. 533,* at p. 536. 
The whole of the evidence on the question of 
legal cruelty in that case amounted to ‘simple 
chastisement once or twice.” 

[16] The state of affairs disclosed by this letter 
does not amount to “simple chastisement once 
or twice,” but it evidences something much more 
violent and serious to the wife. This authority 
too is hardly in favour of the plaintiff. 

[17] There is yet another aspect of the mat- 
ter which must be considered. The rights of a 
Mohammedan wife have been greatly enlarged by 
the recent enactment, the Dissolution of Muslim 
Marriages Act, 1939 (8 [Vlll] of 1939). By this 
Act, the Legislature has made a distinct endea- 
vour to ameliorate the lot of the wife and we 
must appreciate the evidence and apply the law 
in consonance with the spirit of the Legislature. 

[18] I, therefore, think that the view taken 
by the learned Civil Judge was wrong. I, there- 

4 . (*25) 12 A. I. R. 1925 Cal. 533 (536) : 79 I. C. 991. 


fore, allow the appeal, set aside the decree of 
the lower appellate Court and restore that of the 
Court of first instance with costs, in all Courts. 
Leave to appeal under the Letters Patent is 
refused. 

K.S. Appeal allowed, 

[Case No, 12.] 
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FULL BENCH 

Verma, Bratjnd and Pathak JJ. 

The Benares Bank Ltd.t Benares — Objector 
Appellants v. Bhagwan Das and others — 
Applicants and Batanlal and another (Oredu 
tors) Opposite party — Respondents, 

First Appeal No. 34 of 1943, Decided on 8-5-1946, 
from decision of Special Judge, 1st Grade, Benares^ 

D/- 25-9-1942. 

(a) U. P. Encumbered Estates Act (25 [XXV] 
of 1934), S. 11 (2) Claim under S. 11 (2) by third 
party to property of landlord — Appeal by unsuc* 
cessful claimant — All creditors whether contesting 
proceedings in lower Court or not are necessary 
parties. 

In an appeal by a third party claimant against the 
dismissal of his claim under S. 11 (2) to the property of 
the landlord all creditors of ; the landlord whether they 
contested the proceedings in the lower Court or not are 
necessary parties and the appeal is incompetent if all oi 
them are not made parties to it : (’41) 28 A. 1. R. 1941 
Oudh 580; (’42) 29 A. I. R. 1942 Oudh 16 and (’42) 29 
A.I.R. 1942 Oudh 339, Bel. on, [P 22 O 1] ^ 

There are two tests for determining the question as 
(o who is a necessary party to a proceeding. Firstly, 
there must be a right to some relief against such party 
in respect of the matter involved in the proceedings in 
question and secondly it should not be possible to pass 
an efiective decree in tbe absence of such a party. 
Applying these tests it is clear that the creditors of tbe 
landlord are necessary parties to the proceedings under 
S. 11 (2) in respect of claims preferred by third parlies 
to the property of tbe landlord. The omission in S. 11 
of provision for the issue of notice to the creditors does 
not affect the position. As all the creditors arenecessary 
parties to the proceedings under S. 11 they are neces- 
sarily so to appeal arising out of those proceedings, 
whether they contested those proceedings or not, as tbe 
appeal is a mere continuation of tbe original proceed- 
ings. [P 20 C 2 : P 21 O 2] 

Tbe creditors become parties to the proceedings 
under S. 11 (2) after tbe notices under S. 9 have been 
served upon them and in any event after they have 
filed the written statements of their claims and continue 
to be parties to the proceedings until their debts are 
liquidated or the proceedings are terminated in accord- 
ance with the provisions of tbe Act. There is no proyi- 
sion in the Act for the representation of the creditors 
by another person and in tbe proceedings under the Act 
the creditors are parties not as beneficiaries represented -A 
by some trustee but in their individual capacity. 

[P 21 C 1, 2] 

C* P c* 

(’44) *Chitaley, O. 1, R. 10, N. 13 Pt. 1 ; O. 1, R. 9, 

N. 2 Pt. 4; N. 5 Pt. 5. 

(b) U. P. Encumbered Estates Act (25 [XXV] of 
1934)— Object of. 

The object of the Act is (1) to compel the landlord 
to surrender his entire property for the benefit of his 
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creditors and (2) to liquidate the debts of all the credi- 
tors of such a landlord in aocordanoe with, and to the 
extent permitted by the Act. [P 20 C 2; P 21 G 1] 

(c) U. P. Encumbered Estates Act (25 [XXVJ of 
1934), S. 11 (2) — Claim proceedings under, contes* 
ted by some creditors of landlord — Appeal — Con- 
testing creditors only impleaded — They can raise 
objection that appeal is incompetent in absence of 
other creditors. 

. Where the claim proceedings under S. 11 (2) were 
' contested by some only hf the creditors of the landlord 
and they alone were impleaded as respondents to the 
appeal by the unsuccessful claimant they can raise the 
objection that as all the creditors of the landlord are 
necessary parties to the appeal, the appeal is incom- 
petent in the absence of other creditors. The objection 
relates to the constitution of the appeal itself and, 
therefore, it is immaterial whether the objection is 
raised at the instance of the creditors who contested 
the proceedings in the Court below and not at the 
instance of those who were omitted from the memo of 
appeal. [p 21 C 2] 

Sir Syed Wazir Hasan and C. S, Saran 

— for Appellants. 

O. B. Agarwala — for Respondents. 

Braund J. — I have had the benefit of reading 
the judgment of my learned brother Pathak J. 
and am reluctantly compelled to share his view, 
although, without intending any disrespect to 
bis opinion, I could have wished to be able to 
do otherwise. 

[2} The U. P. Encumbered Estates Act 
is no more nor less than a code for adminis* 
tration of the assets of the landlord. As I under- 
stand the principles of the administration of 
assets, it is common to most schemes of ad- 
ministration that the estate should be represen- 
ted by a statutory guardian, so as to avoid 
creditors and other beneficiaries individually 
being ‘necessary’ parties in all proceedings, a 
course which, in cases where creditors are 
numerous, may well bring the administration to 
a standstill or make it so cumbersome as to be 
unworkable. That is the principle of the ad- 
ministration of assets in insolvency and in com- 
panies winding-up, and, in the case of the 
administration of trusts and the estates of de- 
ceased persons, under O. 31, R. 1 , of the First 
Schedule to the Civil Procedure Code. This prin- 
ciple is one of giving creditors and beneficiaries 
every reasonable opportunity to be heard, should 
they avail themselves of it, but otherwise to 
secure that they are bound by the administra- 
tion. 

[3} Under the U. P. Encumbered Estates Act 
' the machinery is set in motion by S. 4 at the 
instance of the landlord. For the purpose of 
administration a special officer is constituted 
under S. 3. His first duty under S. 8 is to call on 
the landlord (inter alia) for a schedule of his 
proprietary rights in land and against this every 
cr^itor-claimant is given an opportunity of 
filiag, and indeed is required to file, under 


S. 10 (1) of the Act a counter. version of what 
the landlord’s proprietary interests in Ityid really 
consist of, if he disagrees with the landlord’s 
own schedule. Section ll (2) actually deals with 
quite another class of claim, namely the claims 
of third parties to the proiperty of the landlord. 
In terms this sub-section relates to nothing else, 
and it is only as to the property so claimed that 
the Special Judge appears to be required to 
determine whether it is liable to attachment, 
sale or mortgage. Moreover, under S. 14 (l) of 
the Act it is noticeable and curious that the 
Special Judge is required to fix, and give notice 
of, only the date for enquiring into claims made 
in pursuance of the notice published in accord- 
ance with s. 9, that is to say, the claims of the 
creditor-claimants. There is no parallel require- 
ment in respect of the claims of third parties 
made under s. 11 ( 2 ). It has been tempting to 
read this, coupled with the general principles of 
the administration of assets which I have men- 
tioned above, as some indication that it was the 
intention of the Legislature that the principles 
of representation should apply to the U. P. 
Encumbered Estates Act in the case of claims 
made by third parties. It has, however, now 
become the universal practice on the part of 
Special Judge appointed under this Act to give 
notice to the creditor-claimants not only in 
respect of their claims made under s. 9, but also 
in respect of the claims of third parties made 
under S. 11 (2). That was actually done in this 
case, and in response to that notice only the two 
creditors, Ratan Lai and Debi Prasad, took the 
trouble to appear before the Special Judge. 
Curiously enough, it is these men alone who now 
complain that the appeal is defective on the 
ground that other creditors are not parties to it. 
They have themselves nothing to complain of. 

[4] For myself I feel some diffidence in as- 
suming that all creditors ought to be treated 
strictly as “parties" to the proceedings in the 
sense in which defendants are parties to a regu- 
larly constituted suit. I express this view with 
diffidence, however, as I am aware that there is 
the authority of learned Judges of this Court to 
the contrary. I have, nevertheless, been reluc- 
tant to apply in all their technicalities the Rules 
of the First Schedule to the Civil Procedure 
Code to the proceedings before us under the 
Encumbered Estates Act and I should have 
much preferred to regard the creditors merely 
as persons interested or as beneficiaries as in the 
more usual forms of the administration of assets 
such as the administration of trusts, the admi- 
nistration of the estates of deceased persons and 
the administration of the assets of insolvents. I 
appreciate, however, that in all these cases re- 
presentation has been expressly provided for. 
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[5] There is a great weight of authority 
particularly in the Oudh Chief Court which 
takes the opposite and more technical view. It 
is to the effect that Creditors are — and undoubted- 
ly it is true — persons interested in all questions 
touching the assets under -administration, and, 
as such, are technically parties to the proceed- 
ings. In that view of the matter they say they 
are ‘necessary’ parties and not mere ‘proper’ 
parties to claims made under s. 11 (2) of the 
Act, since those questions involve the determi- 
nation of the quantum of the assets in which 
they are to be entitled to share. That un- 
doubtedly is the strict position if they are to be 
treated as parties to a suit and governed by the 
technical Buies of the Civil Procedure Code. 
But beyond a general inclination to treat an 
administration under the Encumbered Estates 
Act on lines similar to other familiar forms of 
administration, I regret that I cannot find any 
solid ground for treating the Special Judge, the 
landlord himself or the creditors who actually 
appeared, as representatives of the estate in the 
sense in which a Beceiver or an Official Liqui- 
dator represents an estate so as to bind all the 
creditors. In view, therefore, of the weight of 
authority against me and particularly of the 
fact that this very question is now pending in 
the Privy Council, I am constrained with re- 
luctance to agree that the view of my learned 
brother Pathak J., must be taken for the pre- 
sent to be the right one. I wish it were not so. 

[6] Pathak J. — This is an appeal from an 
order of the Special Judge, first grade, Benares, 
whereby an objection filed by the appellant 
under s. 11, Encumbered Estates Act, was dis- 
missed. The facts are very short and may be 
stated as follows: On 24-10 1922, Bam Prasad 
(since deceased), Bhagwant Das and Badha 
Baman executed a mortgage in favour of the 
appellant for a sum of Es. 1,00,000. In 1933 a 
contract was entered into between the appellant 
and the mortgagors to the effect that the 
mortgagors would transfer, by way of sale, 
certain properties in full satisfaction of the 
mortgage money. Upon the failure of the mort- 
gagors to execute the sale deed in accordance 
with the terms of the said contract, the appel- 
lant instituted Suit No. 9 of 1934, for the specific 
performance thereof. The result was that on 
19th December 1934 the claim for specific per- 
formance was decreed and the mortgagors were 
directed to execute a sale deed within three 
months from the date of the decree. Instead of 
executing the sale deed in accordance with the 
terms of the aforesaid decree, Bhagwan Das and 
Choudhari Badha Baman, the two surviving 
mortgagors, on their own behalf, and as repre- 
senting their respective sons, made an applica- 


tion under s. 4, Encumbered -Estates Act, on 
Sist August 1935. It may be noted in passing 
that during the pendency of the pfdceedingS 
under the Encumbered Estates Act, the decree 
for specific performance in the aforesaid suit 
was confirmed by this Court on 8th January 
1942. In the course of those proceedings the 
appellant made a claim under S. 11 praying 
that it might be declared that the propertied in-(^ 
respect of which the decree for specific’ perform- 
ance had been passed did not belong to the 
landlords, and, therefore, should not have been 
shown in the schedule of properties appended to 
the written statement filed by the latter. It is 
this claim under s. ll which has given rise to 
the present appeal. 

[7] It should be mentioned that the learned 
Special Judge issued notices of the aforesaid 
claim under S. 11 , Encumbered Estates Act to 
the landlords and to all the creditors. In res- 
ponse to the notices, however, the landlords and 
only two of the creditors, namely, Batan Lai 
and Debi Prasad appeared to oppose the claim 
under s. 11 and the decree framed in the Court 
below mentioned the names only of these two 
creditors in addition to the names of the land- 
lords and the claimant. In the memorandum of 
appeal filed in this Court, the appellant implead- 
ed only the landlords and the aforesaid Batan 
Lai and Debi Prasad, but omitted to implead 
the remaining creditors. 

[8] A preliminary objection has been taken 
to the hearing of this appeal upon the ground 
that the appeal was incompetent inasmuch as 
the creditors, whom the appellant omitted to 
implead in the appeal, were necessary parties 
and that without the presence of the said 
creditors before the Court, no effective decree 
could be passed in the appeal. The decision of 
this objection would depend upon the answer 
to the question as to whether the creditors 
omitted from the memorandum of appeal were 
necessary parties. Who is 'a necessary party’ 
has not been defined in the Code of Civil 
Procedure. But as a result of decided cases it 
may be laid down that there are two tests by 
which this question must be determined. First- 
ly, there must be a right to some relief against 
such party in respect of the matter involved in. 
the proceedings in question and secondly, it 
should not be possible to pass an effective 
decree in the absence of such a party. Applying h 
these tests, I have no doubt that the creditors 

of a landlord who has claimed relief under the 
Encumbered Estates Act are necessary parties 
to the proceedings under that Act. The object 
of the Act is (1) to compel the landlord to 
surrender his entire property for the benefit of 
his creditors and ( 2 ) to liquidate the debts of all 
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I the creditors of such a landlord in accordance 
with, and to the extent permitted by the Act. 
It is true that the landlord is also a party to 
the dispute raised by a claim under s. 11. But 
it is obvious that the main party who is vitally 
interested in that dispute is the entire body of 
creditors. The issue which arises out of such a 
claim is whether the property, which is the 
-subject-matter of the claim, is liable to be 
availed of in accordance with the provisions of 
the Act for the satisfaction of the debts due to 
the entire body of creditors. Could it be suggest- 
ed that in ^suit under o. 21, R. 63, Civil P. C., 
the decree-holders who desire to seize the pro- 
perty belonging to the judgment-debtor ate not 
necessary parties? The mere fact that the judg- 
ment-debtor is also impleaded in such a suit 
does not affect the question that the real dispute 
is between the claimant to the property, w’bich 
is the subject-matter of the suit, and the decree- 
holder. It has been argued that the creditors are 
really no parties to the claim under S, 11 as 
there is no express provision in the Act for issue 
of notice of such a claim. I have given my 
anxious consideration to this argument but I find 
myself unable to accept the same. A perusal of 
S. 9 of the Act w'Ould show that, in addition to 
the publication of notice in the gazette, and 
otherwise calling upon the creditors to present 
written statements of their claims, it is necessary 
that such notice should be issued to each of the 
creditors mentioned in the written statement of 
the landlord. In my opinion, the creditors 
become parties to the proceedings under the Act 
after the notices are served upon them and, in 
any event, after they have filed the written 
statements of their claims. They continue to be 
parties to the proceedings until their debts are 
liquidated or proceedings are terminated in 
accordance with the provisions of the Act. It is 
worthy of note that this Court has treated the 
creditors and the landlord on the same footing 
as if they were parties to a suit and in cases 
where the heirs of a deceased creditor have not 
been substituted, this Court has declared that the 
application under s. 4, Encumbered Estates Act, 
abated as against the legal representatives of 
such deceased creditor. It is true that in 
general, the proceedings under the Encumbered 
Estates Act are in the nature of proceedings for 
the administration of debts under the Companies 
Acts or the Bankruptcy Acts. But the Legisla- 
ture has not thought fit to assimilate the 
Encumbered Estates Act proceedings in all 
essential particulars to the proceedings under 
those Acts. No provision has been made in the 
Encumbered Estates Act for the representation 
of the creditors by another person and I am 
constrained to hold that in the proceedings 
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under the Encumbered Estates Act, the creditors 
are parties not as beneficiaries represented by 
some trustee but in their individual capacity. In 
my judgment, the omission in S. 11 of the 
provision for the issue of notice to the creditors 
and the landlords does not affect the matter. If 
from the nature of the case, the creditors are 
necessary parties to the proceeding in question, 
the Court is bound to issue notice to such 
parties under the ordinary law of procedure. 

[9] It has next been contended that only 
those creditors who contested the claim under 
S. 11 should be considered to be parties to the 
proceedings, while the creditors who did not care 
to intervene or appear in Court should not be so 
treated. This contention again I am not prepared 
to accept. The question w'hether a certain person 
is a necessary party does not depend upon the 
inaction or the conduct of such a person, but 
depends necessarily upon the nature of the 
proceedings and the interest of the person in 
question- in the subject-matter thereof. It is a 
matter of common knowledge that sometimes in 
cases where there is a large number of parties 
holding interest of a like nature in the same 
proceedings, only some of those parties raise the 
contest, while others do not take any active 
interest in the litigation. In a case of that kind, 
such parties, who do not enter appearance in 
Court, do not lose their character as necessary 
parties by their inaction. I do not find any 
ground upon which it could be possible to 
differentiate the case of those creditors who 
appeared in Court and raised the contest from 
that of those who did not choose to enter 
appearance in Court. The interest, in the distri- 
bution of the property of such as did not raise 
any contest would not lai^se by their silence. If 
the decision goes in favour of the claimant eacli 
and every creditor has got a riglit of ai)peal. 
Equally if the decision goes against the claimant 
all the creditors must bo impleaded in the 
appeal filed by the unsuccessful claimant. 
The appeal is a mere continuation of the 
original proceeding and if it is clear that all the 
creditors are necessary parties to the proceed- 
ings out of which the appeal has arisen, they 
must necessarily be so when the litigation 
reaches the appeal stage. 

[10] The question goes to the root of the 
matter and relates to the constitution of the 
appeal itself and, therefore, it is immaterial 
whether the objection is raised at the instance 
of one who contested the proceedings in the 
Court below and not at the instance of those 
who were omitted from the memorandum of 
appeal. In my judgment, it is open to the 
respondents in the present appeal to raise the 
preliminary objection which, in substance, is a 
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plea that on the appeal, as constituted, no 
decree could be passed at all by this Court. 

[ 11 ] Learned counsel for the appellant has 
also contended that in view of the fact that the 
decree framed by the Court below does not 
mention the names of the creditors omitted from 
the memorandum of appeal, it was not in< 
cumbent upon him to have impleaded those 
creditors. In my judgment, the mere fact that 
the decree-writer has committed a mistake 
would not affect the question as to who must, 
under the law, be impleaded in the appeal. The 
practice observed by the Courts below in this 
respect is not uniform. While sometimes the 
names of only the contesting parties are men- 
tioned, on other occasions, the names of those 
who have not raised the contest are also men- 
tioned. In any event, the decision of the matter 
in issue, which is one of substance, cannot be 
allowed to be affected by the mode of prepara- 
tion of the decree. 

[12] If the reasons given by me above are 
correct, it necessarily follows that the result of 
overruling the preliminary objection if the 
appeal be allowed will be to give rise to two 
conflicting decrees. On the one hand, there will 
be a decree passed by this Court which would 
give the right to the appellant to claim the 
property and, on the other hand, the creditors 
who are not before this Court will be entitled 
to claim that the decree passed by the Court 
below which they could avail of has remained 
unaffected by the result of the present appeal. 
In this sense, it is clear that this Court cannot 
pass an effective decree in the absence of the 
creditors who have not been impleaded in the 
appeal and I have no option but to give effect 
to the preliminary objection and to hold that 
the appeal, as framed, is not properly consti- 
tuted. 

[la] It is worth mentioning that the view 
that I have taken is in consonance with the 
view taken by the Oiidh Chief Court in a current 
of decisions [see Rameshwar v. Ajodhia Prasad] 
A. I. E. 1941 Oudh 580,' [Bishunath Prasad 
V. Sarju Sarau] A. i. E. 1942 oudh 16^ and 
[Lakshmi Narain v. Satgurnath] A. I. E. 1942 
oudh 339^ and I have not found a discordant 
note struck either in this Court or in the Oudh 
Chief Court. For the reasons stated above, I 
would uphold the preliminary objection and 
dismiss the appeal. 

[14] Sir Syed Wazir Hasan, on behalf of the 
appellant, has made an application praying that 
the creditors omitted from the memorandum 

1. (‘41) 28 A. I. E. 1941 Oudh 580 : 17 Luck. 175 : 

195 I. C. 761. 

2. (’42) 29 A. I. E. 1942 Oudh 16 : 196 I. C, 482. 

3. (’12J 29 A. I. E. 1942 Oudh 339 : 199 I. C. 801. 


of appeal noight now be added thereto and the 
delay in taking this step might be condoned. 

I have given my anxious consideration to this 
aspect of the case but in my opinion, it is not 
possible to accede to this request. The defect 
in the appeal was brought to the notice of the 
appellant a considerable time ago. The contro- 
versy upon this question is now sufficiently old 
and I see no justiffcation for the appellant not<^ 
taking the safer course to implead all the 
creditors in the appeal. Apart from the question 
whether s. 5, Limitation Act, anplies to the 
the application made by Sir Syed Wazir Hasan, 

1 do not see any ground for extension of time 
and to my mind, the delay remains unexplained 
by aoy valid reason. In the view that I have 
taken above, it is clear that the creditors, who 
are sought to be impleaded now, have acquired 
a valuable right which accrued to them by 
lapse of time and I do not see any justification 
for depriving them of that right. For this 
reason, I would dismiss the application made 
on behalf of the appellant. 

[15] The question of the costs of this ap- 
peal is a matter of some importance. The 
preliminary objection which I have disposed of 
was taken before the Division Bench after the 
conclusion of the arguments by counsel for the 
appellant on the merits of the appeal. If the 
preliminary objection bad been taken at the 
proper time, that is, before the arguments on ^ 
the merits were commenced, much time of the 
Court would have been saved and possible 
reference to the Full Bench might have been 
unnecessary. As this position was brought about 
by the conduct of the respondents, the proper 
order, in my opinion, in this case is to deprive 
the respondents of the costs incurred by them on 
the hearing^! this appeal, that is to say, all costs 
with the exception of those incurred in transla- 
tion and printing of the the paper book. 

Yerma, J. — I agree with my brother Pathak. 

Per Curiam. — The appeal is dismissed. The 
contesting respondents will get from the ap- 
pellant the costs incurred by them in transla- 
tion and printing. The rest of their costs will be 
borne by them. The appellant will bear its own 
costs. 

d.s./g.n. Appeal dismissed. 


A. 1. R. (34) 1947 Allahabad 22 [C, No. 13] 
Verma and Bind Basini Prasad JJ. 

TriloH Nath Misra and others — Plains 
tiffs — Applicants v. Dalsinger Naik — De- 
fendant — Opposite party. 

Civ. Bev. No. 333 of 1944 and Civ. Rev. No. 3 of 
1945, De’d on 26'4-1946, against Order of Civil Judge, 
Basti, D/- 26-2-1944. 
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(a) Civil P. C. (1908), S. 152 ~ S. 152 does not 
apply where there is error in principle applied in 
judgment. 

The provisions of S. 152 are attracted only ^ben 
there is any clerical or arithmetical mistake in }udg> 
ments, decrees or orders, or errors arising ‘.therein from 
any accidental slip or omission. That section is inappli- 
cable where there is any error in the principle applied 
in the judgment. CP 24 C 1] 

t ' C P* c* — 

(’44)’chitaley, S. 162, N. 3. 

(b) Civil P. C. (1908), S. 152— Judgment of Court 
cannot be corrected on ground that additional 
argument originally not advanced is subsequently 
urged before it. 

When at the time of the hearing of an appeal a 
point is not urged by a party and subsequently after the 
judgment it strikes the party that he might have urged 
a point before the Court which might have prevailed, 
and then he makes an application to the appellate 
Court for correction of the judgment under S. 152, 
such an application is not mamtainable. It is the duty 
of the parties to lay before the Court all the necessary 
points in their favour at the time of the hearing of the 
case and the judgment of a Court cannot be corrected 
or modified on the ground that any additional argu- 
ment which was originally not advanced is subsequently 
urged before it. [P 24 G 1] 

C# P c 

(’44) Chitaley, S. 152, N. 2. 

(c) Civil P. C. (1908), O. 34, R. 7 — Preliminary 
decree for redemption passed — Commissioner can 
be appointed to take accounts. 

'Where a Court has passed a preliminary decree for 
redemption, according to the provisions of O. 34, R. 7, 
and the form of the preliminary decree for redemption 
as given in Appendix B to the First Schedule at Serial 
No. 7a, a commissioner can be appointed to take the 
accounts of the mortgaged property. [P 24 C 2] 

C. P. C. — 

(’44) Chitaley, O. 34, R. 7, Notes 4 and 14. 

A. P, Pandey — for Applicants. 

S. 8. Srivastava — for Opposite Party. 

B. B* Prasad J. — This judgment will govern 
Civil Revision No. 3 of 1945. The material facts are 
as follows : Triloki Nath and others made an ap- 
plication under S. 12, U. P. Agriculturists* Relief 
Act, 1934, read with s. 9, U. P. Debt Redemption 
Act, for the redemption of a usufructuary mort- 
gage dated 15-10-1925, for a sum of Rs. 2,999-15-0. 
The mortgaged property consisted of 55 bighas 
17 biswas 6 dhurs of a certain agricultural plot. 
The mortgagors’ contention was that the entire 
mortgage money was paid up from the usufruct 
of the property and that they were entitled to 
redeem the property without paying anything. 

Jl Dalsingar, mortgagee, resisted the claim on a 
number of grounds and inter alia he pleaded 
that the profits were not sufficient to pay off the 
principal sum of the mortgage money. 

[2] On 11-9-1942, the trial Court passed a pre- 
Hminary decree directing accounts to be taken 
in accordance with s. 9, U. P. Debt Redemption 
Act, 1940, and it mentioned in its judgment that 
the correct mode of accounting was as laid down 


by it in its judgment in another Suit No. 775 of 
1941. Evidently that was a method to determine 
profits on the basis of the circle rate of the 
mortgaged land. The Commissioner submitted 
his report on 5-11-1942, and adopted the circle 
rate method. He arrived at the conclusion that 
a sum of Rs. 249-9-9 only was due to the mort- 
gagee for the mortgage in dispute. There was an 
objection to the Commissioner’s report and the 
learned munsif after considering the objection 
maintained the Commissioner’s report. In the 
result he decreed the claim for redemption on 
8-2-1943, on payment of Rs. 249-9-9, Against that 
decree there was an appeal to the District Judge 
and it came up for hearing before Mr. Mahesh- 
wari Dayal, Civil Judge. By the judgment dated 
29-11-1943, he dismissed the appeal with costs. 
Nine days later the mortgagee made an applica- 
tion dated 8-12-1943, purporting to be under 
S3. 151 and 152, Civil P. 0. The allegations 
therein were that there have been two mistakes 
in the judgment of the first appellate Court, 
namely, that, although the Court had directed 
that the profits of land should be calculated at 
the rate of Rs. 14 per bigha per annum and those 
of the trees at the rate of 8 annas per tree per 
annum, the same was not kept in view at the 
time of the judgment. It was pointed out that 
if the profits were calculated on that basis then, 
instead of Rs. 249-9-9 a sum of Rs. 1862-2 0 would 
be found due under the mortgage in dispute. It 
is necessary to note here that the application 
did not purport to be one for review of judg- 
ment. In fact no court-fee as required by the 
law for applications of review was paid on this 
application. This application came up for hear- 
ing before Mr. Maheshwari Dayal on 2G-2-1944 
and he began his order with the following sen- 
tence : 

“This is an application for- review of my judgment 
in this appeal given on 29-11-1943 on the ground that 
there is a mistake therein which is apparent on the face 
of the record.’’ 

[3] He remarked in his judgment that it was 
his practice never to allow in proceedings under 
s. 12 or S. 33, Agriculturists’ Relief Act profits 
at more than Rs. 15 per bigha per annum and 
that he never intended to award a higher rate 
in the appeal decided by him on 29-11-43. Find- 
ing that the trial Court in the suit had allowed 
profits at a rate which worked out at more than 
Rs. 15 per bigha per annum, he modified bis 
previous order so as to reduce the profits of 
the mortgaged land to RS. 15 per bigha per 
annum. 

[4] The mortgagor makes an application in 
revision against the order dated 26 . 2 - 1944 , 
and assails it on the ground that the learned 
Civil Juege had no jurisdiction to modify bis 
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previous order under the provisions of Ss. 151 
and 152, Civil P. C. That is Revision No. 333 of 
1944. The mortgagee also makes an application in 
revision against the judgment dated 29'11-1943, 
and contends in substance that really the basis 
of calculation of the profits should be the occupa- 
tion rent and not the circle rate system adopted 
in the trial Court. 

[5] We take up first Revision No. 333 of 1944. 
The first error in the odrer dated 26-2-1944, 
passed by the learned Civil Judge is that he was 
under the impression that there was an applica- 
tion for review before him. No such application 
was made before him by the mortgagee. As has 
already been pointed out above, the necessary 
court-fee was not deposited by him. It is 
doubtful whether or not an application for 
review was maintainable in the circumstances of 
the case, but it is unnecessary for us to go into 
that point when the mortgagee himself did not 
purport to make any application for review. 

[6] The second point is that s. 152, Civil P. C. 
is not applicable. The provisions of that section 
are attracted only when there is any clerical or 
arithmetical mistake in judgments, decrees or 
orders, or errors arising therein from any ac- 
cidental slip or omission. That section is in- 
applicable where there is any error in the 
principle applied in the judgment. From a 
perusal of the judgment dated 29-11-1943, 
delivered by the learned Civil Judge it will be 
seen that the points made out by the mortgagee 
in his application dated 8-12-1943, were not 
urged before him. There is nothing in the judg- 
ment dated 29-11-1943, to show that learned 
counsel for the mortgagee appellant argued 
before the learned Civil Judge that the profits 
allowed by the trial Court worked out at more 
than Bs. 15 per bigha per annum. We express no 
-opinion as to the propriety of the learned Civil 
Judge adopting a rule of thumb to allow only 
Es. 15 per bigha per annum irrespective of the 
quality of the land but we must point out that 
when at the time of the hearing of an appeal a 
point is not urged by a party and subsequently 
after the judgment it strikes the party that he 
might have urged a point before the Court 
which might have prevailed, and then he makes 
an application to the appellate Court for correc- 
tion of the judgment under S. 152, Civil P. C., 
such an application is in our opinion not 
maintainable. It is the duty of the parties to lay 
before the Court all the necessary points in their 
favour at the time of the hearing of the case 
and the judgment of a Court cannot- be corrected 
or modified on the ground that any additional 
argument which was originally not advanced 
ig subsequently urged before it. We are of 
opioion that the learned Civil Judge was not 


justified in modifying the judgment dated 
29-11-1943, by the order dated 26-2-1944, Civil 
Revision No. 333 of 1943 should, therefore, 
be allowed. 

[7] We pass oh now to consider civil Revision 
NO. 3 of 1945 brought by the mortgagee. The 
point urged on his behalf is that the learned 
Munsif was not right in appointing a^ Com-y 
missioner to determine the profits of the mort- 
gaged property. The first point to be noted in 
this connection is that no such plea was taken 
by the mortgagee before the appellate Court 
and this point is being urged for the first time 
in revision. Secondly, it is to be noted that the 
appointment of the Commissioner in the present 
case was certainly not illegal. Learned Munsif 
passed a preliminary decree for redemption and 
according to the provisions of O. 34, B. 7, Civil 
P. C. and the form of the preliminary decree 
for redemption as given in Appendix D to sob. 1, 
at Serial NO. 7a, a Commissioner could be ap. 
pointed to take the accounts of the mortgaged 
property. We see no force in this contention. In 
the result civil Revision no. 3 of 1945 is dis- 
missed with costs and Civil Revision No. 333 of 
1944 is allowed with costs and the order dated 
26 2-1944, passed by the learned Civil Judge is 

set aside. 

B.S/D.H. Order accordingly. 


A. I. R. (34) 1947 Allahabad 24 [G, No. 14.] 

Braund J. 

Pahlad Bai and others — Defendants — 
Applicants v. Jai Narain Mehra — Plaintiff 
— Opposite party. 

Civil Revn. No. 320 of 1945, Decided on 4-4-1946, 
from order of Sm. C. C. Judge, Meerut, D/- 20-12-1944. 

Provincial Small Cause Courts Act (1887), S. 25 

Question of fact gone into by Judge — Fact that 

it is not mentioned in judgment is of no signifi- 
cance— High Court will not interfere in revision. 

Where the evidence makes it clear that a question of 
fact was gone into by the Judge, no significance can be 
attached, in a Small Cause Court matter, to the fact 
that the Judge has not actually mentioned it in his 
judgment and if the High Court is satisfied that the 
Judge did consider the facts, the High Court will not 
in revision review a decision of fact by the Small jSause 
Court Judge. [P 25 C 1] 

C P» c. — 

(‘44) Chitaley, S. 115, N. 29. pt. 7. 

(’41) Mulla, p. 428, Note “Provincial Small Cause 
Courts Act". ' ^ 

J. N. Chatter j\ — for Applicants. 

R. B. Jaini — for Opposite party. 

Order. — This is not a case in which I feel 
I can interfere. It is a Small Cause Court 
matter concerning the purchase of nets. It is a 
very simple matter. The plaintiff alleged that 
the defendants made a contract with him to 
make certain nets. He says he made them and 
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now he claims to be paid for them. The only 
contest was where the contract was made. The 
plaintiff says it was a verbal contract made at 
Meerut; whereas the defendants said that it was 
not anything of the kind but was a written con- 
tract made at Delhi. 

[2] It has to be admitted that on the facts of 
) his judgment the Judge has not dealt with the 

matter at all fully. In point of fact, he has Qot 
even mentioned this question of which of them 
was telling the truth about the place where the 
■contract was made. But if one reads the evi- 
dence, as I have done, it is as clear as anything 
can be that it was raised as a question of fact 
whether this transaction was governed by a con- 
tract made at Meerut or a contract made at 
Delhi. The plaintiff alleged quite positively that 
there were two contracts, one at Meerut and the 
other at Delhi, and that what the defendants 
were doing was that they were trying to muddle 
up the one with the other. The evidence makes 
it clear that this question was gone into and I 
cannot, therefore, in a Small Cause Court matter 
attach any significance to the fact that the 
Judge has not actually mentioned it in his judg- 
ment. What the Judge has decided in this judg- 
ment is that a certain amount of money was 
payable. 

[3] I am satisfied that the Judge did consider 
the facts and that being so, I am not here in 
revision to review a decision of fact by the 
Small Cause Court Judge. A comment is made, 
quite justifiably, that the judgment was not 
written for six weeks after the hearing. There 
may of course, be some explanation which I 
know nothing about. I feel in the circumstances 
that I must dismiss this revision with costs. 

V.r./d.H. Revision dismissed. 
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Iqbal Ahmad C. J. and Sinha J. 

Hanuman Prasad Misra and others — 
Defendants — Appellants v. 5m. Yeshoda 
Kuwari Debi — Plainti f f — Respondent, 

Second-Appeal No. 2301 of 1943, Decided on 
i8-10.1945, from order of Civil Judge, Mirzapur, 
D/-16-5-1942. 

Hindu Law— On death of T , his widow R execut- 
ing agreement with B brother of T who was 
separate, thereby acknowledging rights of B as 
^ owner of property — B in course of administration 
granting leases for building purposes — Lessees 
constructing substantial buildings— After death of R 
one of her daughters N bringing suit against B for 
possession of property — Lessees not made parties — 
Subsequent suit by another daughter Y for similar 
reliefs-— Lessees made parties — Widow held could 
«nter into agreement with B and transaction of 
leases was within competence of B — Lessees were 
entitled to benefit of estoppel and compensation — 
O. 2. R. 3, Civil P. C., applied. 
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T and B were brothers who were separate. On the 
death of T, his widow B who had acquired the usual 
rights of a Hindu widow executed an agreement where- 
by she acknowledged the rights of B as the owner of 
the property as the surviving of the two brothers of a 
joint Hindu family. B came into possession and in the 
course of his administration of the estate be granted a 
lease of the different portions of the land in favour of a 
number of lessees for building purposes. The lessees 
made substantial constructions. After the death of the 
widow, one of her daughters N brought a suit against B 
for possession of the property on tlie ground that her 
father, and B were separate and her mother R had no 
right to enter into the agreement. To this suit the 
lessees were not made patties. Subsequently the 
other daughter Y brought a suit for possession and the 
removal of the constructions. To this suit, besides the 
lessees, she cited her sister 2^7 as a defendant. 

Held—(l) that assuming that the widow could not 
come to an arrangement with B which could enure 
beyond her lifetime or permanently imperil the 
interests of the reversioners, she could in the course of 
the management of her husband's estate do somethim^ 
which the prudent conduct of the management required*. 
This might not, strictly speaking, be either benefit to* 
the estate or legal necessity. It was something which 
was implicit in the right of everyone in charge of an 
estate, be he or she a full or limited owner: (’20) 7 
A.I.R. 1920 All. 345, Rel. on. [Para 4] 

(2) that the transaction in dispute was one within 
the competence of B as a transferee from the widow. 

(Para 5] 

(3) that it is true that there is normally speaking no 

estoppel in a transaction by a Hindu widow. But this was 
not a normal case. The lessees were not dealing with a 
Hindu widow; they were dealing with the brother of 
the last male owner in whose favour there was a 
presumption that he was joint with his brother. The 
case was therefore a clear case of eslopptl and the 
lessees were entitled to its benefits. [Para 

(4) that as the estate was benefited by the transaction 

the lessees were entitled to compensation. (’43) an 
A l.R. 1943 P. C. 29, Rcl.oyi. [Para 7] 

(5) that the cause of action in both suits was just the 
same. It was the transfer by the widow to B and the 
resultant transfers by B to the lessees. In the first suit 
by R the lessees could have been made parties. O. ? 
R. 3, Civil P. C. bad therefore application to the case* *’ 

_ _ [Paras 7 & 8] 

R. N. Gurtu and Man Singh — for Appellants. 

C. B. AgoTtvala and H. L, Misra— to^ Bespondent. 


Sinha J. — This is an appeal by the defen- 
dants in an action for possession and removal 
, of certain constructiojis. The property in dispute 
is an area of land split into several parcels. The 
facts are briefly these: One Thakur Prasad* Dube 
was the owner of this property. On bis death, in 
1907, his widow, Mt. Rajwanti, acquired the usual 
rights of a Hindu widow. Soon after, in the same 
year, Mt. llajwanti and one Dausidhar Dube, the 
brother of Thakur Prasad Dube, executed an 
agreement whereby the lady acknowledged the 
rights of Bansidhar as the owner of the property 
as the surviving of the two brothers of a joint 
Hindu family. Bansidhar came into possession 
and his name was mutated in the revenue 
papers. In the course of bis administration of 
the estate, he granted a lease of the different 
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portions of the land in favour of a number of 
people including the present defendant-appel- 
lants, for building purposes. The lessees have made 
substantial constructions. Mt. Rajwanti died 
on 20-5-1935, leaving two daughters, Mt. Naurangi 
and Mt. Yashoda Devi. Naurangi was, as an 
indigent daughter, entitled to the whole estate 
under the Hindu Law in preference to her 
sister, Yashoda. She brought a suit, suit no. 
11 of 1935, in the Court of the Civil Judge of 
Mirzapur against Bansidhar for possession of the 
property on the ground that her father and Bansi- 
dhar were separate and her mother had no right to 
enter into the agreement. She was at all events a 
limited owner and the agreement exhausted itself 
with her death. To this suit the present defen- 
dants were not parties. It was decreed on 29-1-1936, 
and she obtained possession on 26-2-1936. On 26 th 
of April, i. e. within two months, the two sisters 
entered into an agreement whereby Naurangi 
recognized the right of Yashoda to the extent of 
a half. The latter claimed to be in charge of 
the entire estate under a subsequent arrange- 
ment of 3-5-1940, although the plaint continues, 
the relations between the two sisters became 
sometime later strained. The present suit was 
instituted in the year 1941 by Yashoda for the 
reliefs mentioned above. To this suit, besides the 
lessees, she cited her sister, Naurangi, as a 
defendant. 

[2] The defence, in the main, was that it was 
Thakur Pd. himself who had granted the lease to 
the defendants and that, even if that case failed, 
Bansidhar was joint with his brother and he was 
entitled to take the step which he did. It was 
also pleaded that, even if the two brothers were 
separate, Mt. Rajwanti was within her rights in 
coming to an arrangement, for the management 
of the estate, with Bansidhar and that the latter 
was, in his turn, within his rights to grant the 
lease, as it was for the benefit of the estate. The 
bar of estoppel was also pleaded. The bar of 
limitation as also of o. 2. R. 2, Civil P. 0., was 
again pleaded. And, lastly, it was pleaded that 
the defendants were, in any case, entitled to com- 
pensation. The learned Munsif found that the 
defendants had failed to establish that they had 
been let into possession by Thakur Prasad himself. 
He found that the two brothers were separate. 
But he came to a distinct finding that it was 
open to the lady to enter into such an arrange- 
ment with Bansidhar and the latter was within 
his rights to enter into the transaction with the 
defendants, inasmuch as it was for the benefit 
of the estate. He found that the defendants 
were entitled to compensation. The house of 
Bhagwan was, according to him worth ES. 700, 
that of Harihar Duhe worth Es. 600, of Mahadeo 
worth Rs. 1, 500, of defendants 2 and 3 worth 


ES. 500, of Basudeo worth Bs. 800 and of Hanuman 
worth Rs. 4,000. On finding that the arrangement 
was for the benefit of the estate he dismissed 
the suit with costs. 

[8] The plaintiff went in appeal.. The learned 
Civil Judge, while agreeing with the finding of 
the learned Munsif that the defendants had not 
been let into possession by Thakur Pd., disagreed 
with him in his view that the transaction was^ 
within the competence of Mt. Rajwanti or of 
Bansidhar or that the defendants were entitled 
to any compensation. He held that there could 
be no question of estoppel in the circumstances 
of the case. He granted an unconditional decree 
in favour of th&plaintiff. It might he mentioned 
that the plaiutifi had claimed mesne profits,^ 
but this relief was refused by the learned Civil 
Judge. The defendants have come here in second 
appeal and the plaintiff has filed a cross-objec- 
tion with regard to the mesne profits. 

[4] On the findings we must take it that 
Bansidhar and Thakur Prasad were separate- 
We must also take it that the defendants were 
not let into possession by Thakur Prasad. We, 
however, find that the real question as regards 
the right of Mt. Rajwanti to enter into an 
arrangement with Bansidhar and the latter s 
right to grant the lease in favour of the defen- 
dants has been obscured by the way the Courts 
below have approached this question. We might,^ 
however, say that, as it is, the learned Munsif 
was, as it seems to us, correct and the learned 
Civil Judge was wrong. It was not a case, 
strictly speaking, of benefit to the estate or 
legal necessity. Assuming that the lady could 
not come to an arrangement with Bansidhar, 
which could enure beyond her life-time or 
permanently imperil the interests of the rever- 
sioners, she could, in the course of the manage- 
ment of her husband’s estate, do something 
which the prudent conduct of the management 
required. This may not, strictly speaking, he 
either benefit to the estate or legal necessity. It 

is something which is implicit in the right of 
everyone in charge of an estate, he he or she a 
full or a limited owner. The case in Pahalwan 
Singh V. Jiwan Das, 18 A. L. J. 41^ though it 
does not go the whole length with the present 
case, is certainly an authority for the proposition 
before us. 

[ 5 ] The learned Munsif has distinctly found ^ 
that the annual ground-rents payable by the 
lessees are far in excess of the rents which \ised 

to be paid by the tenant or tenants, who 
in occupation of this land. The learned Civil 
Judge has held that the laud has been per- 
manently lost to the reve rsioners and an ar- 

1. (’20) 7 A. I. R. 1920 All. 346 : 42 All. 109 : 59 I. 0. 

162 : 18 A. Ii. J. 41. 
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raugement of this character could not be for the 
benefit of the estate. This, in our opinion, is not 
the correct approach to this question. In the 
first place, the land has not been permanently 
lost to the estate. There is still a right of re- 
entry. There is the ground-rent, payable annually. 
"We, therefore, think that the transaction in 
dispute was one within the competence of 
iBansidbar as a transferee from the lady. 

[6] On the question of estoppel, we again feel 
that the learned Munsiff was right and the 
learned Civil Judge went astray. It is true 
that there is normally speaking, no estoppel 
in a transaction by a Hindu widow, but this 
was not a normal case. Thakur Prasad and 
Bansidhar were brothers. There was a strong 
presumption of Hindu Law that they were 
joint. The admission by the lady might have 
led the lessees into an honest belief that the 
recital in the agreement represented the truth 
and the brothers were really joint. It was not 
the lady herself who had granted the lease ; it 
was Bansidhar. The view of law that there is 
no estoppel in a transaction by a Hindu widow 
proceeds, to our mind, upon the principle that 
jeverybody knows that a Hindu widow has 
limited rights. That important element is lacking 
in the present case. The lessees were not dealing 
with a Hindu widow; they were dealing with 
the brother of the last male owner in whose 
favour there was a presumption that he was 
joint with his brother and that presumption was 
further reinforced by the recitals in the agree- 
ment. The case was, therefore, a clear case of 

estoppel and the defendants are entitled to its 
benefits. 


[ 7 ] On the question of compensation we 
think, here again, the learned Munsiff is right 
and the learned Civil Judge is wrong. After the 
decision of the lower appellate Court, there has 
been a pronouncement of their Lordships of the 
Judicial Committee in [Mohan Manucha v. 
Manzoor Ahmed Khan] 1943 a. l. j. 421.^ It is 
true that, in one very important particular, the 
present case differs from the case before their 
Lordships. There the person entering into the 
transaction had a right to the estate, although 
he suffered from a disability; here the person 
dealing with the estate had, in the events which 
have happened, no title to it. But the ratio of 
their Lordships’ decision appears to be the ratio 
in [Butler v. Rice] (igio) 2 ch. 277.® If the find- 
ing of the learned Munsif is correct — as we have 
held that it is that the estate has benefited by 
this transaction, there can be no doubt that the 


30 A. I. R. 1943 P. C. 29 : 18 Luck 130 : 

I'n-f"' -,?• Kar. P. C. 19 : 70 I. A. 1 : 206 I. C. 

457 : 1943 A. L. J. 421 (PC). 

3. (1910) 2 Ch. 277: 79 L. J. Ch. 652 : 103 L. T. 94. 


principle laid down in that case has full appli- 
cation to the facts of the present case. There is 
yet another aspect of the case which has escaped 
the attention of the Courts below by reason 
perhaps of the wrong pleadings. The plea of 
O. 2 R. 2 , was raised on the basis of the earlier 
litigation, when Mt. Naurangi had brought a 
suit for possession against Bansidhar. This may 
or may not be so, but we do feel that o. 2, r. 3, 
if not o. 2, R. 2, Civil P. C., has application to 
the facts of the case. It says. 

“(1) Save as otherwise provided, a plaintiff may 
unite in the same suit several causes o£ action against 
the same defendant, or the same defendants jointly; 
and any plaintiffs having causes of action in which they 
are jointly interested against the same defendant or the 
same defendants jointly may unite such causes of action 
in the same suit. 

(2) Where causes of action are imited, the jurisdic- 
tion of the Court as regards the suit shall depend on 
the amount or value of the aggregate subject-matters at 
the date of instituting the suit”. 

[8] The cause of action in both cases was 
just the same. It was the transfer by the lady 
to Bansidhar and the resultant transfers by 
Bansidhar to the lessees. The lessees derived 
their title from him. In that action the present 
defendants could have been cited as party and 
the case in [Parbati Kunwar v. Mahmud 
Fatima] 29 ALL. 2G7,* is authority for this pro- 
position. No other point was argued. We, there- 
fore, allow the appeal, set aside the decree of the 
lower appellate Court and restore that of the 
Court of first instance with costs in all Courts. 
The cross-objection is dismissed with costs. 

D.S./d.H. Appeal allowed. 

47 (’07) 29 All. 2G7. 
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FULL BENCH 

Iqbal Ahmed C. J., Verma, Yorke, Malik 

AND SiNHA JJ. 


Bharat Singh-. Appellant v. Mt. Chadi and 
another — Respondcn ts. 


7th My 1946, from order of 2nd CivilJudge, Meerut 
D/- 1st June 1942. 


U. P. Temporary Postponement of Execution 
of Decrees Act (10 [X] of 1937), S. 6 ~ Object of 
Act IS not to provide relief to monied people pur- 
chasing property subject to encumbrance — Pur- 
chaser of part or whole of mortgaged property 

benim* P'^^-existing mortgage cannot invoke its 


U. P. Act 10 of 1937 is not intended to provide relief 
to monied people who purchase properties subject to 

that they would be 
liable to discharge that encumbrance. Cl. (c) of S. 6 

of the Act was enacted to hold a subsequent transferee 
to his bargain and to ensure that he would discharge 
the mortgage debt according to the covenant in the 
deed of transfer. Therefore, a purchaser of the whole 
or a part of the mortgaged property, who has pur- 
chased the property subject to a pre-existing mortgage, 
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'cannot invoke to his aid the benefit of the provisions of 
Act 10 of 1937 : (’43) 30 A. I. K. 1943 All. 316 (F. B.), 
Bel. on. [Para 9] 

(b) Interpretation of Statutes — Courts are bound 
to give effect to clear words of statute irrespective 
of actual result thereof — Literal construction lead- 
ing to absurdity or inconsistency — Words capable 
of another construction — Construction contrary to 
literal meaning may be adopted. 

It is a well recognised canon of construction of statutes 
that, when the language of the enactment is clear, the 
Court is bound to give efiect to it even though the 
Court is satisfied that the legislature did not contem- 
plate the actual result of the language employed, but it 
is also equally well established that a statute may be 
construed contrary to its literal meaning when a literal 
construction would result in an absurdity or inconsis- 
tency, and the words are capable of another construc- 
tion which will carry out the manifest intention : (1881) 
17 Ch. D. 746, Belt on. [Para. 10] 

C. P. C. — (’44) Chitaley, Preamble N. 7, Pts. 6, 11 
and 40* 

(c) U. P. Temporary Postponement of Execution 

of Decrees Act (10 [X] of 1937), S. 6 (c) ‘Trans- 

feree’ — Word is used in restricted sense as includ- 
ing only purchaser and not in wider sense so as to 
include mortgagee. 

The word ‘transferee’ occurring in S. 6 (c) is no doubt 
a word of wide import but the context in which it 
occurs in the section points to the conclusion that the 
word is used by the Legislature in the restricted sense 
as denoting a purchaser or a transferee out and out and 
not in its wider sense as embracing a mortgagee or 
lessee as well. The phrase ‘subsequent transferee’ is 
preceded by the words ‘in the hands of a*. In the case 
of a mortgagee the property mortgaged does not pass 
wholly in the hands of the mortgagee. The property, on 
the other hand, is, from the date of the mortgage, split 
up into two parcels of distinct interests, one of which 
becomes vested in the mortgagee and the other remains 
with the mortgagor, and thus, in the eye of law, the 
property is in the hands not only of the mortgagee but 
in the hands of both the mortgagor and the mortgagee. 
The words ‘in the hands of a subsequent transferee’ 
are thus wholly inappropriate to the case of a mortgagee 
and are applicable only to a person in whom the pro- 
perty has vested absolutely by the subsequent transfer. 

[Para. 11] 

(d) Transfer of Property Act (1882), S. 58 — 
Mortgage is merely transfer of interest in specific 
immovable property and not absolute transfer. 

A mortgage is no more than the transfer of an in- 
terest in specific immoveable property. On the execution 
of a mortgage two distinct interests in the mortgaged 
property are carved out, viz. (1) the mortgagee’s right 
and (2) the right to redeem. The latter right remains 
vested in the mortgagor. [Para. 11] 

T. P. Act — (’45) Chitaley, S. 38, N. 4, Pts. 2 and 3. 

(e) U. P. Temporary Postponement of Execution 
of Decrees Act (10 [X] of 1937), S. 6 — Notwith- 
standing repeal by U. P. Act (13 [XIII] of 1940), 
decree-holder is entitled to exclude period during 
which former Act was in force in computing limita- 
tion for execution of his decree. 

Per Malik J Though S. 5 or S. 6, U. P. Act, 10 of 

1937 might have been repealed by U.P. Act, 13 of 1940 
on the date when the application for execution was 
filed, in computing the period of limitation for the 
application for execution the period during which the 
decree-holders were prevented from executing their 
decree by the U. P. Act, 10 of 1937 must be excluded. 
(’42) 29 A.I.R. 1942 All. 306 (F.B.). Foil. [Para. 19] 


(f) U. P. Temporary Postponement of Execution 
of Decrees Act (10 [X] of 1937), S. 6 (c) — ‘Mort- 
gaged property* means entire property. 

Per Malik J — The words ‘mortgaged property’ in S. 6 
mean the entire mortgaged property and not merely 
any portion of it. [Para. 19] 

N.G. Vaish — for Appellant. 

K. C. Mital — for Respondents. 

Iqbal Ahmad C. J. — This is a judgment- 
debtor’s execution first appeal and arises under ' 
the following circumstances : 

[2] On 14-12-1922, Bharat Singh, appellant 
executed a simple mortgage in favour of the 
decree-holder respondents, Mt. Chaoli and Mt. 
Anar Dei. The property mortgaged was zamin- 
dari land measuring 82 bighas and odd. 

[3] Thereafter, on 20-1-1930, Bharat Singh 
executed a usufructuary mortgage in favour of 
one Ram Chandar Sahai who is not a party to 
the present appeal. The property mortgaged 
under this deed was 76 bighas and odd out of 
82 bighas and odd covered by the simple mort- 
gage of 1922. Out of the consideration of the 
deed of usufructuary mortgage, Bharat Singh 
left a sufficient amount in the hands of Ram 
Chandar Sahai with the direction that the latter 
should pay up and redeem the mortgage of 
1922. Ram Chandar Sahai, however, did not 
pay any portion of the amount due on the 
mortgage of 1922 with the result that the 
decree-holder respondents put the mortgage of ^ 
1922 into suit_and obtained a preliminary decree 
for sale on 15-1-1935. Bharat Singh, his 2 sons 
and Ram Chandar Sahai were defendants to 
the suit for sale. The decree-holder respondents 
obtained a final decree for sale on 19-2-1938. 

[4] In the meantime, on 1-1-1938, the Tem- 
porary Postponement of Execution of Decrees 
Act (X of 1937) — hereinafter referred to as Act, 

X of 1937 had come into force. It is common 
ground that Bharat Singh and his 2 sons were 
agriculturists within the meaning of the said 
Act and that the annual land revenue payable 
by them wa-s less than Rs. 250. The provision 
of s. 3 (l) of the Act which directs stay of exe- 
cution of decrees during the period that the Act 
shall remain in force was, therefore, applicable 
to the final decree for sale held by the decree- 
holder respondents. It is also an admitted fact 
that the land mortgaged under the'deed of simple 
mortgage was, in view of the provisions of 
S. 17 (l) (a), Debt Redemption Act (xiii of 1940), 
“protected land”. 

[5] Cn 3-2-1942, the decree holder respondents 
applied for esecution of the decree impleading 
all the judgment-debtors. The prayer contained 
in the application was that a self-liquidating 
mortgage be executed in favour of the decree- 
holders with respect to the entire land covered 
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by the mortgage of 1922. This prayer was in 
pursuance of proviso 2 to s. 17 (1), Debt Redemp- 
tion Act. A note was appended to the applica- 
tion for execution to the effect that, as the judg- 
ment-debtors were agriculturists witnin the 
meaning of Act x of 1937, the decree-holders 
were entitled* in the computation of the period 
of limitation for the application for execution, to 
exclude the time during which the Act was in 
force. The judgment-debtors contested the appli- 
cation for execution on the ground that the same 
was barred by limitation. This contention of the 
judgment-debtors was overruled by the Court 
below with the result that Bharat Singh has filed 
the present appeal. It is to be noted that Earn 
Chandar Sahai, the usufructuary mortgagee, has 
not assailed the decision of the Court below and 
is not a party to the present appeal. 

[6] Section 6 (l) (b) of Act X of 1937 enacts 
that in the computation of the period of limita- 
tion for the execution of such decree as is referred 
to in S. 3, and not covered by S. 6, “the period 
during which this Act shall remain in force, shall 
be excluded.” It is not disputed that the decree 
held by the respondents falls within the purview 
of s. 3 of the Act, and, as such prima fade, the 
decree. holders were entitled, in the computation 
of the period of limitation, to exclude the i)eriod 
during which Act, x of 1937 was in force. The 
Act was in force from 1-1-1938 to 31-12-1940, and 
if this period is to be excluded, the application 
for execution, which was presented on 3-2-1942. 
is well within time. 

[7] Reliance is, however, placed by the appel- 
lant on the words “and not covered by s. 6” 
Jhat find a place in s. 6 (l) (b) of the Act. It is 
maintained by the appellant’s counsel that the 
decree in question is covered by S. 6 and, there- 
fore, the period during which the Act remained 
in force cannot be excluded in the computation 
of the period of limitation. The relevant portion 
of s. 6 is as follows : 

“Nothing herein contained shall (c) apply to 

a mortgage decree sought to be executed by sale of the 
mortgaged property in the hands of a subscejuent trans- 
feree who has taken the transfer subject to the mort- 
gage on the basis of which such decree has been 
obtained.” 

[8] It is argued that, as the bulk of the mort- 
gaged property bad been transferred to Ram 
Chandar Sahai and as he had taken the transfer 
subject to the simple mortgage of 1922 that 
culminated in the final decree for sale, the decree 
was a decree covered by s. c. 

[9] It was held by a Full Bench of this Court 
in CRadha Kishan v. Umrai Singh] 1943 a. l. j. 
333,' that Act 10 [X] of 1937 is not intended to 
provide relief to monied people W'ho purchase 

1. (’43) 30 A.I.R. 1943 All. 316 (318) : I. L. R. (1943) 
All. 824 : 208 I. C. 632 : 1943 A. L. J. 333 (F.B.). 


properties subject to encumbrance with a stipu- 
lation that they will be liable to discharge that 
encumbrance and that cl. (c) of s. 6 of the Act 
was enacted to hold a subsequent transferee to 
his bargain and to ensure that he would dis- 
charge the mortgage debt according to the 
covenant in the deed of transfer. It cannot, 
therefore, be disputed that a purchaser of the 
whole or a part of the mortgaged property, who 
has purchased the property subject to a pre- 
existing mortgage, cannot invoke to his aid the 
benefit of the provisions of Act, 10 fx] of 1937. 
The learned counsel for the appellant, however, 
proceeds further and maintains that the legisla- 
ture has denied not only to a subsequent 
purchaser but to all subsequent transferees of 
mortgaged property, who have taken the trans- 
fer subject to the mortgage with which the pro- 
perty is encumbered, the benefit of the provisions 
of the Act. In this connection he places reliance 
on the word “transferee” used in cl. (c), s. 6 of 
the Act and contends that as Ram Chandar 
Sahai, the usufructuary mortgagee, was a “trans- 
feree” of a i)art of the mortgaged property, the 
decree was covered by s. 6 (c). I am unable to 
agree with this^ontention. 

[10] It is no doubt a recognized canon of 
construction of statutes that, when the language 
of the enactment is clear, the Court is bound to 
give effect to it even though the Court is satisfied 
that the legislature did not contemplate the 
actual result of the language employed, but it 
is also equally well established that a statute 
may be construed contrary to its literal meaning 
when a literal construction would result in an 
absurdity or inconsistency, and the words are 
capable of another construction which will carry 
out the manifest intention; vide Ex parte 
Walton : In re Levy (18S1) 17 ch. D. 746.^ 

[ 11 ] The word “transferee” is, no doubt, a 
word of wide import and embraces not only a 
purchaser, but a donee, a mortgagee or a lessee 
as well. But the context in which the word 
“transferee” occurs in s. 6 (c) docs, to my mind, 
point to the conclusion that that word was used 
by the legislature in a restricted sense as denoting 
a purchaser or a transferee out and out and not 
in its wider sense. The phrase “subsequent 
transferee” is preceded by the words “in the 
hands of a”. Now, in the case of a mortgage, it 
would be wholly inappropriate to say that the 
property mortgaged wholly passes into the hands 
of the mortgagee. A mortgage is no more than 
the transfer of an interest in specific immoveable 
property. On the execution of a mortgage two 
distinct interests in the mortgaged property are 

2. (1881) 17 Ch. D. 716 (750) : 50 L. J. Cb. 657 : 45 
L. T. 1 ; 30 AY R 395. 
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carved out, viz., (l) the mortgagee’s right, and 
( 2 ) the right to redeem. The latter right remains 
vested in the mortgagor. In the case of a 
mortgage, therefore, the property mortgaged 
does not pass wholly “in the bands of” the mort- 
gagee, The property, on the other hand, is, from 
the date of the mortgage, split up into two parcels 
of distinct interests one of which becomes vested 
in the mortgagee and the other remains with 
the mortgagor. It follows that on the execution 
of a mortgage the mortgaged property, in the 
eye of law, is in the hands not only of the 
mortgagee but in the bands of both the mort- 
gagor and mortgagee. The words “in the hands 
of a subsequent transferee” are, therefore, wholly 
inappropriate to the case of a mortgage and, in 
my judgment, aie applicable only to a person 
in whom the property has vested absolutely. 

[ 12 ] There is yet another consideration that 
points to the same conclusion. A prior mort- 
gagee, who has obtained a decree for sale against 
the mortgagor and a subsequent mortgagee, does, 
in execution of his decree, sell not only the 
interest of^the subsequent mortgagee but also 
the interest of the mortgagor in the mortgaged 
property. In other words, the ^ecution of a 
prior mortgage decree entails the sale of the 
mortgaged property which is in the hands both 
of the mortgagor and the subsequent mortgagee. 
Clause (c) of s. 6 of Act 10 of 1937 is, however, 
confined in its operation to a decree that is 
executed by sale of the mortgaged property in 
the hands of a subsequent transferee alone. It 
is, therefore, manifest that it can have no appli- 
cation to a case where the subsequent transferee 
is a mere mortgagee. 

[13] Again the words “in the hands of” are 
wholly inappropriate to the case of a simple 
mortgagee. By virtue of a usufructuary mort- 
gage, the property mortgaged does, in one sense, 
pass into the hands of the usufructuary mort- 
gagee. This is, however, not so in the case of a 
simple mortgage. The word “transferee” in 
S. 6 (c) cannot, therefore in the context in which 
it occurs, be applicable to a simple mortgagee. 
It would, therefore, be anomalous to hold that 
that w’ord is aijplicable to a usufructuary mort- 
gagee. If the word “transferee” was used by 
Legislature to denote a mortgagee, it should 
embrace both a usufructuary and a simple 
mortgagee. As that word cannot, in view of the 
w'ording of the section, be interpreted to include 
a simple mortgagee, it must he held that the 
Legislature did not intend that word to denote 
a mortgagee of any description. 

[ 14 ] For the reasons given above, I hold that 
the word “transferee” in s. 6 (c) has been used 
in the limited sense of a person who has pur- 
chased the mortgaged property. The decision of 


the Court below is, therefore, x>erfectly correct, 
and I would dismiss this appeal with costs. 

[15] Yerma J. — I agree. 

[ 16 ] YoPke J. — I agree. ^ 

[17] Sinha J. — I agree. 

[18] Malik — The facts of this case are set 
out in the judgment of- his Lordship the Chief 
Justice. The pnly point for determination is 
whether the application for execution filed on^ 
3-2-1942, was beyond time. The decree-holders 
have in this application asked for a self-liquida- 
ting mortgage to be executed in their favour of 
the entire 82 highas, 8 biswas and 10 bis- 
wansis. This they have evidently done as they 
were no longer entitled to ask for sale of 
the property by reason of s. 17, U. P. Debt 
Redemption Act {XIII of 1940). The final 
decree for sale was passed on 19-2. 1938. The 
decree-holders urge that limitation is saved as 
they could not have executed their decree dur- 
ing the period when the United Provinces 
Temporary Postponement of Execution of 
Decrees Act (X of 1937 ) was in force. The reply 
of the judgment-debtor to that contention is 
that the decree could have been executed while 
that Act was in force and therefore the period 

of limitation was not saved. The only point for 
consideration, therefore, is whether the decree 
could have been executed while the Temporary 
Postponement of Execution of Decrees Act was ^ 
in force. Under S. 6 of that Act, limitation pre- 
scribed by the Indian Limitation Act, 1908, for 
execution of such decrees as are referred to in 
S. 3 of Act against an agriculturist is extended 
and the period during which the Act remained 
in force is excluded. It is common ground thq^; 
the defendant judgment, debtor is an agricul- 
turist. It is also clear that the decree under 
execution is a decree such as is mentioned in S. 3 
of the Act, being a decree for sale against an 
agriculturist. Under S. 5 the period is, however, 
not extended if the decree is covered by s. 6 of 
the Act. The only relevant provision in s. 6 
which is said to apply to this case is S. 6 (c) 
which reads as follows : 

"Nothing herein contained shall ft^pply 

to a mortgage decree sought to be executed by sale of 
the mortgaged property in the hands of a subsequent 
transferee who has taken the transfer subject to the 
mortgage on the basis of which such decree has been 
obtained." 


[ 19 ] As I have already said, the application 
foi' execution was filed on 3-2-1942, and therefore 
at that time neither S. 5 nor S. 6, Temporary 
Postponement of Execution of Decrees Act was 
in force, that Act having been repealed bjSAct 
XIII of 1940, the U. P. Debt Redemption Act. 
Though s. 5 or s. 6 of the Act may have been^ 
repealed on the date when the application fori 
execution was filed, in computing the period ofl 
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Limitation for the application foi* execution the 
period during which the decree-holders were 
prevented from executing their decree must be 
excluded. This point has now been set at rest by 
the decision of a Full Bench of this Court in 
[Radhey Lai v. Roop Ram], 1942 A. L. J. 671.^ 
It is, therefore, necessary to consider whether 
the decree-holders could or could not execute 
^ their decree. It is argued on behalf of the judg- 
ment-debtor that because after the date of the 
mortgage in favour of the decree-holders the 
mortgagor had executed a usufructuary mortgage 
of 76 bighas out of 82 bighas 6 biswas and 10 
biswansis included in the first mortgage, the 
mortgage property or at any rate a part thereof 
must be deemed to have been in the hands of a 
transferee. One of the questions that has arisen 
for consideration is whether the mortgaged pro- 
perty in such oases means the entire mortgaged 
property or only a part thereof. If we were to 
hold that it means a part of the mortgaged 
property, the difficulty that may arise is as to 
where to draw a line. The decree-holders have a 
right to proceed against the entire mortgaged 
property. It is true that they can, if they so 
want, give up a portion of their security, but 
they cannot be compelled, nor are they expected, 
to confine their claim to a portion of the mort- 
gaged property in the absence of any statutory 
provision to that effect. There can be no doubt 
that to the extent of the 6 bighas odd that were 
not transferred the mortgagee decree-holders 
were not entitled to proceed against that pro- 
perty by way of sale. Under the circumstances 
it cannot be said that the decree became barred 
by limitation as regards a part of the property 
and was not so barred as regards the rest of it. 

. I am, therefore, inclined to the view that the 
mortgaged property means the entire mortgaged 
property and not merely any portion of it. 

[ 20 ] Ajart from this, there is the further 
question whether it can be said, in the circum- 
stances of this case, that the mortgaged property 
was ‘in the hands of a transferee.’ It cannot be 
seriously urged that if a mortgagor had executed 
two simple mortgages the decree-holder on the 
basis of the first mortgage could claim the right 
to execute his decree even though the judgment- 
debtor was an agriculturist entitled to the 
benefit of the Temporary Postponement of 
Execution of Decrees Act, on the ground that the 
property w&s ‘in the hands of a transferee,’ 
the second mortgagee. In the case of a usufruc- 
tuary mortgage, it is true the actual physical 
possession of the fields is with the usufructuary 
mortgagee, but, to my mind, the Legislature 
was not dealing with the question of the actual 

3. (’42) A. I. R. 1942 All. 396 (393): I. L. R. (1943) 
All. 55: 203 I. C. 331: 1942 A. L. J. 571 (F B). 


physical possession but with the question of the 
legal rights of the parties. It could not be said 
that the property that had been mortgaged to 
the first mortgagee and which was to be sold in 
execution of the decree was in the hands of the 
second mortgagee. After the first mortgage the 
mortgagor remained the owner of the property 
and only certain rights in the property had 
passed to the first mortgagee. After the second 
mortgage, though it was a usufructuary mort- 
gage, the mortgagor still remained the owner of 
the property but some more rights were carved 
out in favour of the second mortgagee. The 
second mortgagee could never claim that the 
property w^ioh had been mortgaged to the first 
mortgagee and which was liable to sale in execu- 
tion of his decree had at any stage come ‘to the 
hands of’ the second mortgagee. In this view of 
the matter also, the judgment-debtor’s appeal 
must fail. 

[21] For the reasons given above I would 
dismiss this appeal with costs and uphold the 
order passed by the Court below. 

By the Court: — The appeal is dismissed 
with costs. 

d.r./d.h. Appeal dismissed. 
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Yorke j. 

Ml, Sukhdei — Plaintiff — Appellant v. 
Lachhmi Narain — Defendant — Respondent. 

Second Appeal No. 1009 of 1944, Decided on 
13-11-1945, from order of Temporary Civil and Sessions 
Judge, Cawnpore, D/- 20-4-1943. 

Limitation Act (1908), Art. 39— Lease of shop — 
Lessor serving notice upon lessee to vacate shop 
by certain date — Lessee failing to do so and 
remaining in possession after date fixed by notice 
— Suit by lessor for compensation for use and occu- 
pation — Neither Art. 39 nor Art. 115 applies — 
Suit is governed by Art. 120— Limitation Act (1908), 
Arts. IIS and 120. 

Trespass to land consists in an unjustifiable intrusion 
by one person upon land in the possession of another. 
Trespass is thus a wrong committed against the posses- 
sion of the plaintiff. There is a wide distinction between 
continuing in possession of property of which the 
possession has commenced lawfully and intruding upon 
property which was not previously in the possession of 
the intruder, [Para. 4] 

Plaintiff rented a shop to defendant in 1929. The 
plaintiS on 8-2-1933 served a notice on the defendant 
asking him to vacate the shop up to 25-2-1933 and 
informing him that if he did not vacate the shop, he 
would be liable for damages for use and occupation 
after that date. The defendant failed to give possession 
to the plaintiff until 15-9-1934 and hence the plaintiff 
brought a suit on 15-4-1937 for compensation for use 
and occupation: 

Held (1) that the defendant was not a trespasser. The 
plaintiff was not in possession of the property but the 
defendant bad lawfully entered into possession of that 
property and his remaining upon it after the determina- 
tion of the lease and the notice to quit did not consti- 
tute a trespass upon the property in the required sense. 
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The suit was not therefore, a suit for compensation for 
trespass upon immovable property and hence Art. 39 
did not apply. [Para 4] 

(2) That Art. 115 was also not applicable. What the 
defendant bad done was to commit a breach of his 
statutory liability under the provisions of S. 108 (g) of 
Transfer of Property Act. As the breach was of a 
statutory liability, Art. 115 did not apply. The suit was 
governed by Art. 120:34 Mad. 502, Expl. [Paras 5 & 6] 

Limitation Act — 

(’42) Chitaley, Art. 39, N. 4; Art. 115, N. 1, Pts. 6 
and 7. 

Shambhu Prasad, Walter Dali, P. N. Baltsar and 
P. N. Shukla — for Appellant. 

P. N. Sharvia — for Respondent. 

Judgment. — This second appeal * raises a 
question of limitation only. The plaintiff appel- 
lant Mt. Sukhdei had instituted her suit to 
recover sum of Es. 1920 as compensation for 
use and occupation of a shop which had been 
rented to the defendant as far back as the year 
1929. After some difficulties between the parties 
and some litigation, the plaintiff on 8-2-1933 
served a notice on the defendant asking him to 
vacate the shop up to 25-2-1933 and informing 
him that if he did not vacate the shop, he would 
be liable for damages for use and occupation 
after that date at the rate of Rs. 6 per day. The 
defendant, it was said, failed to give possession 
to the plaintiff* until 15-9-1934, hence the present 
suit which was filed on 15-4-1937. 

[ 2 ] One of the points raised incidentally in 
the trial Court on issue 3,** to what damages, if 
any, is the plaintiff’ entitled?’* was the question 
which Article of the Limitation Act was appli- 
cable to the suit. After considering the alter- 
native possibilities of applying Art. 115 and Art. 

120 , Limitation Act, the learned City Munsif of 
Cawnpore held that Art. 120 was applicable and 
therefore decreed the suit for the whole amount 
claimed. As Art. 120 prescribed a period of 6 
years and the whole of the period for which 
compensation was claimed fell within the period 
of G years prior to the institution of the suit, 
that was the only possible conclusion. 

[3] In appeal the learned Temporary Civil 
and Sessions Judge of Cawnpore rejected the 
contention that Art. 115 or Art. 120 could be 
applied and he held that the suit was governed 
by Art. 39, sch. l, Limitation Act which pre- 
scribes a period of limitation of 3 years for a 
suit for compensation for trespass upon im- 
movable property, and the time from which the 
period runs being the date of the trespass. He 
took the view that the defendant by holding 
over after receiving a notice to quit thereby 
became a trespasser and hence Art. 39 was 
applicable to a suit for compensation in resi>ect 
of that trespass. In consequence of this decision 
be held that the suit was only in time with 
respect to the period of 5 months and 2 days 


from 18-4-1934 to 15-9-1934 and he reduced the 
plaintiff’s claim for damages from Bs. 1920 to 
Rs. 606 and decreed _ the claim with propor- 
tionate costs only and interest pendente lite and 
future at 6 per cent. 

[4] On behalf of the plaintiff appellant, it is 
now contended ' that whatever Article may be 
applicable to such a suit as the present one, 
Art. 39 is certainly not applicable. The question 
in effect resolves itself into a different question,, 
that is, what was the real position of the defen- 
dant holding possession of this property, intO' 
possession of which he had come in a perfectly 
legal manner, after the period fixed in the 
notice. In the ordinary way, suppose a tenant 
continues to hold over after the expiry of his 
lease aud the landlord accepts rent from him, 
the tenant who was previously a lessee under 
the contract between the parties becomes wbat 
is called a tenant by sufferance; but, at any 
rate, he is prima facie still a tenant. The posi- 
tion after the tenancy has been determined by 
a notice will obviously be somewhat different. 
But for the purposes of considering the appli- 
cability of Art. 39 the question which has to be 
decided is whether thereafter he is in possession 
as a trespasser. In my judgment it cannot be- 
said that he is a trespasser. The general impres- 
sion I derive from Art. 39, from the notes ta 
Art. 39 in Ohitaley’s commentary on the Indian ^ 
Limitation Act, Vol. Ii and the quotations from 
Salmond on Torts which he reproduces is that 
as stated in Clerk & Lindsell on Torts, Edn. 9» 
chap. XV at p. 401, 

“Trespass to land (1 am quoting here from Clerk and| 
Lindsell) consists in an unjustifiable intrusion by one! 
person upon land in the possession of another.” 

It is obvious that there is a wide distinction 
between continuing in possession of property of 
which the possession has commenced lawfully 
and intruding upon property which was not 
previously in the possession of the ifitruder. In 
the passage quoted from Salmond on Torts 
trespass to immovable property is defined as 
follows : 

“The wrong of trespass to land consists in the act of 
entering upon land in the possession of the plaintiff or 
remaining upon such land or placing any material 
object upon it, in each case without lawful justifi* 
cation.” 

Another passage quoted in Chitaley runs as 
follows : 

“Trespass is, thus, a wrong committed against the ^ 
possession of the plaintiff.” 

In the same section of his notes Chitaley quotes 
from a Madras decision in the following terms : 

“But where there is no proof of the plaintiff’s posses- 
sion being disturbed, a suit for compensation cannot be 
sustained.” 

It appears to me that the upshot of all these 
clearly is that the present suit is not a suit for 
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compensation for trespass upon immovable pro. 
perty. The plaintiff was not in possession of the 
property but the defendant bad lawfully entered 
into possession of that property and his 
remaining upon it after the determination of the 
lease and the notice to quit does not constitute 
a trespass upon the property in the required 
sense. The only case upon which learned counsel 
f for the respondent has been able to found his 
argument for the applicability of Art. 39 is a 
Bench decision of the Madras High Court in 
CRamasami Eeddi v. Authi Lakshmi Ammal,] 34 
Had. 502.^ That, however, was rather a peculiar 
suit. The i:)laintiff instituted two suits. He in- 
stituted a suit for ejectment of the defendant 
from certain property, the facts of which are not 
reproduced in the decision. He also instituted a 
suit for mesne profits for the period between the 
institution of the ejectment suit and the date of 
judgment in that suit. It was found that there 
were no profits actually collected and it was held 
that this was a suit for compensation for trespass 
upon immovable property. The learned Judges 
then said: 

“We have then to decide between Art. 39 and the 
residuary Art. 120, Is the present action one for com- 
pensation for trespass upon immovable property? We 
have come to the conclusion, though not without hesita- 
tion, that it is. The action under the English Law in 
such a case as the present was in trespass. A claim for 
mesne profits when the plaintifi has been ousted front 
^ possession is essentially one for damages”. 

The difificulty in estimating the value of this 
decision arises from the absence of any infor- 
mation as to the nature of the suit for ejectment. 
If that was a suit for ejectment of the defendant 
as a trespasser, then one would naturally expect 
the suit for compensation for the period during 
which that suit was pending to be a suit to 
which Art. 39 would apply in preference to Art. 
120 . The decision therefore does not really help in 
the decision of the present case. In my judgment 
Art. 89 is not applicable. 

[5] The alternative put forward on behalf of 
the respondent is that Art. 115, scb. i, Limitation 
Act is applicable. That Article provides a period 
of 3 years’ limitation for a suit for compensation 
for the breach of any contract, express or impli- 
ed, not in writing registered and not herein 
specially provided for, and the time from which 
the period begins to run is “when the contract is 
broken, or (where there are successive breaches) 

I when the breach in respect of which the suit is 
instituted occurs, or (where the breach is con- 
tinuing) when it ceases.’’ There are in a sense two 
answers to this contention. In the first place, I 
do not think that the present suit is one to wliich 
Art. 115 applies at all. What the defendant has 
'done is to commit a breach of liis statutory 

1. (’ll) 34 Mad. 502 (504):8 I. C. 162. 
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liability under the provisions of S.108 (q),T. P. 
Act. By that provision: 

“In the absence of a contract or local usage to the 
contrary, tbelessorandthe lessee of immovable property, 
as against one another, respectively, possess the rights 
and are subject to the liabUities mentioned in the rules 
next following, or such of them as are applicable to the 
property leased: — (q) on the determination of the lease, 
the lessee is bound to put the lessor into possession of 
the property,” 

Bearing in mind the words with which the 
section opens, I think it is impossible to say 
that the liability imposed on the lessee by cl. (q) 
of this section is a liability imposed by a con- 
tract either express or implied. On the contrary, 
it is a statutory liability and Art. 115 does not 
provide a period of limitation for a suit for 
compensation for breach of a statutory liabi- 
lity or, as it might be described, breach of 
statutory duty. The second answer to this 
contention put forward by Mr. Dutt on behalf 
of the appellant is that if this article were to be 
construed as to be applicable it would not justify 
a reduction of the plaintiff’s claim. The plain- 
tiff is claiming compensation or damages 
for breach of the liability and although she 
has chosen to put the claim in the form of 
an arithmetical calculation based on the period 
for which she wad kept out of possession, she 
was perfectly entitled to claim this sum or 
indeed any larger or smaller sum which she 
might fix as a suitable amount of compensation 
for breach of the statutory duty which lay upon 
the defendant. 

[6] Upon a consideration of the arguments 
put before me and the terms of the articles, it 
seems to me to be clear that neither Art. 39 nor Art. 
115 was applicable to the present suit. No other 
article has been suggested as being applicable 
in the course of argument. In my opinion the 
learned Munsif was perfectly right in holding 
that the case fell within the scope of Art. 120 and 
he was, therefore, right in decreeing the plain- 
tiff’s claim as made by her. I accordingly 
allow this appeal with costs, set aside the decree 
of the lower appellate Court and restore the decree 
of the trial Court. Leave for Letters Patent 
appeal is refused. 

d.s./d.h. Appeal allowed, 

A. I. R. (34) 1947 Allahabad 33 [ C. N. 18, ] 
Malik and Wali Ullah JJ. 

jMadho Sinyh and another — Appellants v. 

Janfj Bahadur and others — Respondents. 

First Appeal No. 104 of 1940, Decided on 2Glb April 
1916. from order of Special Jud-»o, 1st Grade, Etali, 
D/- 31st January 1940. 

^ U. P. Encumbered Estates Act (25 [XXVJ of 

1934), S. 9 — Application by landlords under Act 

One of creditors impleaded as opposite party dying 
but landlord applicants not bringing his legal re- 
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presentatives on record in time ~ Application 
against deceased creditor abating — His legal re- 
presentatives can apply under S. 9 and need not 
apply ior setting aside abatement. 

Where landlords have made an application under 
the U. P. Encumbered Estates Act and after the death 
of one of the creditors Impleaded as opposite party, 
have not brought his legal representatives on record 
within 90 days, the landlords’ application petition 
abates qua the deceased creditor but his debt is not 
extinguished. It is open to the legal representatives of 
the deceased creditor in such a case to apply under 
S. 9 setting forward their claim and need not apply for 
setting aside the abatement. [Para 1] 

P. M. Verma and Jagdisli Sakai — for Appellants. 

Malik J. — There is no force in this appeal. 
The appellants were the landlord applicants 
under the Encumhered Estates Act. One of the 
creditors 'who was imx)leaded as an opposite 
party was Jyoti Prasad. He died, but the land- 
lord applicants did not apply for bringing his 
legal representatives on the record within 80 
days. The result of that failure was held by 
this Court to be that the debtors’ application 
petition had abated gtia Jyoti Prasad. The High 
Court bad overruled the suggestion made on 
behalf of the landlord applicants that Jyoti 
Prasad’s debt had been extinguished. The result, 
therefore, of that decision is that the landlord 
applicants* application as against Jyoti Prasad 
was deemed to have abated ■while Jyoti Prasad’s 
debt was held to be still outstanding. The appli- 
cation filed on behalf of the landlord applicants 
as against others was still pending and was not 
dismissed in its entirety. It is open to any 
creditor, whether he is impleaded by the land- 
lord applicant or not, to file a claim under S. 9 
so long as the claim is within time. Jyoti Pra- 
sad’s sons and grandson filed an application 
under S. 9 that they might be allowed to prove 
their claim against the landlord applicants. It 
is clear that the application -^^'as filed within 
time and that fact is not disputed by learned 
counsel for the appellants. What he has, how- 
ever, urged is that the only remedy open to 
the respondents was to apply for the setting aside 
of the abatement. It has now been held that 
the abatement was not due to any default on 
their part. It was held by a Bench of this Court 
in [Gokaran Singh v. Brij Bhukanl 1939 A, L. J. 
92S' that the landlord applicants must be trea- 
ted as plaintiffs and that the creditor is in the 
position of a defendant. It was relying on this 
ruling that this Court has held inter partes 
that the application of the landlord applicants 
as against Jyoti Prasad had abated but that 
Jyotf Prasad’s claim was not extinguished. There 
can be, therefore, no question of the respon- 
dents applying for t he setting aside of the abatfr- 

1. (’39) 26 A. I. R. 1939 All, 717 (718) : I. h. B. (1939) 
All. 892 : 185 I. C. 402 : 1939 A. L. J. 928. 


ment. The result of the decision of this Court 
inter partes is that there is an application on 
behalf of the landlord applicants under s. 8, 
Encumbered Estates Act but Jyoti Prasad or 
his estate is no longer included in the list of 
creditors given by the landlord applicants. It 
was open to Jyoti Prasad’s legal representatives 
to file an application under S. 9 setting forward 
their claim. It being admitted that limitation ^ 
had not expired, there is no reason why the 
respondents should be forced to apply for setting 
aside the abatement and should not be allowed 
to put in an independent claim in their own 
right. There is no force in this appeal and we 
dismiss it under o. 41, R. 11, Civil P. 0. 

d.S./d.h. Appeal dismissed* 

A. I. R. (34) 1947 Allahabad 34 [C. N. 19] 

Verma and Bind Basni Prasad JJ. 

Mirza Mohammad Anwarul Ahsan — 
Plaintiff — Appellant v. Mt, Naznin Begam 
and another — Defendants — Respondents, 

First Appeal No. 235 of 1944, Decided on 16-4-1946, 
from order of Addl. Civil Judge, Benares, D/- 12-6-1944. 

(a) Court-fees Act (1870), S. 6 (3), Proviso (U. P. 
Amendment) — Order of dismissal under S. o (3) 
Proviso cannot be treated as order of dismissal 
under O. 9, R. 8, Civil P. C. — Application under 
O. 9, R. 9, Civil P. C., does not lie against such 
dismissal— Civil P. C. (1908), O. 9, R. 9. 

The order of dismissal mentioned in O. 9, R. 8,^ 
Civil P. C., is an order which is passed on account of 
the failure of the plaintifi to appear when the suit is 
called on for hearing, while the dismissal mentioned in 
the proviso to S. 6 (3), Court-fees Act, is brought about 
by the failure of the plaintifi to make good a deficiency 
in court-fee for the payment of which the Court has 
permitted bim to furnish security. The two dismissals 
cannot be treated as identical. When the Court passes 
an order of dismissal under the proviso, to S. 6 (3), 
Court-fees Act the order should not be taken to be an 

order of dismissal under O. 9, R. 8, Civil P, C. 

[Paras 3 and 4] 

The fact that the plaintifi is absent on the day the 
order is passed cannot make the order one under O. 9, 

R. 8. Hence an application under O. 9, R. 9 does not 
lie against such dismissal. [Para 5] 

(b) Interpretation of Statutes — Plain language 
should be given its plain meaning — Court should 
not speculate as to intention of Legislature. 

The function of the Courts is to look at the plain 
language of the statute and to give it its plain meaning 
and n^t to speculate as to what might have been the 
intention of the Legislature. [Para 3] 

J, Swarup — for Appellant. 

Aziz Basan and B. Upadhiya — for Respondents. ^ 

Yerma J. — The material facts are these. The 
suit out of w'bich this appeal has arisen was filed 
by one Mt. Maryam Begam. A question as to 
deficiency in court-fee was raised by an Inspec- 
tor of Stamps. Eventually, on 22-10-1943, a find- 
ing was recorded by the Court to the effect that 
there was a deficiency in court-fee to the extent 
of Bs. 785 and the plaintiff was ordered to make 
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good this deficiency by 4-11-1943. On 3-11-1943 
the plaintiff applied that she might be permitted 
to give security to the satisfaction of the Court 
for payment of the deficiency in court-fee ^’ithin 
such time as the Court might allow. This appli- 
cation was allowed on 10-11-1943 and the plaintiff 
was ordered to furnish security to the satisfac- 
tion of the Court by 18-11-1913 undertaking that 
the deficiency specified in the order passed on 
22-10-1943 would be paid by the first date of final 
hearing which would be fixed on the date on 
which issues would be framed. The security was 
duly furnished. On 23 11-1943 issues were framed 
and 13th and I4th March 1944 were fixed for final 
hearing. Subsequently it transpired that the plain- 
tiff, Mt. Maryam Begam, bad in the meantime 
died and the present appellant, who is her son, 
applied to be brought on the record as plaintiff in 
his mother’s place. This application was granted 
on 31-1 1944. Amendments in the pleadings of the 
parties followed and an additional issue was 
framed on 25-2-1944. On the same date, i. e., on 
25-2-1944, the Court ordered that the new plaintiff 
must pay the court-fee, which had been found 
by the order of 22-10-1943 to be due, by the date 
fixed for final hearing. The suit came up for 
hearing on 13-3-1944 which, as already stated 
was the date fixed for the final hearing of the 
suit. It then transpired that the deficiency in 
court-fee had not been made good. The plaintiff’s 
counsel stated that his client W'as absent and 
that he had no instructions. The Court thereupon 
recorded an order in which it made the follow- 
ing observations ; “The deficiency of court-fee, 
as per the finding dated 22-10-1943 and the order 
dated 25-2-1944 has not been made good. Sec- 
tion 6 (3), proviso, therefore applies,” and con- 
eluded its order in the following words ; “Suit 
dismissed with full costs to the contesting defen- 
dants from the plaintiff.” On 16-3-1944 an appli- 
cation was filed on behalf of the appellant. This 
application purported to be under o. 9, B. 9, 
Civil P. C., and the prayer was that the dismissal 
of the suit be set aside. The Court below has 
dismissed that application and this appeal is 
directed against that order. 

[ 2 ] The contention raised on behalf of the 
appellant is that the order dismissing the suit 
passed on 13-3-1944 w'as, or at any rate must be 
treated as, an order passed under 0.9, K.8, Civil 
P. C., and that, therefore, an appeal lies under 
O. 43, R. 1 of the Code. The argument on behalf 
of the respondents, on the other hand, is that that 
order was not under o. 9, R.8, that consequently 
no application under 0.9, R.9 was maintainable 
and that, therefore, no appeal lies from the order 
complained of. 

[3] Learned counsel for the appellant relies 
on the fact that the word used in the main 


paragraph of sub-s. (3), S, 6, Court-fees Act (as 
amended by the U. P. Provincial Legislature) is 
“reject” and the word used in the proviso to 
that sub-section is “dismiss", and argues that 
this show’s that the intention of the Legislature 
w'as that, w’ben the Court passes an order of 
dismissal under the proviso, the order should be 
taken to be an order of dismissal under o. 9, 
R. 8, Civil P. C. We are unable, how'ever, to see 
any justification for this ai'gumeut. In the first 
place, if that was the intention of the Legisla- 
ture, it has certainly not indicated it, directly 
or indirectly, expressly or by implication. In 
the second place, the function of the Courts is to 
look at the plain language of the statute and to 
give it its plain meaning and not to speculate as 
to what might have been the intention of the 
Legislature. In the third place, the order of dis- 
missal mentioned in o. 9, R. 8 of the Code is an 
order w’hich is imssed on account of the failure 
of the plaintiff to appear when the suit is called 
on for hearing, while the dismissal mentioned in 
the proviso to S. 6 (3), Court-fees Act is brought 
about by the failure of the plaintiff* to make good 
a deficiency in court-fee for the payment of 
which the Court has permitted him to furnish 
security. We are unable, therefore, to accept the 
contention that the two dismissals must be 
treated as identical. 

[4] It may also be pointed out that the reason 
— if it is necessary to search for a reason — for 
the difference in the words used in the main 
paragraph and the proviso to s. 6 (3), Court-fees 
Act may be this. The main paragraph deals 
with a case w’here the plaintiff’, who has been 
ordered to make good a deficiency in court-fee, 
has not asked for any latitude, w'hereas the pro- 
viso deals w’ith a case w’here the plaintiff has 
asked for and has been allow'ed a concession in 
that he has been permitted to furnish security 
and thus gain time for the payment of the defi- 
ciency, and so the Legislature thought fit to use 
the stronger w’Ord in the proviso. Be that as it 
may, we are unable to see any reason for hold- 
ing that the order passed on 13 3-1944 was an 
order under O. 9, U. 8, Civil P. C. That being so, 
the appellant had no right to apply under o. 9, 
B. 9. The decision of the Court below' was 
therefore, correct and this appeal is not main- 
tainable. 

[5] It is true that the plaintiff’s counsel stated 
before the Court below that tlio plaintiff was 
absent but that cannot be relied upon in support 
of the argument that O. 9 of the Code was 
applicable. A plaintiff who is not prepared to 
make good the deficiency in court-fee, which he 
has been ordered to pay and for which he has 
been allowed to furnish security, cannot be 
allowed to milUfy the proviso to s. 6 (3), Court- 
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fees Act by failing to appear. For the reasons 
given above we dismiss this appeal with costs. 

t6] Bind Basni Prasad J.— I concur with the 
view expressed by Hon'ble K. Verma J., and I 
desire to add a few words. There is a sharp distinc- 
tion between the dismissal of a suit under the pro- 
viso to sub- s. ( 3 ), S.6, Court-fees Act and that under 
O. 9, R. 8, Civil P. C. They contemplate diffe- 
rent stages of the proceedings. The proviso to 
sub-3. (3), s. 6 does ncft contemplate the appear- 
ance or the non-appearance of the plaintiff on 
the date of the hearing. All that it is concerned 
with is the non-payment of the court-fee. If the 
deficiency in the court-fee is paid the suit will 
proceed, no matter whether the plaintiff is pre- 
sent or not. There can be no dismissal of a suit 
under the proviso to s. 6 ( 3 ), Court-fees Act if 
the requisite court-fee has been paid. On the 
other hand, under o. 9, B. 8 a dismissal takes 
place only for non-appearance of the plaintiff 
irrespective of the fact that the court-fee has 
already been paid. This distinction should be 
prominently kept in view. 

[ 7 ] Section 6, Court-fees Act, as it stands at 
present, was enacted by the Provincial Legisla- 
ture recently and along with it ss, 6A, 6B and 
6C were added. A perusal of these sections will 
show, they deal with a new subject which was 
not to be found in the old Court-fees Act. That 
new subject was the report of the Inspecting 
officers of the Stamp Department. Formerly 
such reports when they came before the Courts 
were accepted or rejected by the Courts and the 
authorities of the Stamp Department had no 
legal remedy open to them to question the find- 
ings of the Court on the reports. These sections 
now give a remedy to the authorities of the 
Stamp Department to question the findings of 
the Court on the reports and make the provi- 
sions stringent so that in the event of their 
reports being accepted the deficiency in court-fee 
might be made good. It is for this reason that 
in sub-s. {3), s. G, Court-fees Act two provisions 
have been made. In the main sub-section there 
is the provision for the rejection of the plaint 
and in the proviso to that section there is a pro- 
vision for an order of the dismissal of the suit. 
It will be seen that these provisions for the 
rejection of the plaint or the dismissal of the 
suit follow from the report of an officer men- 
tionecl in S. 24 A, Court-fees Act and not from 
the report of the office of the Court.* For the 
latter class of cases provision for rejection of 
the plaint is made in o. 7, R. 11 , Civil P. C. 

d.S./D.H. Appeal dismissed. 
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Verma and Bind Basni Prasad JJ. 

Banshi and othexs-Defendants-Appellahts 
v. B. Sobhnath Singh, Plaintiff and another. 
Defendant — Respondents. 

First Appeal No, 98 of 1945, Decided on 16-4-1946 » 
from order of Civil Judge, Benares, D^27-l-1945. 

(a) U. P. Temporary Postponement of Execution 
of Decrees Act, (10 of 1937) (now repealed) — S. 2 (2),*N 
(g) — Schedule does not deal with castes but classes 
— Tanner or leather worker — Person chamar by 
caste — No presumption that he is tanner or leather 
worker. 

The schedule does not deal with castes. It deals with 
classes, in other words with callings or occupations. The 
mere fact that a person is chamar by caste can be no 
justification for bolding that he must necessarily be a 
tanner or leather worker; that fact must be proved by 
credible evidence. (Para 2] 

(b) U. P. Temporary Postponement of Execution 
of Decrees Act, (10 of 1937), (now repealed) — 

S. 2(2) — Schedule — Conditions as to both residence 
and class must be satisfied. 

Residence outside the limits of a municipality is not 
by itself sufficient to bring a person within the schedule. 

In addition to that be must also belong to one of the 
classes mentioned in the schedule. [Para 3] 

Amhika Prasad — for Appellants. 

B. Upadhya — for Respondents. 

Verma J. This is a defendants’ appeal 

arising out of a suit for sale on foot of a deed of 
simple mortgage. The Munsif dismissed the suit 
on the ground that it was barred by time and 
did not try the remaining issues. On the plain- 
tiff’s appeal, the lower appellate Court differed 
from the Munsif on the question of limitation, 
and remanded the case to the Court of the 
Munsif for the trial of the remaining issues. 
TJiis appeal is directed against that order of 
remand. The facts relevant to the question that 
arises for consideration are these. The deed in 
suit was executed on 22-1-1929, by Tunni, the 
father of the present defendants, and by Banshi,. 
defendant 1. Tunni died sometime later and the 
other three defendants were impleaded in the suit 
as his legal representatives. A period of 2 years was 
fixed in the deed for payment. Thus, the period 
prescribed in Art. 132, Limitation Act, had to be 
computed from 22-1-1931. The suit, therefore, 
would have been within time if it had been 
brought by 22-1-1943. It was, however, actually 
instituted on 20-5-1943. The plaintiff averred in 
the plaint that the suit was saved from limitation 
because the defendants were “agriculturists” 
within the meaning of that expression as given 
in s. 2 ( 2 ), Temporary Postponement of Execution 
of Decrees Act, (U. P. Act 10 fx] of 1937). What 
he apparently meant was that the defendants 
being such agriculturists, he was entitled under 
S. 5 of the Act, to exclude the period during 
which the Act remained in force. The ground on 
which the defendants were alleged to be “agri. 
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culturists** was not mentioned in the plaint. At 
the trial, however, the plaintiff alleged that the 
defendants belonged to one of the classes of 
persons mentioned in the Schedule attached to 
Act 10 [X] of 1937, namely, “tanners and leather 
workers”. The defendant denied this allegation 
and alleged that none of them was a tanner or a 
leather worker. It was admitted* by the defen- 
^ dants that they were ordinarily living outside 
the limits of a municipality, but they alleged 
that the the additional qualification required by 
the Act, namely, that of belonging to one of the 
classes of persons mentioned in the Schedule, was 
non-existent in their case. 

[2] The Munsif held that there was no credible 
evidence to show that the defendants, or any one 
of them, belonged to the class alleged by the 
plaintiff and that there was reliable evidence 


which showed that two of the defendants were 
in the service of two thekedars in the city of 
Benares, another one was working as a weaver 
in the employment of a cloth manufacturer in 
Mohalla Alipur in the city of Benares and the 
fourth one was working in a mill situated at 
Sheopur in the district of Benares. The learned 
Judge below, however, allowed the plaintiff’s 
appeal on the ground that as the defendants 
were chamars by caste, they must be taken to 
belong to the class of tanners and leather workers. 
Having heard learned counsel for the parties, 
w’e have come to the conclusion that the lower 
appellate Court’s decision cannot be sustained. 
The learned Judge began his judgment with the 
following sentence: “The defendants are Chamars 
by caste and the caste, as a whole, has been 
included in the Schedule for purposes of s. 2 , 
sub-cl. 2 (g) of Act 10 [x] of 1937.” It is snffi- 
jCient to say that the learned Judge was obviously 
iWrong. The Schedule does not deal with castes. 
It deals with classes, in other words, with callings 
or occupations. The mere fact that a person is a 
Chamar by caste can be no justification for hold- 
ing that he must necessarily be a tanner or a 
leather worker. It is obvious, in our opinion, 
that the learned Judge allowed his mind to be 
influenced by a presumption for which there is no 
justification. A man, who is a Chamar by caste, 
may or may not be a tanner or a leather worker. 
|It was, therefore, the duty of the plaintiff to 
jadduce credible evidence to establish his allega- 
Ition that the defendants were tanners and leather 
workers. At the request of the plaintifl’-respon- 
dent’s counsel, we have gone through the evidence 
for ourselves, and we do not find it possible to 
say there was any reliable evidence adduced 
by the plaintiff which could justify the Court in 
holding that he had proved his allegation. The 
plaintiff’s evidence consisted only of his own 
deposition and, having read it, wo are not sur- 


prised that the learned Munsif did not find it 
possible to believe his allegation. The learned 
judge below does not deal with the evidence at all. 

[3] The judgment of the Court below shows 
that the learned Judge was also of the opinion 
that residence outside the limits of a munici- 
pality was by itself sufificient to bring a person 
within the Schedule. That is clearly incorrect. 
In addition to that a person must also belong to 
one of the classes mentioned in the Schedule. 
Our conclusion, therefore, is that the decision at 
which the Munsif had arrived was correct. The‘ 
appeal is accordingly allowed, the order passed 
by the lower appellate Court is set aside and the 
decree of the trial Court, dismissing the suit, is 
restored. The appellants shall have their costs 
throughout. 

g.b./d.h. Appeal allowed. 
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FULL BENCH 

AliiSop Ag. C. J., Mathur and Sanker 

Saran. JJ. 

Siri Kishan Das and another — Applicants 

V. Mohd. Nazir and another — Opposite party. 

Misc. Case No. 250 of 1942, Decided on 1-4-1946. 
Reference made by Civil Judge, Meerut through District 
Judge. Meerut as per his letter No. 34, D/- 9-7-1942. 

Stamp Act (1899), Art. 4, Exemption (b) — Word 
“immediate” in, refers to purpose and not tq time — 
Affidavit sworn in Bombay on 24th April 1942 for 
filing at Meerut filed at Meerut on 12th May 1942 — 
Affidavit comes within exemption. 

The wordi“immediate” in Art, 4, Exemption (b) refers 
to purpose and not to time. Where auaffidavit wassworn 
in Bombay on 24th April 1942 for the set purpose of 
being filed in a Court at Meerut in connection with a 
pending proceeding it cannot be said that it was not 
sworn for immediate use in a Court of law merely 
because it was not filed at Meerut till 12th May 1942. 
It is therefore unnecessary to stamp the affidavit. 12 
Bom. 276, Exyl. [Para 1] 

(*43 Com.) Stamp Act, Art. 4, N. 2, Exemption (b), Pt. 1. 

Mansur Alam — for Applicants. 

Allsop Ag. C. J. — An affidavit w’as sworn in 
Bombay on 24th April 1942, for the set purpose 
of being filed in a Court in Meerut in connec- 
tion with a pending proceeding. As it was not 
filed till 12fch May 1942, the suggestion is that it 
was not sworn for immediate use in a Court of 
law. We have been referred to the case [In re : 
the application of Seshamma] 12 Bom. 276,^ but 
in our judgment, that case does not support the 
contention that this affidavit should have been 
stamped. In our judgment, the word “im- 
mediate” refers to purpose and not to time. We 
hold that it is unnecessary to stamp the affidavit. 
A copy of our judgment shall be sent to the 
Chief Revenue authority under the provisions 
of S. 59 (2), Stamp Act, 1899. 

G.N. Order accordingly. 

1. (’S8) 12 Bom. 276 (277). 
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Wali Ullah J. 

Bhagwati Prasad — Plaintiff — Applicant 
V. Ghatrapal and others — Defendants — 
Opposite party. 

Civil Revn. No. 186 of 1945, Decided on 3-4-1946, 
from order of Judge, Small Cause Court, Cawnpore, 
DM8.11-1944. 

(a) Limitation Act (1908), Arts. 75 and 80 

Instalment bond — On default of any one instalment, 
option to creditor to realise whole amount with 
interests or to sue for defaulted instalment only — 
Further option to creditor to realise whole amount 
when last instalment became due — Default com> 
mitted in payment of first instalment — Suit brought 
after 3 years from such default is barred under 
Art. 75 — Art. 80 has no application — Option to 
sue when last instalment fell due could not arrest 
running of time under Art. 75 — Contract Act 
(1872), S. 23. 

An instalment bond provided that in case of default 
in payment of any instalment (he creditor was to have 
the right to realise the entire amount under the bond 
with interest at certain rate or only the amount in 
respect of instalment in payment of which default was 
committed. It was further stipulated that the creditor 
was to have the right to realise by filing a suit in Court 
the total amount due from the executant on account of 
the principal and interest after the expiry of time for 
all the instalments i. e., at the time when the last 
instalment fell due. No instalment was ever paid at 
any time by the executant, so the first default in pay- 
ment occurred in June 1934. The creditor instituted 
the suit on 22-7-1944 : 

Hold (1) that as the entire amount under the bond was 
realisable on default in payment of an instalment, the 
whole amount became due when the first default was 
committed and therefore time began to run under Art. 75 
from the date of the first default i« e. June 1934, no 
matter whether the creditor had been given the option 
of suing only for the instalment in respect of which a 
default bad been committed. The third option given to the 
creditor to sue for the entice amount at the time when 
the last instalment became due could not arrest the 
running of time when once it had begun to run under 
Art. 75. Such a stipulation was nothing short of a con- 
tract or agreement between the parties for altering the 
statutory period of limitation, namely three years as 
rescribed by Art. 75 and must therefore be deemed to 
e void under S. 23, Contract Act. The suit was there- 
fore barred by limitation under Art. 75. [Paras 4,6 and 7] 

(2) that Art. 80 being the residuary article had no 
application : (’34) 21 A. I. R. 1934 All. 661 (P. B.); 
1943 A. L. J. 238 and (’34) 21 A. I. R. 1934 All. 
1039; Re/. ; (’33) 20 A. I. R. 1933 All. 235, IHsiing. 

[Para 4] 

Limitation Act. — 

(’42) Chitaley, Art. 75, N. 8, Pt. 3a. 

(b) Limitatron Act (1908), Art. 75— ‘Bond payable 
by instalments’ — Meaning of. 

A bond is payable by instalments only when the 
principal atnount thereof is payable by instalments and 
not where the interest is payable on particular dates but 
the whole of the principal is payable after a fixed date. 

[Para 7] 

Limitation Act. — 

(’42) Chitaley, Art. 75, N. 4, Pt. 1. 

Ambifca Prasad — for Applicant. 

G. Agarwala and K. N. Agarwala 

— for Opposite party. 


Judgment. — This is an application in revision 
by the plaintiff under s. 25, Small Cause Courts 
Act, against the decree passed by the learned 
Judge of the Small Cause Court dismissing his 
suit as barred by limitation. 

[ 2 ] It appears that one Darga Ahir executed 
a promissory note on 25-12-1930 for Rs. 200 in 
favour of Radhe Shiam. It was stipulated that 
interest would be paid on the amount borrowed*^ 
at the rate of RS. 2 per cent, per mensem. Sub- 
sequently on 24-9-1933, Durga Ahir executed a 
simple money bond for Rs. 200 in favour of 
Kadbe Shiam. It was recited in the bond that 
the amount due under the earlier promissory 
note dated 25-12-1930, together with interest came 
to a large amount but owing to the poverty of 
the executant of the bond (Durga Ahir) Badha 
Shiam, the creditor, had given up his claims to 
interest and had agreed to accept the bond for 
RS. 200 only in lieu of the earlier promissory 
note. It was stipulated in the bond that the sum 
of RS. 200 would be paid by instalments of Rs. 20 
each every year in the month of J aith-. It was 
further provided in the bond that in case of 
default in the payment of any instalment the 
lender aforesaid shall have the right to realise 
by filing a suit either the entire amount of the 
instalments in respect of which default be com- 
mitted and those in respect of which there be no 
default till then with interest at 1 per cent, per 
mensem or only the amount in respect of in- 
stalment in payment of which default be com- 
mitted. Further it was stipulated that the said 
Lala Saheb (the lender) will also have the right 

to realise by filing a suit in Court the total 
amount due from the executant on account of 
principal and interest after the expiry of time for 
all the instalments, that is at the time when the 
last instalment fell due. The plaintiff is the son 
of Radhe Shiam who is dead. The defendants 
are the sons of Durga who is also dead. The 
suit was instituted on 22-7-1944. 

[3] It is common ground that no instalment 
was ever paid at any time by the executant, so 
the first default in payment occurred in June 
1934. The suit was contested substantially on the 
grounds that Durga had not executed the bond 
in suit; that it was not for consideration and 
that in any event the suit was barred by limita- 
tion. On a consideration of the evidence on the 
record the learned Judge of the Court below 
found that the bond in suit was duly executed 
by Durga deceased and was for consideration. 

He also recorded a finding that the suit was 
governed by Art. 75, Dim. Act, and was conse. 
quently barred by time. The suit was accordingly 
dismissed but there was no order for costs. 

[ 4 ] Learned counsel for the plaintiff-ap- 
plicant has strongly contended that the Court 
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below took an erroneous view of the law in 
applying Art. 75, Limitation Act, to the facts of 
the present case. His contention is that the 
proper article to apply was Art. 80, Limitation 
Act, and the suit was consequently within time. 
It is, however, obvious that Art. 80 would have 
no application if the suit falls within the purview 
of Art. 75, of the Act. The crucial question, 
therefore, is whether on a proper interpretation 
of the bond in suit the case comes within the 
four corners of Art. 75. The material portions 
of the bond in suit have been set out above. 
It was provided in the bond that payments 
were to be made by instalments. It was 
further provided that if default was committed 
in the payment of any one instalment the 
creditor could realise the entire amount due 
under the bond with interest at one per cent per 
mensem. In view of these stipulations in the 
bond, it must be held that according to the pro- 
visions of the bond the whole amount became 
due at the time when the first default was com- 
mitted. Learned counsel for the applicant, how- 
ever, contends that it is clear from the provisions 
of the bond itself that a third option was given 
to the creditor namely a right to sue for the 
entire amount due under the bond together with 
interest at the time fixed for the payment of 
the last instalment. His contention is that owing 
to what he characterises as the option 3 given 
to the creditor time did not begin to run against 
the plaintiff applicant from the date of the first 
default. He argues that according to the special 
stipulation — the so-called option 3 — in the bond 
the plaintiff could institute the suit within three 
years of the time fixed for payment of the last 
instalment. If this contention is correct Art. 75 
has no application and the case would be gov- 
erned by Art. 80 . This contention was raised on 
behalf of the plaintiff applicant in the Court 
below as well but it was repelled by the learned 
Judge. The learned Judge of the Court below 
has relied upon the case in [Munshi Lai v. 
Sagar Mai] (1943) A. L. J. 238,' which in its turn 
is based on a Full Bench ruling of this Court in 
[Jawahar Lai v. Mathura Prasad] (1934) A. L. J. 
1035.^ The learned Judge of the Court below has 
found as a fact that there was no allegation or 
evidence to show that the creditor ever waived 
the benefit of the default clause in the bond. In 
regard to the stipulations contained in the bond, 
the learned Judge was of opinion that on a 
proper interpretation of the document as a whole 
there was no third and distinct option given to 
the creditor as contended for by the plaintiff. 
Leanied counsel for the plaintiff applicant has 

1 . (’43) 1943 A. L. J. 238 (239). 

2 . (’34) 21 A. I. B. 1934 All. 661 (675) : 57 All. 108 t 
1934 A. L. J. 1035 : 151 I. C. 585 (F. B). 


also contended that the principle laid down by 
a Bench of two learned Judges of this Court in 
[Lalta Prasad v. Gajadhar Shukul] (1933) A. L. j. 
550^ at p. 560 really governs the present case. 

[5] Learned counsel for the defendant oppo- 
site parties has strongly relied on the Full 
Bench decision in (1934) A. L. J. 1035^ and the 
case in (1943) A. L. J. 238' referred to above. 
During the course of arguments reference has 
also been made to the case in [Sukh Lai y. 
Bhoora] (1934) A. L. J. 1056.^ I have considered 
these rulings with care and I have also care- 
fully perused the stipulations contained in the 
bond in suit. It seems to me that the principles 
laid down by the Full Bench in (1934) A. B. J. 
1035^ may be summed up as under : In the case 
of an instalment bond, if it is provided that in 
the event of a default in payment of one instal- 
ment the creditor can bring his suit for realising 
the entire amount of the bond, the whole amount 
must be considered to become due within the 
meaning of col. 1, Art. 75, Limitation Act, and 
Art. 75 would be applicable to a suit based on 
such a bond. As Art. 75 would cover such a case 
neither Art. 74 nor Art. 80 can have any applica- 
tion. By virtue of the provisions of col. 3, 
Art. 75 time will begin to run from the date of the 
first default which makes the whole money due 
and if waiver is proved the date of a fresh 
default. In delivering the judgment of the Pull 
Bench in the case mentioned above at p. 1043 
Sir Shah Sulaiman C. J., is reported to have 
observed : 

“If a case is directly covered by the language of 
col. 1, Art. 75, namely, it is a case of a suit brought on 
a bond payable by instalments which bond provides 
that if default be made the whole shall bo due and the 
suit is brought after the whole has become due, then 
in my opinion, there is no escape from Art. 75.” 

[6] It follows, therefore, that time will begin 
to run from the date of default no matter 
whether the creditor has been given the option of 
suing only for the instalment in respect of which 
a default has been committed. The essential 
thing, to my mind, therefore is to find, on a 
proper interpretation of the language of the 
bond whether the entire amount of the bond 
becomes due on the occurrence of the default 
in question. If it be found that the entire 
amount becomes due the claim for the recovery 
of the amount w’ould consequently become bar- 
red by time after three years or six years if the 
deed be a registered one. It may he that it is 
barred by time even before the date for pay- 
ment of the last instalment arrives. The stipula.. 
tion in the bond in suit in the present case to| 

3. (’33) 20 A. I. R. 1933 All. 235 (241) : 55 All. 283 : 

1933 A. L. J. 550 : 149 I. C. 181. 

4 . (’34) 21 A. I. R. 1934 All. 1039 (1041) : 57 All. 561 ; 

153 I. C. 205 : 1934 A. L. J. 1056. 
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the effect that Lala Saheb will also have the 
right to realise by filing a suit in Court the total 
amount due from the executant on account of 
principal and interest after the expiry of time 
for all the instalments, that is, at the time when 
the last instalment falls due cannot arrest the 
running of time when once it has begun to run 
on account of the fact that Art. 75 governs the 
case. Such a stipulation is nothing short of a 
'contract or agreement between the parties for 
altering the statutory period of limitation, 
namely three years as prescribed by Art. 76. It 
is, however, quite clear that parties cannot by 
contract- alter the statutory period of limitation 
nor can they alter the statutory * starting voinV 
of limitation. Such a covenant must be deemed 


O. 9, O. 17, R. 3 merely says that the Court may proceed 
to decide the suit on the merits and does not, as an 
alternative, mention that it may pass an order under 
O. 9. The omission of reference to O. 9, in O. 17, R. 3 is 
significant and leads to an inference that if the condi- 
tions mentioned in O. 17, R. 3 are satisfied, the applica- 
tion of O. 9 is precluded and the only order which the 
Court can pasg is one under 0. 17, R. 3. [Para 2] 

The filing of a written statement amounts to *the 
performance of any act necessary to the further progresa..^ 
of the suit' within the meaning of , 0. 17, R. 3. Therefore, 
a decree passed ex "parle against the defendant on failure 
to file written statement on the adjourned date is one 
under O. 17, R. 3, and an application to set it aside 
under O. 9, R. 13 is not maintainable. Case law discus- 
sed, [Paras 4 and 6] 

CPC 

('44)’chitaley, O. 9. R. 13, N. 6; 0. 17, R. 3, N. 6, 

(*41) Mulla, O. 17. R. 3, P. 707, Notes. ‘Remedy’ and 
‘Procedure to be . . . .rule’. 


to be void under s. 23, Contract Act. 

[7] Learned counsel for the plaintiff-applicant 
relied upon the observations of the learned 
Judges in 1933 A. L. J. 550® at p. 560 where it is 
observed that the covenant in the bond entitling 
the creditor to sue before the expiry of the 
stipulated period .... was for. the benefit of 
the creditor, and it was open to him to waive 
that option and to wait for the full period of 
four years before putting the bond into suit. 
These observations no doubt are in favour of 
the applicant but this case is clearly distinguish- 
able. It w'as not a case of a bond payable by 
instalments inasmuch as a bond is payable by 
instalments only when the 2 >rincipal amount 
thereof is payable by instalments and not 
where the interest is payable on particular 
dates but the whole of the principal is payable 
after a fixed date. Article 75 therefore, could not 
have applied in that case. In view of what has 
gone before, it seems to me that the suit was 
clearly barred by time and the Court below has 
jtaken a correct view of the law. 

[8] In my 'opinion, therefore, there is no force 
in this application and it is accordingly dis- 
missed. As observed by the learned Judge of the 
Court below the plaintiff-applicant may have 
been misled by the language in which the bond 
was couched. I, therefore, make no orders as to 
costs of this application. 

K.s. Bevision petition dismissed. 
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Bhutan Bam — Applicant v. Madan Lai 
— Opposite Party. 

Civil Revn. No. 526 of 1944, Decided on 11-1-1946, 
fi'Om order of Judge, Sm. 0. C., Deorai, D/-22-8-1944. 

Civil P. C. (1908), O. 9, R. 13 and O. 17, R. 3 — 
Failure to file written statement on adjourned date 
Decree passed exparte against defendant —De- 
cree is one under O. 17, R. 3 — Application under 
O. 9, R. 13 is not maintainable. 

While O. 17, R. 2 mentions that it is open to the 
Court, on an adjourned hearing, to pass an order under 


Barnandan Prasad — for Applicant. 

N. D. Pant — for Opposite Party. 

Order. — This is a revision under s. 25, 
Provincial Small Cause Courts Act. The facts 
may be stated as follows : The plaintiff, who is 
the opposite party in this revision, filed a suit 
in the Court of Judge Small Causes, .Gorakhpur, 
for recovery of a sum of Bs. 70 on account of 
the price of cement supplied by him to the 
defendant, who is the applicant before me. 3ist 
March 1944, was fixed for the final disposal of 
the suit. On that date, an application was made 
by the defendant for time to file his written 
statement. This application was granted and 
the case was adjourned to 2nd June 1944 on 
which date although the plaintiff was present, ■ 
the defendant, who bad not filed his written 
statement, was absent. The learned Judge exa- 
mined one witness on behalf of the plaintiff and 
decreed the suit. The operative^ portion of 
the judgment runs as follows ; The suit to 
recover Rs. 70 is decreed with costs against the 
defendant ex parte.'* On 6th July 1944, the 
defendant filed an application purporting to be 
under O. 9. R. 13, Civil P. 0. This application 
came on for hearing on 22nd August 1944, and 
the learned Small Cause Court Judge, without 
going into the merits of the application, dis- 
missed the same upon the ground that it was- 
not maintainable, as the suit had been decided 
under o. 17, R. 3. Civil P. C. From that order 
the defendant has preferred this revision. 

[2] Learned counsel for the applicant con- 
tends that the suit was not decided under > 
0. 17, R. 3, Civil P. C., and that it was decided T 
ex parte under O. 9, R. 6 of that Code and, 
therefore, an application under O. 9, R. 13 was 
maintainable. On the other hand, counsel for 
the opposite party argues that time bad been 
granted to the defendant to file written state- 
ment, which was necessary to the further pro- 
‘u-ess of the suit, and therefore the date, on 
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which the suit was decided, was an adjourned The facts of that case are distinguishable from 


hearing. The result, according to learned counsel, 
was that the terms of O. 17, R. 3 were satisfied 
and the only decree which the Court could 
pass on that date was one upon the merits 
under o. 17, R. 3. In order to appreciate the 
rival contentions of learned counsel appearing 
for the parties in this case, it is necessary to 
y note that while o. 17, R. 2 mentions that it is 
open to the Court, on an adjourned hearing, to pass 
an order under O. 9; o. 17, R. 3 merely says that 
the Court may proceed to decide the suit on the 
merits and does not, as an alternative, mention 
that it may pass an order under O. 9. The 
omission of reference to O. 9, in0.17,R. 3 is signi- 
ficant and leads to an inference that if the con- 
ditions mentioned in 0.,17, R. 3 are satisfied, the 
application of o. 9 is precluded and the only 
order which the Court can pass is one under 
O. 17, R. 3. 

[8] I now proceed to examine the rulings 
relied upon by learned counsel for the parties in 
this case. Strong reliance is placed by learned 
counsel for the defendant upon the ruling in 
[Bhajan Singh v. Prem Narain] 1936 A. L. j. 
1274.^ In that case, on the first date of hearing, 
the suit was adjourned at the instance of both 
the parties. It appears that the reason for 
adjournment was that there was a prospect of 
compromise. On the adjourned date, a list of 
^ witnesses signed by the defendant’s counsel was 
filed in Court even before the case was called on 
for hearing, but at the time when it was called 
on, the plaintiff, his witnesses and his pleader 
were present. Thereupon the Court recorded the 
evidence produced on behalf of the plaintiff 
and decreed the suit, professedly, under o. 17, 
R. 3. On that very day, an application for setting 
aside the decree was made by the defendant 
and the learned Judge, without going into the 
merits of the application, rejected the same 
upon the sole ground that the decree having 
been passed under o. 17, R. 3, such an applica- 
tion did not lie. In these circumstances, Siilai- 
man, C. J. and Collister, J. came to the con- 
clusion that, in the case before them, although 
the decree was one necessarily on the merits, 
the proceedings against the defendant being ex 
t>arte, the decree passed against him would also 
be ex parte within the meaning of o. 9, R. 13, 
■Civil P. C. After holding that the mere filing of 
a list of witnesses did not amount to an ap- 
pearance on behalf of the defendant, the Bench 
reached the conclusion that tho decree passed 
against the defendant was without doubt ex 
parte and he was entitled as of right to show 
cause for his non-appearance under O. 9, R. 13. 

jT (*36) 23 A. I. R. 1936 All. 619 (620) : 164 I. C. 541; 
1936 A. L. J. 1274. 
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the facts in the present case. A request by the 
parties for adjournment of the case on the ground 
that there is a prospect of a compromise, is not 
one of the acts mentioned in O. 17, R. 3. In that 
case, it could not be said that time had been 
granted to the parties or to anyone of them to 
perform any of the acts necessary for the pro. 
guess of the suit. 

[4] Learned counsel for the applicant urges 
that a prayer for time to file a written statement 
would also not be covered by the terms of 
O. 17, R. 3 and the filing of a written statement 
does not amount “to the performance of any act 
necessary to the further progress of the suit’* 
within the meaning of O. 17, R. 3. Having regard 
to the authorities which I shall quote hereafter, 
I am not prepared to accede to this contention. 
In my judgment, granting of time by the Court 
to file a written statement is covered by* the pro- 
visions of o. 17, R. 3. On behalf of the plaintiff 
my attention has been invited to the ruling in 
[Sheo Pujan Kalwar v. Bishnath Kalwar] 1939 
A. L. J. 627.^ In that case, the defendant ap- 
peared on the date fixed for the final decision 
and applied for an adjournment in order to file 
a written statement. This prayer was allowed 
and, on the adjourned date, the defendant did not 
appear and the suit was decreed ex parte against 
him. Thereupon, an application for restoration 
was made and disposed of. The question, whether 
such an application was maintainable was mooted 
in this Court. Collister J. who decided that case 
read o. 17, R. 3 to mean that the only discretion, 
which was conferred upon the Court in a case 
where the conditions mentioned in O. 17, R. 3 
were satisfied, was either to decide the case on 
that date or not, but if it did decide the suit, the 
decision was bound to be on the merits. Col- 
lister J. was of the view that the adjournment 
was granted for one of the particular objects 
contemplated by R. 3, and that although the 
decree was ex parte in the sense that it was 
passed in the absence of the defendant, ap- 
pearance on behalf of the defendant had to bo 
assumed whether he was, in fact, present or not. 
The absence of any mention of o. 9, in o. 17, 
R. 3 was also noticed and it was held that the 
application for restoration under O. 9, R. 18, did 
not lie. This ruling appears to bo on all fours 
with the facts of the present case and I res- 
pectfully follow it. It is worthy of note that 
O. 17, R. 3 expressly lays down that the Court 
may proceed to decide the suit on tho merits, 
whether the party in default is present or not. 

[5] The next ruling to which reference has 
been made by learned counsel for the plaintiff 

2. (’39) 26 A. I. R. 1939 All. 642 (643) : I8b I. C, 102 T 
1939 A. L. J. 627. 
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is that in CNarain Das v. Madan- Mohan] .(1939) 

A. L. J. 371.® In that case, the suit was adjourned 
on a joint application made by both the parties 
in order to enable them to have sufficient time 
to summon and produce witnesses. On the 
adjourned hearing, the plaintiff was absent and 
his counsel stated that he had no instructions to 
proceed with the case. Thereupon the Court 
recorded such evidence as was produced by the 
defendants and dismissed the suit under 0. 17, 

B. 3. It was held that O. 17, R. 3 was appli- 
cable. Reference was made before the Bench, 
which decided this case in the High Court, to 
ruling in (1936) A. L. J. 1274^ and referred to 
above, and the Bench distinguished it upon the 
ground that the real point that arose for decision 
in that case was whether the filing of a list of 
witnesses on behalf of the defendant before the 
case had been called on for hearing did or did 
not amount to an appearance on behalf of the 
defendant within the meaning of o. 17, R. 2. 
Learned counsel for the plaintiff also referred 
me to the case in [Raja Singh v. Manna.-Singh] , 
A. I. R. 1940 ALL. 217.* In that case, on the date 
fixed for final hearing, the plaintiff appeared but 
neither the defendants nor their counsel appea- 
red and after the recording of evidence produced 
by the plaintiff, the suit was decreed. On the 
facts of the case, it was held that it could not 
be said that the defendants had failed to take 
any step for which time had been allowed and, 
therefore, O. 17, B. 3 did not come into play. 
This ruling is not of any assistance in the deci- 
sion of the point in controversy before me. The 
case in (1939) A. L. J. 627^ mentioned by me above 
was referred to before the Bench which decided 
the case in A. I. R. 1940 ALL, 217* and the 
learned Judges did not dissent from the decision 
in (1939) A. L. J. 627^ and distinguished the 
same from the case before them. 

[6] On the whole matter, I have arrived at 
the conclusion that the decree passed by the 
learned Small Cause Court Judge on 2-6- 
1944 was one under O. 17, R. 3, Civil P. C. To 
such a decree, in my opinion, O. 9, R. 13 could 
not apply and the application for setting aside 
the decree under that rule was rightly dismissed 
■ by the learned Small Cause Court Judge. For the 
'reasons indicated above, I dismiss this revision 
but in the circumstances of the case, I order the 
parties to bear their own costs in this Court. 

G M /d H. Bevisio n dt$rmssed. 


3. 1*39) 26 A. I. R. 1939 All. 524 (626) : 1H3 I. C. 703: 
i;T4o1'2VA: LB. 1940 All. 217 (218): 188 I. C. 411 


B. Bam Chander Sahai — Plaintiff -Ap- 
pellant V, Cantonment Board of Meerut — 
DefehdanUBespon dent. 

Second Appeal No. 804 of 1942, Decided on 1-11-1945,- 
from order of Addl. Dist, Judge, Meerut.D/- 23-12-1941. 

(a) Cantonments Act (1924), S. 273 (1) and (3) — 

EfUct of sub-ss. (1) and (3), stated. ^ 

The effect of the provisions of sub-ss. (1) and (3) of 
S. 273 and similar provisions in other Acts has been 
held to be that a plaintiff is entiled to institute his suit 
within eight months of the date of the accruing of the- 
cause of action after having delivered notice to the 
Board not less than two months prior to the institution 
of the suit. 

(b) Cantonments Act (1924), S. 273 — Object. 

Section 273, Cantonments Act makes provision for 

the protection of public aothorities by cutting down 
the period of limitation within which suits of particular 
kinds must be instituted against the Board and by 
providing that no such suit shall be instituted without a 
notice delivered not less than two months prior to the 
institution of the suit. The object of these two provisions 
is to give these public authorities an opportunity to- 
settle such claims without suit and to afford them 
protection Jagainst suits filed after considerable delay 
with the result that the burden falls upon a different set 
of tax-payers and not upon the body of tax-payera as it 
existed at the date of the cause of action. [Para 12] 

(c) Cantonments Act (1924), S. 273^ (1) — ‘Act done 
or purporting to hav© been done in pursuance of 
this Act*— Meaning— Post of Office Superintendent 
carrying certain fixed pay — Person appointed ^ a& 
Office Superintendent but paid less pay according 

to new scale introduced by Board but not sanc^4- 
tioned by Eastern Command — Suit by person for 
payment of arrears of. pay — S. 273 (1) does not 

apply. 

It is to acts which the Board* has not merely the 
authority, but also the duty to perform, that is, acts 
which are enjoined upon the Board that the protection 
afforded by S. 273 extends. In other words, ‘act done by 
the Board in pursuance of this Act’ means an act 
enjoined upon the Board by the Act. [Paras 13, o^j 
The post of an Office Superintendent carried a 
of Rs. 300 per month. The plaintiff was appoints and 
confirmed as Office Superintendent but was paffi Rs. 22b 
according to the new scale introduced by tl^ Board but 
not sanctioned by the Eastern Command. The plaintiff, 
on retirement, brought a suit for arrears of his salary 
on the bais that be was entitled to the payment of 

Bs. 300 every month. 

Held that though the Board had power to api^int an 
Office Superintendent there was no statutory obbgation 
on or duty of the Board to make the appointment. The 
breach of the implied contract to pay the plaintiff 
Rs 300 per month was not therefore an act done in 
pursuance of the Act and hence the provisions of 
S 273 (1) were not applicable to the suit. Case lato 
referred. [Para 331 

C. B, Agarwala — for Appellant. 

Dr. M. A. Bauf — for Respondent. 

Yorke J. — This is a second appeal by on& 
Ram Chander Sahai (who died during the hear- 
ing of the arguments and is now represented by 
other persons) who had on 19-9-1939 instituted a 
suit against the Cantonment Board of Meerut 
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for the recovery of Rs. 2500 as salary to which 
he claimed to be entitled but which had been 
withheld by the Board. The case has arisen in 
the following circumstances : The plaintiff is a 
man who had been for many years in the 
service of the Cantonment Board and in January 
1933 was holding the post of Tax Superintendent 
of the Board on Rs, 160 , p. m. In January 1933 
f one Mr. Palman, who had been in the service of 
the Board as permanent Office Superintendent 
on a salary of Bs. 800 per month, went on leave 
preparatory to retirement and the plaintiff was 
appointed as officiating Superintendent on 
Rs. 210, made up of Bs. 150 plus one-fifth of the 
salary of the post of Office Superintendent. In the 
year 1926 a new scale of pay of the office staff of 
the Cantonment Board had been sanctioned by 
the Board and the new scale of pay fixed for 
the Office Superintendent was Rs. 150 rising to 
RS. 300. It is not clear from the record as to 
what the exact scheme of increments was but it 
would appear that it provided for three annual 
increments of Rs. 25 each to he followed by annual 
increments of Rs. 15 upto the maximum of 
BS. 300. Be that as it may, it is free from doubt 
that this scale had never been submitted by the 
Board to the Eastern Command for sanction and 
in consequence at the date of the appointment 
of the plaintiff to the post of Office Superin- 
tendent the new scale of pay was not legally in 
force. The Board apparently had a peculiar 
habit of asking for sanction to the new rates 
of pay of each particular post at the time when 
a fresh appointment was being made to that 
post instead of seeking sanction to the scale as 
a whole. 

[2] It was, in these circumstances, that on 
24th July 1933, the plaintiff was made permanent 
on the post on a pay of bs. 225 and that sub- 
sequently on 23rd February 1934 the Board con- 
firmed the appointment of the plaintiff as Office 
Superintendent on Rs. 225. It was a contention 
on behalf of the Board that the plaintiff was 
himself responsible and somehow guilty of dis- 
honesty in not bringing to the notice of the 
Board that the new scale had not been sane, 
tioned, having an idea in his mind that he would 
later make a claim to be paid at the same rate 
as his predecessor, Mr. Palman. That contention 
was repelled by the learned Munsif, and al- 
though the learned additional District Judge 
X thought that there was a deliberate omission to 
ask for sanction of the Eastern Command to 
the revised scale of pay applicable to plaintiff’s 
case in August 1933, he took the view that the 
plaintiff could not be estopped from claiming 
that under the rules applicable to his case he 
was entitled to receive a salary of Bs. 300 from 
the date of his appointment. 


[3] We are of opinion, after considering the 
circumstances of the case, that undoubtedly the 
appointment of the plaintiff on Rs. 225 in the 
new scale of pay was the result of a general 
misunderstanding. The Board and every one 
responsible failed to realise that the new scale 
had not been passed by the Eastern Command 
and hence the appointment was made as if the 
scale had been sanctioned. The Courts below 
have gone into the history of the appointment 
and have shown how the question as to what 
was the correct pay of the plaintiff-api>ellant, 
came to be raised and those Courts have held as 
a fact that the correct pay of the post was 
RS. 300, and that the plaintiff could not be 
estopped from claiming pay at that rate by any 
conduct on his part. On 25th November 1936 as 
a result of the prior correspondence it was point- 
ed out by the Accountant-General in a letter. 
Ex. 28 , also described as Ex. u, that as B. Ram 
Chander Sahai was confirmed as Office Superin- 
tendent on 24th July 1933 and as the pay of the 
post on that date was Bs. 300 be should have, in 
view of fundamental r. 19, been allowed from 
24th July 1933 the presumptive pay of the post, 
namely, Bs. 300 and on isfc April 1934, when the 
revised scale of pay actually did come into 
force, his pay in the revised scale should, under 
the fundamental R. 23, have been fixed at the 
maximum scale, namely, Bs. 300 and that his 
pay might now bo regularized accordingly. On 
this letter the then Executive Officer, Major 
Kelan, made a note as follows : 

*'B. Ram Chander Sahai is entitled to Bs. 300 
per month from the date of his appointment as office 
Superintendent and the matter may be brought up at 
the time of bis retirement.** 

[4] At that date B. Bam Chander Sahai was 
already on extension having passed the age of 
55 and no doubt the Executive Officer thought 
that he would be retiring in another six months 
(i. e. from 20th May 1937) so that consideration 
of the matter would not be long delayed. 
Actually B. Bam Chander Sahai got another 
extension up to 20th May 1938 and it was not 
until 21st February 1938 that he applied for 
leave pending retirement and also asked to be 
paid his arrears of pay in accordance with the 
terms of the Accountant-General’s letter, Ex. 28. 
In due course the plaintiff retired with effect 
from 21st May 1938, but his application for 
arrears of pay remained undisposed of until 
on 21st December 1938 by its resolution of that 
date the Board declined to grant to him the 
arrears due. The plaintiff evidently had imme- 
diate information of this resolution and on the 
following day, 22nd December, he gave a notice 
to the Board, such as would be required if the 
provisions of S. 273, Cantonments Act were ap. 
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^icable to the case. The formal intimation of 
tthe Board’s decision was conveyed to the plain- 
tfeiff on 19th January 1939, but it was not until 
ISth September 1939 that the plaintiff instituted 
dns suit claiming arrears of pay from 24th July 
3S33 upto 20th May 1938, a total sum of Rupees 
^920-5*10 out of which he relinquished Rs. 20-5-10 
Ipossibly because it was not worth while to pay 
^additional court-fee for that amount. 

[ 5 ] The main defences that were taken were 
tthat the plaintiff was employed by the Board as 
'Office Supdt. on a salary of Rs. 225 and not on 
■RS. 300 , that the pay of thS^ post at the time of 
his appointment was not Rs, 300, that the plain- 
tiff himself was estopped because it was due to 
his conduct that the new scale of 1926 was not 
(referred to the Eastern Command before he was 
made permanent, and that the suit was barred 
thy limitation under the provisions of S. 273 (3), 
■Cantonments Act. The trial Court held against 
-the Board on all points and holding that for 
purposes of limitation the suit was governed by 
Art. 120, Limitation Act, it gave the plaintiff a 
decree for RS. 2306- 1-6 holding that the arrears 
■for the period from 24-7-1933 to 24-8-1933 only 
were time-barred. On appeal the learned Addi- 
tional District Judge held that the sanctioned 
pay of the Office Superintendent at the time of 
the plaintiff’s appointment was Bs. 300 per 
month, that the scale fixed by the Board in 192G 
was inoperative for want of sanction of the 
Eastern Command and the plaintiff was entitled 
to receive Rs. 300 per month as Office Superin- 
tendent from the date of his appointment. On 
the question of estoppel, he held that there could 
■bo no estoppel to defeat a plain provision of 
law, and that although in this case the position 
of the Board was altered for the worse by plain- 
tiff’s conduct, the plaintiff was not estopped 
from claiming salary at the rate of Rs. 300 per 
month from the date of bis appointment as 
Office Superintendent. No serious attempt has 
been made to contest any^of these findings in 
this Court. 

[6] On the question of limitation the learned 
Additional District Judge held that the case 
came within the mischief of S. 273, Cantonments 
Act. Section 273 (l) prescribes that ‘ no suit 
shall be instituted against any Board ... in 
respect of any act done or purporting to have 
been done in pursuance of this Act or of any 
rule or hye-law made thereunder until the 
expiration of two months after notice in wri^ng 
has been left at the office of the Board while 
S 273 (3) prescribes that no suit, such as is 
described in sub-s. (l) shall, unless it is an 
action for the recovery of immovable property 
or for a declaration of title thereto, be instituted 
after the expiry of six months from the date on 


which the cause of action arises.” The effect of 
these two provisions and similar provisions in 
other Acts, has been held to be that a plaintiff is 
entitled to institute bis suit within 8 months of 
the date of the accruing of the cause of action 
after having delivered notice to the Board not 
less than 2 months perior to the institution of 
the suit. In the present case it is clear that the 
plaintiff gave his notice to the Board on 22 - 12 - 1938;^ 
whereas the suit was not filed until 19 9-1939 
more than 8 months after the cause of action 
had accrued. 

[7] As we have remarked earlier, the finding 
that the pay of the post prior to the appoint- 
ment of the appellant was Rs. 300 is in the 
nature of a finding of fact and has not been 
sought to he questioned in this appeal, nor has 
the question of estoppel been argued. Owing to 
the death of the appellant, the appeal has come 
up before us on two occasions and it was not 
disputed that the only -question for argument 
was the question of limitation on the finding in 
regard to which the learned Additional District 
Judge dismissed the plaintiff’s suit. The ques- 
tions which arise, put shortly, are whether S. 273, 
Cantonments Act, applies to this suit. If not, 
what Article of the Limitation Act does apply 
and what part of the claim is within time? The 
learned Munsif was of opinion that S. 273, Can- 
tonments Act, was not applicable and that the 
suit was governed by Art. 120, Limitation Act.' 
It has been conceded in this Court that it would 
be difficult to contend that the suit is governed 
by Art. 120, and the suit might be construed as 
governed by Art. 102 or Art. 115, Limitation Act. 
In either case the limitation is 3 years and in 
consequence the bulk of the plaintiff’s claim is 
barred by limitation. Article 102 prescribes for 
a suit for wages not otherwise expressly provid- 
ed for by this schedule, a period of 3 years 
which begins to run from the date when the 
wages accrue due. Article 115 prescribes for a suit 
for compensation for the breach of any contract, 
express or implied, not in writing registered and not 
herein specially provided for, a period of 3 years’ 
limitation which begins to run from the date 
when the contract is broken or (where there are 
successive breaches) when the breach in respect 
of which the suit is instituted has occurred (or 
where the breach is continuing) when it ceases. 
The present would not be a case of continuing 
breach but of successive breaches of contract 
occurring on the date of each monthly payment 
of salary. 

[8] The question in this appeal really is as to 
the correct interpretation of S. 273 (1), Canton- 
ments Act. That section provides as follows: 

“No suit shall be instituted against any Board 
.... in respect of any act done, or purporting to have 
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been done, in pursuance of this Act, oi of any rule or 
bjedaw made thereunder, until the espiration of 
two months after notice in writing has been left at the 

ofhce of the Board and unless such notice states 

explicitly the cause of action, the nature of the relief 
sought, the amount of compensation claimed, and the 
name and place of abode of the intending plaintiff, and 
unless the plaint contains a statement that such notice 
has been so delivered or left.” 

[9] The learned Additional District Judge 
►took the view that the plaintiff was appointed 
by the Board under the rules framed under the 
Cantonments Act and in fixing the salary of the 
plaintiff the Board certainly purported to act 
under such rules. He w'ent on to say : 

“It is true that the rules were not fully com- 
plied with by the Board in fixing the plaintifi’s salary 
inasmuch as it was fixed without the requisite sanction 
of the Eastern Command. The Board's act may not be 
legally valid and effective, but it did purport to act 
under the rules framed under S. 280, Cantonments Act. 
The word ‘purport' means profess or be intended to 
seem. It is not necessary that the Board when it pur- 
ports to act in a manner under the rules should be 
fully authorised by the rules to act in that manner. In 
this case in my opinion as the Board purported to act 
under the rules framed under the Cantonments Act the 
suit is of the nature contemplated in sub-s. (1), S. 213 
and the period of limitation prescribed for such suits is 
6 months from the cause of action.” 

do] He went on to hold that even consider- 
ing that information of the Board’s decision was 
not conveyed until 19th January, the suit was 
not within time, and indeed if the cause of action 
^he deemed to have arisen on 19-1-1939, then it 
must be said that the suit was instituted with- 
out notice at all. 

[11] On behalf of the appellant the conten- 
tion put forward is that this case does not fall 
within the mischief of S. 273 (1) on the view 
that the suit is not in respect of an act done, or 
purporting to have been done in pursuance of 
this Act. This contention has been put upon the 
footing that in order to bring the suit within 
the 8Coi>6 of S. 273 (i) such an act or illegal 
omission must be with reference to the wrong 
performance or the non-performance of some 
duty cast upon the Board by the Act itself or 
by a rule made under the Act. Stress is to 
be laid upon the words' “duty cast upon the 
Board”. The suit must, it is said, have some 
reference to an act enjoined by the Act and not 
some act which the Act empowers the Board to 
do. The plaintiff’s claim rests upon the footing 
that by enlisting him in its service the Board 
^ entered into an implied contract to pay him the 
scales of pay validly fixed by it for the posts on 
its establishment, subject of course to the proviso 
that the Board necessarily has the power to 
alter the scale of pay of a post so as to affect 
future incumbents of the post, but not so as to 
affect the existing incumbent of it. His case was 
that by a resolution of the Board duly sanction. 


ed by the Eastern Command the pay of the post 
of Office Superintendent had in the time of Mr* 
Palman been fixed at Rs. 800 and was still sa 
fixed at the time of his appointment to and cozt.- 
firmation on that post. His case further waft 
that in view of the sanctioned scale his appoint- 
ment and confirmation on Rs. 225 was a mere 
mistake which the Board was bound to rectify 
and that as the Board had fixed rates of pay foe 
its establishment his acceptance from the Board: 
of RS. 225 and of other rates of pay less tham 
R3. 300 did not and could not amount tO' & 
simple contract by which he was bound. 

[ 12 ] Section 273, Cantonments Act, like S. 82C: 
Municipalities Act, s. 192, District Boards Act, 
S. 80, Civil P. C. and the English Public Autho- 
rities Protection Act, makes provision for the 
protection of public authorities by cutting down 
the period of limitation within which suits of 
particular kinds must be instituted against the 
board and by providing that no such suit shall 
be instituted without a notice delivered not less 
than two months prior to the institution of the 
suit. The object of these two provisions is to 
give these public authorities an opportunity to 
settle such claims without suit and to afford 
them protection against suits filed 'after consi. 
derable delay with the result that the burden 
falls upon a different set of tax. payers and not 
upon the body of tax-payers as it existed at the 
date of the cause of action. The wordings or 
these different Acts are not identical, but the 
wording of the Cantonments Act closely follows 
the provisions of the Public Authorities Protec- 
tion Act, 1893. Section i of that Act provides as 
follows : 

“Where after the commencement of this Act 
any action, prosecution or other proceeding is com- 
menced in the United Kingdom against any person for 
any act done in pursuance or execution or intended exe- 
cution of any Act of Parliament, or of any public duty 
or authority or in respect of any alleged neglect or 
default in the execution of any such Act, duty, or 
authority, the following provisions shall have effect : 

(a) The action, prosecution, or proceeding shall not 
lie or be instituted unless it is commenced within six 
months next after the act, neglect, or default com- 
plained of, or, in a case of continuance of injury or 
damage, within six months next after the ceasing, 
thereof.” 

[13] The preamble to the Act indicated that 
these provisions had reference not to the public 
generally but to public authorities and public 
officers. One possible view Of the wording of the 
Public Authorities Protection Act and S. 273, 
Cantonments Act is that it extends generally to 
all acts of a Cantonment Board which it docs 
in pursuance of the Act, that is, within the scope 
not merely of its duty hut also of its powers 
under the Act, and it has often been urged that 
this wider view should he taken. But there is 
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a sfcroBg consensus of opinion expressed in 
decisions of the Courts in England, and indeed 
also in India, that this is not the correct view. 
The view which has been adopted by the Courts 
is that it is to acts which the Board has not 
merely the authority, but also the duty to per- 
form, that is, acts which are enjoined upon the 
Board that the protection afforded by s. 273 or 
the Public Authorities Protection Act extends. 

[14] There was at one time a view held that 
the limitation imposed by this Act was applicable 
only to acts giving rise to a claim in tort and 
not a claim resting on contract or implied 
contract, but that view has now been rejected 
and need not be considered in the present case. 
We have, therefore, only to consider whether a 
breach of contract or of implied contract, such 
as that which is pleaded by the plaintiff, does or 
does not come within the protection of S. 273. 
In Halsbury’s Laws of England, Hailsham Edn. 
vol. XXVI, P. 294, para. 612, in the section which 
is concerned with the execution of a statute, 
duty or a authority, dealing with the Public 
Authorities Protection Act, 1893, we find the 
following statement : 

*‘The performance, or breach, of a contract which 
a public autlqprltj has the power, but not the duty, 
to make is not within the protection of the Public 
Authorities Protection Act.” 

[ 15 ] This has been accepted as a correct state- 
ment of the law, for example, in [Compton v. 
West Ham County Borough Council] (1939) 3 
ALL. E. R. 193.^ In his judgment in that case 
Crossman J. remarked : 

“I think that it is only a breach of contract which 
a public authority has the power, but not the duty, to 
make which is not within the Act.” 

[16] To apply the principle of this decision 
to the Cantonments Act we note that the Act 
requires that a Board should have an Executive 
Officer. It follows that the Board must appoint 
an Executive Officer and if in regard to the 
contract between such an Executive Officer and 
the Board there should arise a dispute, the 
Board will be entitled to the benefit of S. 273 of 
the Act. On the other hand, although S. 280, 
Cantonments Act provides for the making by the 
Central Government of rules relating to the 
appointment, control, supervision, suspension, 
removal, dismissal and punishment of servants 
of Boards, and although obviously the appoint- 
ment of servants is necessary to enable the Board 
to perform its duties, there is nothing in the Act 
which enjoins upon the Board, that is, which 
makes it the duty of the Board to appoint a ser- 
vant. It has the authority or power to make such 
appointment but it has not a corresponding duty. 

[17] In support of this view of the correct 

1. (1939) 1939 Ch. 771 : 108 L. J. Ch, 300 (304) : 160 

L. T, 633 : 1939-3 All. E. B. 193. 


interpretation of the words *‘in pursuance of the 
Act” in s. 273, Cantonments Act, we have been 
referred to a number of cases. In [Sharpington 
V. Fulham Guardians] (1904) 2 Ch. 449,^ a case 
against a Board of Guardians arising out of a 
building Contract, it was held that the plaintiff’s 
claim was in respect of a private duty arising 
out of a contract, not for any negligence in per- 
forming a statutory or public duty, and there— ^ 
fore the Public Authorities Protection Act did 
not apply. Farewell J. remarked that the (Sar- 
dians in order to carry out their duty had a 
power to build a house or alter a house, and 
they accordingly entered into a private contract. 
He remarked that it was a breach of this private 
contract that was complained of in this action 
and not a complaint by a member of the public 
in respect of the public duty of the Guardians. 

It was a complaint by a private individual in 
respect of a private injury done to him. The 
only way in which the public duty came in at 
all was that if itw'ere not for the public duty any 
such contract (entered into by the Guardians) 
would be ulti'a vires. But that would apply 
to every contract. He concluded by saying 

"I cannot find any ground for saying that this par- 
ticular contract comes within the Act. 1 think it is 
clear that what is complained of is a breach of a private 
duty of the guardians to a private individual. The result 
is that, so far as this section is concerned, the action 
wUl lie” 

that is to say, the suit was nob barred by 
limitation. This decision clearly negatives the 
view that anything done by a Board which is 
not ultra vires of the Act from which it derives 
its authority, must be “in pursuance of the Act.” 

[ 18 ] [McManus v. Bowes] (1937) 3 ALL E. R. 
227® was a case relating to the removal of a per- 
son required by a particular Act to be employed, 
the removal being made also under a power 
conferred by the Act. It w^as held that the pro- 
visions of the Public Authorities Protection Act 
were applicable and limitation for filing a suit 
reduced to 6 months, because the appointment 
and removal of the plaintiff were directly trace- 
able to the statute. Again in (1939) 3 ALL E. R. 193 
corresponding to (1939) bh.B. 771,^ it was held that 
if a local authority commits any breach of a con- 
tract which under an Act of Parliament, it is 
its duty to make, then the local authority can 
claim the protection of the Public Authorities 
Protection Act, 1893, if any action or proceeding 
against it for the breach of such a contract is - 
not brought within the limit of time prescribed * 
by the Act. Grossman J, summed up bis conclu- 
sions as follows : 

“Thus, the appointment of the plaintiff was an 
appointment which the defendant council were bound to 

2. (1904) 2 Ch. 449 (456) : 73 L. J. Ch. 777 : 91 L. T. 

739 : 52 W. R 617. 

3. (1937) 3 AU. E. R. 227 (233) : 157 L. T. 385. 
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make under the Act. The action here has arisen in 
consquence of that appointment, and it seems to me 
that the best conclusion at which I can arrive as to the 
meaning of S. 1 of the Act (the Public Authorities Pro* 
tection Act) is that the section does apply to an action 
which is to remedy a breach of a contract which the 
defendant council were bound to make jn pursuance of 
the Poor Law Act, 1930, and the regulations there- 
under.** 

[19] The most interesting of the cases under 
► the Public Authorities Protection Act which has 

been put before us is the decision of the House 
of Lords in [Bradford Corporation v. Myers] 
<1916) 1. A. C. 242.'* That, like the case in (1904) 2 
Ch. 449,^ arose out of a contract which the 
defendant Corporation had authority to make 
but were not directed by the statute to enter 
into. The headnote runs as follows : 

*‘The defendants, a municipal corporation, were 
authorised by Act of Parliament to carry on the under- 
taking of a gas company and were bound to supply gas 
to the inhabitants of the district, and they were also 
empowered to sell the coke produced in the manufacture 
of the gas. The defendants contracted to sell and 
deliver a ton of coke to the plaintifi, and by the negli- 
gence of tbeir agent, the coke was shot through the 
plaintifi’a shop window. More than six months after- 
wards the plaintiffs commenced an action of negligence 
against the defendants. The defendants pleaded S. 1, 
Public Authorities Protection Act, 1893, as a bar to the 
action.’* 

[ 20 ] It was held that 

*'the act complained of was not an act done in the 
■direct execution of a statute, or in the discharge of a 
public duty or the exercise of a public authority and 
k that the Public Authorities Protection Act, 1893, affor- 
ded no defence to the action.*’ 

[21] In the speech of Lord Buckmaster at 
p. 247 we find the following remarks ; 

“While the preamble is necessary thus to con- 
strict the meaning of the persons whom the statute is 
intended to protect the words of the section themselves 
limit the class of action, and show that it was not 
intended to cover every act which a local authority had 
power to perform. In other words, it is not because the 
act out of which an action arises is within their power 
that a public authority enjoy the benefit of the statute. 
It is because the act is one which is either an act in the 
direct execution of a statute, or in the discharge of a 
public duty, or the exercise of a public authority. I 
regard these latter words as meaning a duty owed to 
all the public alike or an authority exercised impartially 
with regard to all the public. It assumes that there are 
duties and authorities which are not public, and that in 
the exercise or discharge of such duties or authorities 
■this protection does not apply.” 

[22] In his speech Viscount Haldane referring 
to the Judgment of Farewell J. in (1904) 2 ch. 
449^ remarked : 

“I think that Farewell J. was right. For it seems 
to me tbat the language of S. 1 does not extend 
to an act which is done merely incidentally and in the 
sense that it is the direct result, not of the public duty 
or authority as such, but of some contract which it may 
be that such duty or authority put it into the power of 
a public body to make, but which it need not have 
made at all.” 

4. (1916) 1 A. C. 242 (260) : 85 L. J. K. B. 146 ; 114 
L. T. 83. 


[23] Again Lord Atkinson in bis speech re- 
marked : 

*'And, moreover, though a statute may create a 
corporation for a certain purpose statutes somewhat 
similar to the Public Authorities Protection Act, 1893, 
have been held not to apply to the breach by such 
bodies of duties imposed upon them by the common 
law, not by the statute, while if the duties which the 
common law would of itself impose are also imposed by 
statute then statutes such as the Public Authorities 
Protection Act would apply." 

[24] He went on to quote the remarks made 
by Vaugham 'Williams L. J., in Lyles v. South- 
end-on-Sea Corporation, (1905) 2 K. B. 1;® where 
he said : 

"Now, 1 do not think that it can have been the 
intention of the Legislature tbat every act done by the 
corporation which was intra vires conferred by this 
Order (the Light Railways Order, 1899) should besubjeot 
to the protection afforded by this Act (the Public Autho- 
rities Protection Act). In my judgment an act which is 
done, not only in pursuance or execution, or intended 
execution, of this Light Railways Order, but also in 
pursuance or execution, or intended execution, of soma 
obligation incurred by public authority voluntarily 
beyond the obligation cast upon them by the Order, is 
not an act done in pursuance or execution, or intended 
execution, of the Order." 

[24] Lord Atkinson went on to say further: 

“I thick that the negligent act complained of 

here was not done in pursuance or execution or intended 
execution of any Act of Parliament, since there was no 
statutory obligation on the appellants to do it". 

[25] The last speech in this case delivered by 
Lord Shaw of Dunfermline who incidentally 
dealt with the distinction between cases arising 
out of breach of contract and cases arising out 
of tort and in this connection remarked: 

“The same principle applies whether the act com- 
plained of arose through breach of contract or through 
tort. I take no stock of such distinction for the Act 
does not; it speaks of an act done 

[26] Elsewhere in his speech Lord Shaw dis- 
tinguished between the right given and the duty 
imposed upon the corporation of supplying gas 
to the inhabitants of Bradford and the right to 
sell and dispose of the coke and he went on to 
say : 

“It is not enough tbat the neglect occurs in tha 
doing of a thing which is authorised by statute, but the 
thiog done is not every or any thing done but must be 
something in the execution of a public duty or autho- 
rity, and it is only neglect in the execution of any such 
duty or authority that is covered by the statute". 

[27] Again remarked: 

‘‘This restriction appears to me to be vital. Tha 
Act seems to say tbat there are many things which a 
public authority, clothed, say, with statutory power, 
may do, which the limitation will not cover, but when 
the act or neglect had reference to the execution of 
tbeir public duty or authority-something founded truly 
on their statutory powers or their public position to 
that, and that only, will the limitation apply", 

[ 28 ] Later on (at page 263) he remarked: 

“I will venture to add, my Lords, that it will bo 
found tbat the position, not of the one party, but of 

5. (1905) 2 K. B. 1 (13) : 74 L. J, K. B. 484 ; 92 
L. T. 586. 
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both parties must rest on the same foundation. If there 
be a duty arising from statute or the exercise of a 
public function there is a correlative right similarly 
arising. A municipal tramway car depends for its exis- 
tence and conduct on, say, a private and many public 
acts, and the corporation in running it is performing a 
public duty. When a citizen boards such a car, in one 
sense he makes, by paying his fare, a contract, but the 
boarding of the car, the payment of the fare, and the 
charging of the corporation with the responsibility for 
safe carriage are all matter of right on the part of the 
passenger, a public right of a carriage which he shares 
with all his fellow citizens, correlative to the public duty 
which the corporation owes to all. Similarly, when a 
municipality, by virtue of private and public statutes, 
carries on a gas undertaking, the public duty of manu* 
facture and supply finds its correlative in the right of the 
consumer, a public right which lie has in common with 
all his fellow house-holders, to supply and to service. In 
both of these cases, accordingly, the Public Authorities 
Protection Act applies. But where the right of the 
individual cannot be correlated with a statutory or 
X>ublic duty to the individual, the foundation of the 
relations of parties does not lie in anything but a 
private bargain which it was open for either the munici- 
pality or the individual citizen, consumer, or customer 
to enter into or to decline. And an action on either side 
founded on the performance or non-performance of that 
contract is one to which the Protection Act does not 
apply, because the appeal, which is made to Court of 
Law, does not rest on statutory or public duty, but 
merely on a private and individual bargain.” 

[29] In the light of these decisions, it appears 
to us that in the present case it would be diffi- 
cult to hold S. 273 (1), Cantonments Act, to be 
applicable. Had the case been one of a suit of 
an exactly similar nature filed by the Executive 
Officer, whose appointment it is the duty of the 
Board to make whereas the employing of the 
plaintiff was as it were an incidental act or an 
act of internal administration, we should have 
been inclined to hold the Act to be applicable. 
AVe have not been able to derive much assis- 
tance from the earlier cases of this Court. For 
the most part of these cases were not decided 
under the Cantonments Act, but under the 
Municipalities Act cr the District Boards Act, 
the provisions of which are worded differently. 
For example, in [Municipal Board, Agra v. 
Itam Kisban] 1933 A. L. J. 1414,° it was held that 
the period of limitation of 6 months under 

5. 326, Municipalities Act, w'as not intended to 
apply' to a suit on contract. Bennet J. at p. 1416 

remarked^ , . _ _ 

‘‘Tlie reason why vve consider that tins suit does 

not come under S. a2G is that it is not a suit in tort but it 
is a suit in contract and we consider that a suit in con- 
tract is not one contciuplaUd by S. 326.” 

[30] On the other hand, he went on to quote 
from the decision of the House of Lords in (1916) 
1 A. C. 242‘ referred to above and the speech of 

Lord Haldane and thereafter he remarked : 

“In other words, this view of law treats a 
municipal body and it s officers and servants on the 

6. (’33) 20 A. I. B. 1933 AH. 785 (787) : 55 All. 1002 : 

147 I. C. 180 : 1933 A. L. J. 1414. 


same footing as private individuals when they entev. 
into a contract.” 

[31] For the reasons we have given earlier, we 
should consider this statement to be much too 
wide. A case of more directly applicable is [Can- 
tonment Board Allahabad v. Hazari Lai Ganga 
Pd.] 1934 A. L. J. 806,^ in which it was held 
that a suit for recovery of the value of goods 
supplied to a Cantonment Board does not fall . 
within the description of suits mentioned under “S 
S. 273 (l), Cantonments Act, and Art. 62, Limi- 
tation Act applies to such a suit. At page 807, 

Sulaiman J. remarked : 

‘‘No doubt under S. 12, Cantonments Act a 
Cantonment Board is empowered to acquire and hold 
property both moveable and immovable and to con- 
tract. It is also clear that tbe purchase made by tho 
Board was by virtue of the power vested in it under the 
Cantonments Act. But I am unable to regard the suit of 
tbe plaintifi against tbe Board as a suit in respect of 
an act done by the Board in pursuance of the Act itself 
as distinct from an act done in tbe exercise of the 
power granted to the Board under the Act.” 

[32] We infer that Sulaiman, C. J. interpreted ; 

“act done by the Board in pursuance of the 
Act” as meaning an act enjoined upon the 
Board by the Act. The Full Bench case in [Dis- 
trict Board, Allahabad v. Bebari Lai] 1935 
A. L. J. 1214° was a case under S. 182 (l), District 
Boards Act. In the last paragraph of the leading 

judement in this case,. Sulaiman C. J. remarkedt 

*T do not consider it necessary to refer to the- 
English cases under the Public Authorities Protection 
Act, 1893. though it may be observed that it appears 
to have been generally held in England that private, 
contracts entered into by public authorities would not 
be ‘acts done in pursuance or execution of any Act of 
Parliament or of any public duty or authority, etc.*’ 

[33] On behalf of the respondent Mr. Gurtu 
has contended first that this was a private 
bargain between the Board and the plaintiff- 
appellant by wffiich the appellant ; accepted a 
pay of Bs. 225 per mensem in the scale sanction- 
ed by the Board in 1926. We are not impressed 
by this contention. He goes on, however, to 
contend that if the basis of the plaintiff’s cause 
of action is an implied contract by the Board to 
give to a person appointed to a certain post of 
a certain pay unless and until the Board makea 
an alteration of its own rules, in a legal manner 
then the plaintiff is in effect contending that 
the Board was bound by law to give him a pay 
of BS. 300 if it appointed him to a post of which 
tbe pay was Hs. 300, that is, that there was a 
statutory rule not merely giving the Board 
authority to imy him so much, but also making y 
it the duly of the Board to give him that pay. 

He seeks to put this contractual duty on the 
same footing as tbe duty of the Board to ap- 

7. (’34) 21 A. I. K. 1934 All. 436 (437): 56 All. 885 : 

149 I. C. 49 : 1934 A. L. J. 805. „ 

8. (’36) 23 A. I. R. 1936 AH. 18 (21) : 58 All. 569 t 

160 1. C. 226 : 1935 A. L. J. 1214 (F. B.). 
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point an Executive Ofificer and pay him accord- 
ing to the rates fixed by itself or by the Central 
Government. We do not think that this argu- 
ment is sound. The relation between the Board 
and the Executive Officer rests upon the statu- 
tory duty to make an appointment of an Execu- 
tive Officer but the relation between the Board 
and its ministerial servants arises out of its 
ypower to appoint such servants to facilitate the 
carrying out of its duties. The obligation to pay 
a certain rate of pay fixed in accordance with 
the rules arises not out of the statute but out of 
the implied contract between the ]jarties; where- 
as in the case of an Executive Officer the Board 
cannot change its mind about making an 
appointment of an Executive Officer and decide 
not to appoint one. The Board could in the 
year 1933 have decided not to appoint any one to 
the post of Office Superintendent, or it could have 
decided to postpone the appointment until such 
time as the new scales had been sanctioned by 
the Eastern Command. ‘In our judgment, the 
fact that the Board if it appointed someone to 
the post of Office Superintendent then vacant, 
was bound by its own rules to give him the pay 
of the post, does not bring the case within the 
scope of S. 273 (i) because there was no statutory 
obligation on or duty of the Board to make the 
appointment at all. 

[34] On a full consideration of the decisions, 

^we hold that the provisions of s. 273 (i), Canton- 
ments 'Act, were not applicable to the present 
case and the decree of the learned Additional 
Pistrict Judge dismissing the plaintiff’s suit must, 
therefore, be set aside. We have felt some doubt 
in this case on the question what is the appro- 
priate order to make as to costs. On the whole 
we see no reason why the Board, which merely 
represents the tax-payer, should not be treated 
in exactly the same way as any other litigant. 
The plaintiff* began by claiming in this suit a 
far larger sum than that for which in law he 
could maintain bis claim. Had he given notice 
of claim or filed his suit for the now agreed 
sum of Bs. 427 only the Board might well have 
decided to pay him and not to contest the claim. 
In allowing this appeal therefore we direct that 
the plaintiff’s claim be decreed for Rs 427 only. 
Parties will receive and pay costs throughout 
in proportion to their success and failure. 

D. S./d. II. Appeal alloivcd. 

* A. I. K. (34) 1947 Allahabad 49 [C.N.2S] 

Pathak. J. 

M. Afohd. Sharif — Plaintif f — Appel- 
lant v. Waqf Banam-i-Khuda through Abdul 
Pashid — Defendant — Respondent. 

Second Appeal No. 2407 of 1944, Decided on 7lh 
I^ecember 1945, from decision of Sm. C. C. Judge, 
Meerut, D/- 16th May 1944, 


(a) Transfer of Property Act (1882), S. 108 (j) — . 
Section merely enacted pre-existing law — Lease- 
hold interest created before passing of Act is trans- 
ferable. 

Section 108, Transfer of Property Act, only 
declared the law as previously administered. A lease- 
hold interest was alienable even before the Transfer of 
Property Act, as there' was no rule of law imposing 
restriction upon such a transfer. Hence, a permanent 
lessee under a lease created before the passing of Trans- 
fer of Property Act, is competent to alienate bis interest. 
(•24) 11 A. I. R. 1924 Cal. 1012, Distinguished. 

[Para 3] 

(b) Transfer of Property Act (1882), S. Ill — 
Wakf by tenant — No forfeiture of tenancy. 

A u-akf created by a tenant is not such a dealing 
with the property as to entail a forfeiture of tenancy, 

[Para 32 

T. P. Act — 

(’46) Chitaley, S. 108 (j). N. 1, Pt. 2. 

(’36) Mulla, Pages 611, 612. 

S. A. Rafiqua — for Appellant. 

Ambika Prasad and P, L. Kshetry — 

for Respondents 

Judgment. — This appeal arises out of a suit 
for possession over the site of a certain house 
by demolition of the structures existing on that' 
site and for recovery of Rs. 5-4-0 on account of 
the use and occupation of the said site. To that 
suit Allahdia was originally impleaded as a de- 
fendant and after his death which took place 
during the pendency of the suit Abdul Rashid 
was impleaded as the mutwalli and later on the 
w'aqf was also added in the array of defendants. 
The plaintiff^s case is that he is the owmer of 
the site in question of which Allahdia was the 
tenant on behalf of the plaintiff* on a monthly 
rent of annas four and as the said Allahdia 
made a waqf of the house he forfeited his tenancy 
rights. In defence, the title of the plaintiff" to 
the site in question w’as admitted but it w’as 
averred that Allahdia was a permanent lessee 
and, as such, he was competent to make the 
waqf. It was further urged that the plaintiff 
accepted rent from the defendants with full 
knowledge of the waqf and was consequently 
estopped from challenging the waqf. In the Court 
of first instance, it w^as conceded on behalf of 
the plaintiff that Allahdiya was a permanent 
lessee but it was contendetl that his rights were 
inalienable. Upon the question as to whether the 
rights of Allahdia w'ere transferable or not that 
Court came to the conclusion that although the 
lease in question w’as created prior to the pas- 
sing of the Transfer of Property Act the law 
applicable to such leases is the same as has been 
laid down in s. lOS (j), T. P. Act and for this 
proposition reliance was placed upon the ruling, 
[Joti Prasad v. Har Prasad] 1932 A.L.J. 567.^ 
I-pon the question of the elTect of acceptance of 
rent by the plaintiff after the creation of the 
wacif the Court of the first instance was of the 

1. (’32) 19 A.I.R. 1932 All. 473 : 139 I. C. 3'46~n932 
A.L.J. 507. 
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opinion that even if there had been any forfeiture 
on the ground alleged by the plaintiff, it had 
been waived. In the result, that Court dismissed 
the claim for possession over the site but decreed 
the claim for arrears of rent. From this decree, 
the plaintiff preferred an appeal to the lower 
appellate Court. That Court, in its turn, reached 
the conclusion that the creation of the waqf did 
not entail a forfeiture of the tenancy. It also 
affirmed the finding of the Court of first instance 
on the question of waiver' of forfeiture. From 
this decree of the lower appellate Court, the 
plaintiff has come up in appeal to this Court. 

C 2 I The arguments which bad been advanced 
before the Courts below have been reiterated 
before me and it has been contended that a 
permanent lease created before the passing of 
the Transfer of Property Act does not confer 
transferable rights upon the lessee. For this 
proposition, reliance is placed upon the rulings 
reported in [Safar Ali Mian v. Abdul Rashid 
Khan] A. I. R. 1924 Cal. 1012^ and [Bansi Singh 
v. Chakradhar Prasad] 179 I. C, 566.® On behalf 
of the respondent, it has been contended that 
trhe law relating to homestead land in Bengal is 
peculiar and is not applicable to the present 
case. Reference has been made by Mr. Panna 
Lai Khatiri to Mulla’a Transfer of Property Act, 

Edn. 2, pages 611 and 612 where it is stated that: 

“In English law a tenant can, as an ordinary 
incident of the estate granted to him, both assign his 
term and create sub-tamanoies and except as to some 
non-transferable agricultural tenancies, this has been 
the law in India both before and after the Act.” 

[3] This statement of the law is in accord 
with the ruling reported in 1932 A, L. J. 567, 
where a Bench consisting of Pullan and Niamat 
Ullah J J. held that S. 108 (j), T. P. Act. merely 
enacted the pre- existing law. Sitting singly I 
am bound to follow this decision and it is not 
necessary for me to discuss the question at 
length. Muttusami Ayyar J. observed in [Appa 
Rau V. Subbana] 13 Mad. 60^ that in the 
absence of a covenant not to assign, a tenancy 
is presumably a saleable interest. He also ob- 
served that s. 108, T. P. Act, only declared the 
law as previously administered. The policy of 
the law is to promote free alienation of pro- 
perty and transferability of property is the 
general rule. In the absence of some provision 
of law or custom having the force of law prohi- 
biting transfer, all rights in property are trans- 
ferable. Leasehold interest is property and, 
therefore, was alienable even before the Trans- 
fer of Property Act as there was no rule of 
law imposing restriction upon such a transfer. 
With regard to the rulings of the Calcutta High 


2 . 

3. 

4. 


11 A. I. R. 1924 Cal. 1012 : 84 I. C. 28. 

2T> A.I.R. 1938 Pat. 569:17 Pat.358:l79 I.C.566. 

13 Mad. 60. 


Court relating to tenancy of homestead land 
created before the passing of the Transfer of 
Property Act, Sir Dinshah MuUa, in the Transfer 
of Property Act, Edn. 2, page 612, states that 
such tenancies are not transferable except by 
custom. I am in agreement with this observa- 
tion and for this reason, in my opinion, the 
view taken in A. I. R. 1924 Cal. 1012® has no 
application to the present case. Some argument-^ 
was advanced upon the question of the nature 
of a waqf under the Muhammedan law. The 
definition of waqf contained in the Waqfs Act 
may be accepted as representing the meaning 
now attached to the word in the Courts. In that 
Act waqf has been defined as meaning a per- 
manent dedication by a person professing the 
Mussalman faith of any property for any pur- 
pose recognised by the Mussalman law as religi- 
ous, pious or charitable. The Almighty being a 
juristic person, the dedication in his favour has 
been treated as a transfer governed by the 
ordinary law of transfer isee Ahmad Husain v. 
Kallu Mian] 1929 A. L. J. 460.^ I am not satis- 
fied that a waqf created by a tenant is such a 
dealing with the property as to entail a forfeiture 
of tenancy. Learned counsel for the appellant 
then argued that the finding on the question of 
waiver of forfeiture is vitiated, I am unable to 
accept this contention as nothing has been shown 
to me to persuade me to hold that the finding that 
the rent was accepted by the plaintiff after the 
alleged forfeiture with full knowledge of the 
fact that the waqf bad been made was arrived 
at on a misreading of evidence. That finding 
being based upon evidence on the record is 
binding upon me. For the reasons stated above, 

I am of opinion that there is no substance in this 
appeal and I, therefore, dismiss it with costs. 
Leave to file an appeal under the Letters Patent 
is prayed for by learned counsel for the appel- 
lant and is refused. . 

G b./d.h. Appeal dtsmtss ed. 

5 . (’29) 16 A. I. E. 1929 AU. 277 : 117 I. O. 97 : 1929 
A. L. J. 460. 
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Yorke J. 

GHandan Singh v. Surya Pal Singh, 

Second Appeal No. 1690 of 1944, Decided on 12th 
October 1945, from decision of Temporary Civil Judge, 

Etah, D/- 15th October 1941. ^ a.-* 

U P. Stayed Arrears of Rent (Remission) Act 
(18 [XVIII] of 1939), S. 5— Rent payable by tenant 
What is, stated. 

The rent payable by a tenant within the meaning of 
S. 5 is his share of all the rents of all the holdings in 
which he is a tenant. (’44) 31 A. I. R. 1944 All. 170 
(F. B.), followed, H 

P. M. Verma—tor Appellants. 

D. Sanyal — for Respondent. 

Judgment. — This second appeal is concluded 
by a decision of a Full Bench of this Court. The 
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plaintiff, Baja Surya Pal Singh had sued to 
recover arrears of rent of the years Rabi 1342, 
1343, Kharif 1344, 1345, 1346 and 1347 Fasli under 
the provisions of the U. P. Tenancy : Act 1939. 
The suit was not contested, but the Court had to 
consider the question whether the arrears of rent 
of years prior to the year 1345 Fasli were or were 
not affected by the provisions of the XJ. P. Stayed 
Arrears of Rent (Remission) Act (Act 18 [xvm] 
of 1939), inasmuch as the institution of any suit 
at the appropriate date for the recovery of those 
arrears had been or would have been stayed 
under the provisions of the U. P. Stay of Pro- 
ceedings (Revenue Courts) Act, 1937. Section 5 
of Act 18 [xvill] of 1939, provides that the pro- 
visions of s. 3 of this Act, (which remits those 
stayed arrears) shall not apply to a suit or 
application instituted or made against any person 
the rent payable by whom in the year 1344 Fasli 
was more than five hundred rupees. In regard to 
this provision two views are possible. One is that 
as each and every tenant of a holding is jointly 
and severally liable for the whole rent of the 
holding, the rent payable by each and every 
tenant in respect of that holding for purposes of 
Act 18 [XVIII] of 1939 is the whole rent of the 
holding. The other jxJssible view is that the rent 
of any individual co-sharer of such a holding is 
his proportionate share of the total rent. The 
view which was taken by the learned Assistant 
^ Collector was the latter view, but on the case 
going in appeal to the Temporary Civil Judge of 
Aligarh at Etah, the latter held in favour of the 
former view and accordingly decreed the plain- 
tiff’s suit for arrears not only of 1345, 1346 and 
1847 Fasli but also of 1342, 1343 and 1344 Fasli. 
Sul^equent to that decree there has been a deci- 
sion by a Full Bench of this Court in [Surya 
Pal Singh v. Chiranjt] 1944 A.L.J. 208^ by which 
it has been held that the rent payable by a 
tenant within the meaning of s. 5 of the Stayed 
Arrears of Rent (Remission) Act (Local Act 18 
[xvm] of 1939), is his share of all the rents of 
all the holdings in which he is a tenant. That 
decision prima facie concludes the present case 
and has the result that the decree of the lower 
appellate Court must be set aside and the decree 
of the trial Court restored. 

[2] On behalf of the respondent, however, it 
has been urged, by Mr. Sanyal, that there may 
have been other tenancy holdings in which the 
defendants or some of them were tenants of 
other zamindars paying so much rent that it 
would have raised the rent payable by them to 
more than es. 500. It will be sufficient to say 
that bad this been the case, it should have been 
take n in the grounds of appeal in the lower 

I. (’44) 31 A. I. R. 1944 All. 170T1 L R (1944) All 
461 : 214 I. C. 213 : 1944 A. L. J. 288 (F B). 


appellate Court and it should have been said that 
not only was the decision of the Assistant 
Collector wrong because he had adopted an in- 
correct interpretation of S. 5 of the Act. but it 
was also wrong because the defendants by reason 
of their having holdings in the zamindari of other 
landlords were even on that view in the position 
that the rent payable by them was in excess of 
Bs. 500. As that point was not taken in the 
lower appellate Court, I am not prepared to 
entertain it at this stage. In my judgment this 
appeal must succeed. I accordingly allow this 
appeal, set aside the decree of the lower appellate 
Court and restore the decree of the trial Court. The 
appellants will be entitled to their costs in this 
Court and the Court below. The order of the trial 
Court in regard to costs will stand. Mr. Sanyal 
asks me to make an order under the proviso to 
S. 3 of Act 18 CXVIII] of 1939. for the refund of 
court-fees, but in my judgment such an order 
cannot be passed because the present suit is not 
a suit which had actually been stayed under the 
provisions of the U. P. Stay of Proceedings Act 

of 1937. 

n.s./d.h. Appeal allowed. 


A. I. R. (34) 1947 Allahabad 51 [C. N. 27] 
Allsop Ag. C. J. and Mathur J. 


L. Hari Kishan Das v. ’Emperor. 

Criminal Revn. No. 589 of 1946, Decided ondth April 
1946, from order of Sessions Judge, Saharanpur, 
D/' 10th January 1946. 

Criminal P. C. (1898), S. 439 — Order of Town 
Rationing Officer under R. 81, Defence of India 
Rules — High Court has no jurisdiction to interfere. 

High Court as a Court of criminal revision has no 
jurisdiction to interfere with an order of Town Ration- 
ing Officer, who is also a Magistrate, made under R. 81 
of the Defence of India Rules, as such an order is not 
made by the Town Rationing Officer in bis magisterial 
capacity : (’45) 32 A. I. R. 1945 Bom. 385, Dissent. 


Cr. P. C. — 


[Para 1] 


(’41) Cbitaley, S. 439, N. 8. 

C, B. Agarwala — for Applicant. 

Allsop Ag. C. J. — This is an application 
purporting to be one addressed to us in our 
revisional jurisdiction. The applicant urges that 
we should set aside an order of the Town 
Rationing Officer made under R. 81 of the Rules 
under the Defence of India Act. It is urged that 
the order has been passed by the : Town Ration- 
ing Officer who is a Magistrate. It does not seem 
to us that we have any jurisdiction to interfere 
with his order in our capacity as a Court of 
revision under the Code of Criminal Procedure. 
The Rule is that the Central Government or the 
Provincial Government can make an order deal- 
ing with certain matters. In this case the 
relevant matter is the control of bouse accom- 
modation. There is also provision in the Defence 
of India Act, aub-s. ( 5 ) of s. 2 , that the powers 
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of a Provincial Government can Le delegated 
by them to some other authority. There is 
nothing to show that that authority must be a 
Magistrate. It is perfectly clear that this was 
not an order passed by the Town Rationing 
Officer in his magisterial capacity and that we 
have no power to interfere as a Court of cri- 
minal revision. Our attention has been drawn 
to the case in [Motichand Balubhai v. District 
Magistrate, Surat] A. I. E. 1945 Bom. 385.^ In 
that case the High Court of Bombay assumed 
jurisdiction in similar circumstances, but the 
question of their jurisdiction does not seem to 
have been raised as it was not discussed. If it 
had been raised, we doubt whether the learned 
Judges would have assumed jurisdiction, but if 
they did consider the matter and came to the 
conclusion that they had jurisdiction as a Court 
of criminal revision, we may say with the 
greatest respect that we are unable to agree 
with them. We reject this application. 

d.S./d.h. Aiiplication rejected . 

1. (’45) 32 A. 1. E. 1945 Bom. 385. 

A. I. R. (34) 1947 Allahabad 52 [C. N. 26] 

Malik and Wali-Ullah JJ. 

Lachmi Charid v. M adanlal Kkeinka. 

Tirst Appeal No. 446 of 1943, De’d on 2o*4*1946, 
from order of Civil Judge, Debra Dun, D/- 21*7*1943. 

Negotiable Instruments Act (1881), Ss. 8 and 78 
_ Scope of — Term “holder” does not include 
beneficial owner ~ Suit on note can be instituted 
only by holder — To entitle beneficial owner to sue 
he must be able to obtain discharge from maker. 

Suit by beneficial owner to which holder is not 

party is not maintainable. 

Beading Ss. 8 and 78 together it is clear that the 
person to whom the payment should be made in order 
to discharge the maker' or the acceptor fr.om all liability 
under the instrument is the holder of the instrument 
or his accredited agent, such as a banker acting as an 
agent for collection. The bolder of the promissory note 
is° essentially the person who is entitled in his own 
name. The words “entitled in his own name” are most 
signiheant. The term “holder” does not include a 
person who though in possession of the instrument 
has not the right to recover the amount due thereon 
from the parties thereto. Thus, in order to discharge 
the maker or the acceptor from liability payment must 
he made to the payee or the holder of the instrument. 

[Para 7J 

By virtue of S. 18 of the Act, the property or ownership 
in a pro-note including the right to recover the amount 
due thereon is vested in the holder of the note. A 
discharge can be given to the maker or acceptor of the 
instrument only by the payee of the note or the holder 
thereof. There is no such thing for this purpose as a 
benatni promissory note taken in the name of one 
person hut really meant for the benefit of another. 
Thus where a liand note is executed in favour of a 
henamidar it is not open to the prcjmisor to assert that 
the holder of the note is not the beneficial owner. 
Conversely, if a suit is to be based upon the note it must 
be instituted by the holder whose name appears on the 
note and not by any person who alleges that the origi-. 


nal holder is bis benamidar and that be is the bene- 
ficial owner. Case law discussed and relied on. 

[Paras 7, 8] 

Section 78 however does not deal with the right of 
suit, and hence the real owner of the note can sue 
on the note provided be is in a position to obtain a 
good discharge from liability from the maker or accep- 
tor of the note: (’31) 18 A. I. B. 1931 All. 108 B.el, on; 
Case law discussed. [Para 91 

Thus, where a pro-note was executed in favour of an 
individual person who was described as the owner and * 
manager of a certain religious institution which later » 
on became a registered society and a suit on the note 
was instituted in the name of the registered society 
through its secretary but the payee of the promissory 
note was not made a party to the suit: 

Held that it could not be said that the plaintiff 
registered society was in a position to secure a discharge 
of the maker of the note from all liability under the 
note and hence the suit as brought was not maintaina- 
ble. [Para 11] 

Dr. E. N. Katju, D. P. Uniyal and S. N. Eatju 

— for Appellant. 

H. P. Sen and K. B. L. Agarwal—ior Respondent. 

Wali Ullah J. — This is an appeal by the 
defendants against the decree passed by the 
learned Civil Judge decreeing the claim due on 
the basis of a promissory note dated 25-8*1928. 
The suit was instituted by B. Madan Lai Khemka 
as Secretary of Baba Kali Kamliwala Panchaiti 
Kshetra, Rishikesb, a registered society under 
Act 21 of 1860. The two defendants impleaded 
w’ere Lala Lachmi Chand and his son, Onkar 
Prasad. As mentioned above, the suit was decreed 
against the defendants, both of whom filed an 
appeal in this Court. Lala Lachbmi Chand died 
during the pendency of the appeal leaving his 
son Onkar Prasad, appellant 2, as his sole legal 
representative. The position, therefore, is that 
Onkar Prasad is the sole appellant in this case, 

[2] The case set out in the plaint was to 
this effect. A pro-note was executed by Lala 
Lachbmi Chand, defendant^!, on 25-8-1928 for a 
sum of Rs. 10 , 000 .. The rate of interest stipulated 
WAS 12 annas per cent, per mensem. It was in 
favour of Sbri 108 Baba Kali Kamliwala Ram- 
nath Maniramji of Bishikesh. On 28-7-1930 a 
sum of Bs. 4800 was paid by defendant 1 through 
one Mt. Draupadi, On 25-8-1932 a fresh pro-note 
was executed in renewal of the previous pro.note 
by both Lala Lachbmi Chand and Onkar Prasad 
for a sum of Es. 8363 the total amount then 
found due. On 5-11-1934 another pro-note by 
way of renewal was executed for Bs. 9887-4.3, 

It was executed by Xjala Lachbmi Chand alone. 

In November 1937 another pro-note is said to 
Lave been executed in respect of the amount 
found due on the previous pro-note and banded 
over to the creditor. Along with this pro-note a 
letter {ex. 5) dated 3-11-1937 acknowledging the 
liability for payment of BS. 12,024-1-6 then due 
was sent over the signatures of both Lala 
Laohhmi Chand and Onkar Prasad. Lastly, on 
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14-11-19S9 a pro-note was executed by both 
liacbhmi Chand and Onkar Prasad for a sum of 
R3. 13,302 11-9. This purported to be by way of 
renewal of the pre-existing liability under the 
former pro- note. The plaint was filed on 4-11-1942 
with the allegations set out above and it was 
specifically stated in para. 7 of the plaint that 
the cause of action for the suit arose on 25 8-1928, 
>- the date of the original transaction, and it was 
stated that limitation was saved by reason of 
the subsequent acknowledgment in the form of 
pro-notes executed from time to time by the 
defendants in favour of the plaintiff. 

[8] The defendants resisted the suiton various 
grounds. Of them the most material pleas were 
these: (i) The suit was misconceived inasmuch as 
the plaintiff was not a payee under the pro-note 
of 1928 and consequently was not entitled to sue 
under the provisions of the Negotiable Instru- 
ments Act; (ii) that the cause of action on the 
basis of the pro-note of 1928, as set out in the 
plaint, did not exist: and (iii) that in any event, 
the defendants were “agriculturists’* and as such 
entitled to the benefit of the Agriculturists’ 
Relief Act in the matter of reduction of interest 
and the grant of instalments. It may be men- 
tioned here in passing that the plaintiff admitted 
that the defendants were agriculturists. It is 
also a matter of admission that both the defen- 
dants were members of a joint Hindu family and 

^ Lachhmi Chand was the Karta of that family, 

[4] The facts, as set out in the plaint, were 
substantially admitted. The defendants led no 
oral evidence while the plaintiff contented him- 
self with the production of one single witness 
Bishambhar Sahai, the Karinda of the plaintiff. 
Bishambhar Sahai produced the plaintiff’s Bahi 
Khata from Sambat 1995 to Sambat 1998. His 
evidence was to the effect that the plaintiff’s 
accounts were kept regularly and defendants 
accounts were sent to them regularly. His evi- 
dence was also intended to prove that all the 
loans advanced by Baba Ramnath Maniramji 
were actually advanced by the Kshetra Kali 
Kamliwala which was the real creditor. The 
documentary evidence in the case consists of 
various pro-notes executed from time to time 
and the correspondence exchanged between the 
parties as well as the statement of the defen- 
dants’ accounts as they stood in the Bahi Khatas 
of the plaintiff. 

% Cs] The learned Civil Judge, on a considera- 
tion of the materials on the record, came to the 
conclusion that the defendants were “agricultu- 
rists” but that the plaintiff was not a “creditor” 
within the meaning of S. 32, Agriculturists’ 
Relief Act. He also found that the interest 
claimed was not excessive and that owing to the 
declaration given by the plaintiff’ under s. 4, 


Debt Redemption Act, the provisions of that Act 
were not applicable. He also recorded a finding 
that the loans advanced by Baba Ramnath 
Maniramji, including the loan in question in the 
present case, were advanced out of the funds of 
Kshetra Kali Kamliwala which is a religious 
and charitable institution at Risbikesb. On 
the main question, whether the plaintiff' was 
debarred from suing on the pro-note dated 
25-8-1928, the learned Civil Judge seems to have 
missed the real point which had to be decided. 
He came to the conclusion, to quote his own 
words, that “there was no legal defect in the 
plaint” and in view of the renewals of the 
original loan he held that the suit was within 
limitation. In view of the findings recorded by 
him, he decreed the claim with costs and pen- 
dente lite and future interest at 3 per cent, per 
annum payable by monthly instalments of Rs.500 
each, first instalment falling due on 1 - 9 - 1943 . 
On failure to pay any of those instalments the 
whole amount due was directed to be recovera- 
ble at once. A large number of points have 
been raised in the memorandum of appeal. Of 
them the first and foremost point obviously is 
the question whether the plaintiff’s suit, as 
framed, was maintainable. If it be held that the 
suit, as instituted, cannot succeed no other ques- 
tions need be considered. 

[6] Learned counsel for the appellant has 
strongly contended that the plaintiff not being 
the “payee” of the pro-note could not, by reason 
of S. 73 read with S. 8, Negotiable Instruments 
Act, successfully enforce the liability of the 
defendants under the pro-note. We have heard 
learned counsel for the parties at great length 
on this question. Our attention has been invi|ed 
to a large number of rulings both of this Court 
as well as of other High Courts. The relevant 
provisions of the Negotiable Instruments Act are 
contained in ss. 8 and 78 of the Act. Section 8 
defines the “holder” of a promissory note, bill of 
exchange or a cheque. It says : 

“The holder of a promissory note, bill of exchange or 
cheque, means any person entitled in his own name to 
the possession thereof and to receive or recover the 
amount due thereon from the parties thereto.” 

Section 78 reads thus : 

“Subject to the provisions of S. 82, Cl. (c), payment 
of thejamount due on a promissory note, bill of exchange 
or cheque, must, in order to discharge the maker or ac- 
ceptor, be made to the holder of the in.strument.’’ 

[ 7 ] Reading the two sections together it i? 
clear that the person to whom the payment 
should be made in order to discharge the maker 
or the acceptor from all liability under the^ 
instrument is the “holder” of the instrument or 
bis accredited agent, such as a banker acting as 
an agent for collection. The “holder” of a pro-, 
missory note is essentially the person who is 
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'^entitled in his own name** The words **entiU 
led in his own name*' are obviously most signi- 
ficant. The legislature appears to have clearly 
iintended to prevent any one from claiming the 
rights of a “holder” under the Act on the 
grounds that the ostensible holder is a mere 
name-lender. The term **holder*i therefore, does 
not include a person who, though in possession 
of the instrument, has not the right to recover 
the amount due thereon from the parties there- 
to. The principle enshrined in S. 78 of the Act 
is clearly in accord with the basic principle 
underlying the law relating to negotiable instru- 
ments, viz., that the doctrine of henami will 
introduce an element of uncertainty greatly 
hampering the free circulation of negotiable in- 
struments. The Negotiable' Instruments Act has 
been enacted for encouraging trade and com- 
merce and the underlying principle undoubtedly 
is that promissory notes, bills of exchange and 
cheques should be negotiated as apparent on 
their face without reference to the secret title 
to them. It is for this reason that the provisions 
of S. 78 provide that in order to discharge the 
maker or acceptor from liability payment must 
be made to the “payee” or the “holder” of the 
instrument. Section 48 of the Act provides for 
the negotiation of a promissory note by the holder 
by means of an endorsement and delivery. The 
effect of such endorsement and delivery is to 
transfer to the endorsee the property in the note 
with a right to negotiate it still further. It 
would appear, therefore, that the property, or 
ownership, in a promissory note including the 
right to recover the amount due thereon is 
vested by statute in the holder of the note. The 
express words of s. 78 no doubt do not negative 
a right of suit but the effect of allowing a suit 
by any one except the payee or the holder of the 
note would necessarily be to put the maker or 
the acceptor of the instrument in a most diffi- 
cult situation. As has been said, a person so 
circumstanced is liable to be shot at twice : 
once by the person who is the “real” holder and 
then again by the person who is the “holder” 
within the meaning of the Negotiable Instru- 
ments Act. 

[8] Under the general law, a principal can 
institute a suit to enforce a contract entered into 
by his agent though his name is not disclosed 
but S. 78, Negotiable Instruments Act, clearly 
implies that there is an exception to the general 
rule so far as negotiable instruments are con- 
cerned. There are numerous cases in the reports 
and quite a number of them have been brought 
to our notice in the course of arguments by the 
learned counsel in which S. 78 of the Act has been 
istrictly construed, and it has been held that a 
valid discharge can be given to the maker or 


acceptor of the instrument only by the payee of 
the note or the holder thereof. It has further 
been clearly laid down that there is no such 
thing for this purpose as a henami promissory 
note taken in the name of one person but really 
meant for the benefit of another. Reference 
might be made to the cases of [Ghanshyam Da& 
Marwari v. Ragho Sahul A. I. R. 1937 Pat. 100,^ 
[Reoti Lai v. Manna Kunwar] 44 ALL. 290;^-^ 
[Dori Lai v. Sewak Bam] 13 A. L. J. 695;^ [Har 
Kishore Barua v. Guru Mia Chowdhry] A. I. K. 
1931 Cal. 387 ; 68 Cal. 752* and [Raghubir Mabto 
V. Ramasray Bhagat] A. I. R. 1939 Pat. 347.° The 
sum total of the principle enunciated in the 
cases referred to above comes to this. Where a 
hand-note is executed in favour of a henamidar, 
it is not open to the promisor to assert that 
the holder of the note is not the beneficial owner. 
Conversely, if a suit is to be based upon the 
hand-note it must be instituted by the holder 
whose name appears bn the note and not by any 
person who alleges that the original holder is 
hisbenamidar and that he is the beneficial owner. 
Reference might also be made here to the case 
of [Sadasuk Janki Das v. Sir Kishan Pershadl 
46 cal. 663® and to the case of [Subha Narayana 
Vathiyar v. Ramaswami Aiyar] 30 Mad. 88/ 

It was observed by their Lordships of the Privy 
Council in the case of Sadasukh Janki Das thati 

“It is of the utmost importance that the name of a 
person or firm to be charged upon a negotiable docu".- ^ 
ment should be clearly stated on the face or on the back 
of the document, so that the responsibility is mad© 
plain and can be instantly recognised as the document 

passes from hand to hand It is not sufficient 

that the principal’s name should be “in some way 
disclosed, it must be disclosed in such a way that op 
any fair interpretation of the instrument his name is 
the real name of the person liable upon the bills. 

AVith reference to the contention based on 
Ss. 26, 27 and 28 of the Negotiable Instruments 
Act their Lordships observed : 

“These sections contain nothing inconpstent with the 
principles already enunciated, and nothing to support 
tbe contention, which is contrary to all established 
rules, that in an action on a bill of exchange or promis- 
sory note against a person whose name properly appears 
as party to the instrument, it is open either by way of 
claim or defence to show that the signatory was in 
reality acting for an undisclosed principal. 

In the case of [Subba Narayana Vathiyar v. 
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Ramaswami Aiyar]^ the Full Bench of the 
Madras High Court held that 

"According to the law merchant which governed 
negotiable instruments in this country before the passing 
of the Negotiable Instruments Act, no person could sue 
on a negotiable instrument unless he were named 
therein as payee or unless he had become entitled as 
endorsee or bearer. Sections 8 and 78, Negotiable 
Instruments Act have reproduced the law as it stood 
before the passing of the Act. The general provisions of 
> the Indian Contract Act as regards the rights and liabi- 
lities of undisclosed principal| were not intended to 
alter these well established rules as to negotiable instru* 
ments. In a suit on a negotiable instrument by the 
payee named therein or the indorsee, it is not open to 
the defendant to plead that such payee or indorsee is a 
mere benamidar.” 


h 


[9] As a corollary to the general rule above 
indicated, it has been held that the “real*’ 
creditor, as distinguished from the payee or the 
holder of the instrument, cannot be allowed to 
fall back upon the original consideration and to 
sue for the money advanced by him indepen- 
dently of the promissory note by proving the 
actual loan. On the contrary, obviously with a 
view to moderate the rigour of the general rule 
above indicated, it has been held in a number 
of cases that section 78 does not in reality deal 
with a right of suit and looking to the language 
of section 78 that is obviously correct. It has 
accordingly been held that the real owner is 
[entitled to sue provided he is in a position to 
obtain a good discharge from liability from the 
maker or acceptor of the instrument. The fact 
that a person who is not the holder of the instru- 
ment cannot claim the privileges of a “holder,” 
so it has been held, does not disentitle him from 
suing. Thus, in a suit brought by the'/rear* credi- 
tor to which the maker and the holder of the 
promissory note were parties a decree was passed 
against the maker with a proviso that payment 
shall be made to the real creditor only on his 
securing a valid discharge of the maker from 
the holder of the note: vide [Sewa Ram v. Hoti 
Lai] 63 ALL. 5.® The contention that the real 
creditor, the holder of the promissory note being 
his benamidar, is precluded from maintaining a 
suit for enforcement of the liability incurred by 
the maker under the pro-note was repelled. 
With the utmost respect to the two learned 
Judges, Sen and Niamatullah, JJ., who decided 
that case, we must say we find ourselves in full 
agreement with their views. Similarly, in tSuraj- 
man Prasad Misra v. Sadan and Misra] A. i. r. 
1932 Pat. 346® it has been held by two learned 
Judges of the Patna High Court that : 

Id a suit on a pro-note in which the bolder though 
not a plaintiff is a party and the plaintiff the real 
owner is in a position to give to the drawer through the 
^Ider a discharge, the plaintiff can maintain the suit,** 

q' nty ^2 A..I.R.1931-A11. 108: 53 AH. 5: 130I.C.698. 
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To the same effect is the decision of a learned 
single Judge of the Patna High Court in [Sarjug 
Singh V. Deosaran Singh] A.I.R. 1930 Pat. 313 ^® 
where it was held that : 

"Section 78 does not debar the real beneficiary under 
the promissory note from suing on the basis of the 
note if he can give a discharge to the maker of the pro- 
missory note. The object of S. 78 is to secure a valid 
discharge to the maker of the note. If the person who 
is ostensibly the holder of the promissory note is made a 
party to the suit and in his presence it is alleged that 
the plaintiff is the real beneficiary and that the ostensi- 
ble holder was not the real holder of the instrument, 
and he can prove >i9 allegation by evidence or by the’ 
admission of the ostensible holder of the instrument 
there is no reason why such a suit should not be main- 
tainable." 


The same principle has been followed in the 
ease of [Swaminatha Odayar v. Subbarama 
Aiyar] A.I.R. 1927 Mad. 219=50 Mad 548.“ In 
this case plaintiff 1 sold some properties to the 
defendant and for part of the purchase money 
took from the defendant a promissory note in 
favour of his mother, plaintiff 2. Plaintiff i then 
instituted a suit for enforcing his lien on the 
property sold for the part of the purchase money 
represented by the promissory note. It was held 
that his lien under s. 55 (4):(b), T. P. Act, was 
lost, but as the holder of the promissory note 
(plaintiff 2) was willing that a simple money 
decree on the basis of the note be passed in favour 
of plaintiff 1 (the beneficiary) such a decree 
could be passed. Similarly, in [Brojo Lai Saha v. 
Budh Nath] A. I. R. 1928 cal. 148 = 55 cal. 551 ,*^ 
two learned Judges of the Calcutta High Court 

expressed the view, though by way of obiter 

“Section 78 does not prohibit any person other 
than the holder to bring a suit, if that person is 
the true owner.” They further observed that it 
would be a very good defence for the maker or 
acceptor of a promissory note to say that unless 
the plaintiff in the suit gets him a discharge 
from the holder of the instrument he is not 
bound to pay. It must, however, be mentioned 
here that in a later Calcutta case, a.i.r. 1931 cal. 
387=58 Cal. 752,* two other learned Judges of 
the Calcutta High Court dissented from the view 
expressed in 55 cal. 551^3 aforementioned and 
held that the real owner cannot sue even though 
the holder of the note is impleaded as a defen. 
dant to the suit and is willing to give a good 
discharge. Again, in [Balauna v. Firm Khudai 
Nazar Khan] a. i. R. lUi Nag. 207 “ Bose J 
while agreeing with his own decision in the ca«e 
of CQulabgir v. Nathmal] a. i. r. 1932 Nag ng 
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=27 N. L. R. 327^^ that the doctrine of henami 
could not be applied to negotiable instruments 
held that the question whether the real owner 
could in the special circumstances institute a 
suit when he was in a position to give a good 
discharge was left open in that case. He expresed 
his clear preference for the broader vieio taken 
in the Patna and Allahabad cases. He went on 
to observe : 

’'Although the doctrine of beoatni does not apply as 
such to negotiable instruments, the decisions of the 
Frivy Council upholding benami transactions cannot be 
altogether ignored. I see no reason why a narrow view 
of the Ihw which would defeat a just claim should be 
taken, 1 do not think S. 78 deals with a right of suit, 
for as 1 have already pointed out, there are cases in 
which a person who is not the ‘bolder’ can sue.” 

The learned Judge was quite clear that the 
real owner was entitled to sue provided he was 
in a position to obtain a good discharge for the 
defendant. 

ElO] As must have been noticed from the 
discussion and the decisions in the cases above 
referred to judicial opinion on the question 
whether a suit lies at the instance of the real 
holder as distinguished from the payee or the 
endorsee of a promissory note is far from unanim- 
ous. The broader view, however, which has been 
accepted in some of the cases referred to above, 
e.g., in the case in 53 ALL. 6,® the case in A. i. R. 
1932 Pat. 346® and the case in A. I. B. 1941 Nag. 
207^® appeals to lis as the one more in consonance 
with the dictates of justice and fairplay. It must, 
however, be carefully noted that in all these 
cases, with the exception of the Nagpur case, the 
“holder” of the note was himself a party to the 
suit. In the Nagpur case, however, the promissory 
notes in question were in favour of Khudai Dad 
Khan and not in favour of the firm of partner- 
ship that had instituted the suit. In that case 
Khudai Dad Khan does nob appear to have been 
impleaded as a party but he bad entered the 
witness box and was evidently agreeable to the 
decree being passed in favour of the plaintiff 
(the partnership.) Under those circumstances 
the decree in favour of the firm was maintained 
provided the firm obtained within one month 
from the date of the decision a proper discharge 
from Khudai Dad Khan exonerating the defen- 
dant from all liability to him under the pro-note. 

[Ill Reverting to the facts of the present case 
we find that the pro-note dated 25-8-1928 as also 
the pro- notes executed subsequently by the defen- 
dants were all in favour of Shri 108 Baba Kali 
Kftinliwala Ramnath Maniramji of Rishikesh, 
that is to say, in favour of an individual person, 
namely, Ramnath Maniramji of Rishikesh. It is 


14. (’32) 19 A.I.R. 1932 Nag. 23 (24) : 27 N. L. U. 327 : 
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true that in the pro-note dated 6-11-1934 Baba 
Ramnath Maniramji is described as “the owner 
and manager of the Kshetra Baba Kali Kamli- 
wala** but that cannot be of any help ^to the 
plaintiff-respondent in this case. It is beyond 
dispute therefore that the original pro-note as 
well as the pro-notes executed subsequently were 
in favour of Ramnath Maniramji Maharaj. It 
may be that he was the owner and manager 
what became a registered society as Baba Kali 
Kamliwal Panchaiti Kshetra, Rishikesh, in the 
year 1932 — we are informed that the society was 
registered on 4-1-1932 — but that fact, in our 
judgment, cannot make any real difference. The 
position, therefore, is that the suit has been insti- 
tuted in the name of a registered body and the 
payee of the promissory note in question is nob 
a party to the suit. During the course of the 
hearing of this appeal we were informed by the 
learned counsel that Ramnath Maniramji Maha- 
raj was dead. Beyond this statement of the 
learned counsel for the respondent, however, 
there is no other indication in the record as to 
whether he is dead or alive and also, if he died, 
when he died and whether he left any heir and 
who that heir is. From the unrebutted evidence of 
Bishambhar Sahai, the Karinda of the plaintiff- 
respondent, it appears that the consideration of the 
pro-note in question may very possibly have come 
out of the funds of the Kshetra Baba Kali Kamli- 
wala, the registered society, but in the presents 
case we find it impossible to hold that the plain- 
tiff (the registered society) was (while the suit 
was pending in the Court below), or is even now 
in a position to secure a discharge of the defen- 
dant from all liability under the pro-note in suit. 
We are, therefore, constrained to hold that the 
present case does not fall even within the scope 
of the ^'broader principle** referred to above. In 
this view of the matter, the contention of the 
learned counsel for the appellant must be ac- 
cepted. It follows, therefore, that the suit as 
instituted by the plaintiff-respondent could not 
succeed. As the decision on this question is fatal 
to the claim of the plaintiff-respondent we do 
not discuss the other questions raised in the case. 

[12] In the result, therefore, this appeal must 
be allowed, the decree of the Court below set 
aside and the suit filed by the plaintiff-respondent 
dismissed with costs throughout. The appeal is 
accordingly allowed with costs throughout, ^ 

n.s./d.h. Appeal allowed. 
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Ml Khushal Kunwar — Decree^holder — 
’Appellant v. Zauki Ham — Judgment-debtor 
• — Respondent. 

First Appeal No. 259 of 1942, Decided on 8-11-1945, 
4rom order of Civil Judge, ShabjahaDpur, D/'6-12>1941. 

(a) U.P. Debt Redemption Act (13 [XIII] of 1940), 
^ S. 8 — Order amending decree is appealable. 

> An order amending a decree under the provisions of 
S. 8, U. P. Debt Redemption Act, is appealable : (’46) 
33 A.I.R. 1946 All. 89 (P.B.), Foil. [Para 1] 

(b) Hindu law — Separation — Separate shares 
mentioned in khewat — This does not prove separa- 
tion. 

The fact that there are separate shares mentioned in 
the khewat does not prove that family has been disrupt- 
ed or that property is no longer joint family property. 

[Para 2] 

(c) U. P. Debt Redemption Act (13 [XIII] of 
1940), S. 3, cl. (d) — S. 3 (d) applies only to property 
which is not property of joint Hindu family. 

Clause (d) of S. 3 applies only to property which 
is not property of a joint Hindu family and conse- 
quently once it is held that an applicant is a member 
of a joint Hindu family and that the property mort- 
gaged was joint family property the applicant’s status 
as an agriculturist cannot be based upon the terms of 
this provision. [Para 3] 

(d) U. P. Debt Redemption Act (13 [XIII] of 
1940), Ss. 2 (3) and 3 (e) and 8 — Decree against joint 
Hindu family on basis of mortgage executed by 
members to secure debt advanced to family — Family 
paying land revenue of Rs. 2400 — Application for 
amendment of decree filed by member must be 

^ deemed to be one on behalf of family and is not ap> 
plication of agriculturist. 

Where the decree is clearly against the joint Hindu 
family as such on the basis of a mortgage executed by 
the members of the family in order to secure a debt 
advanced to the family, the Hindu joint family must be 
treated as an entity and it is only the joint family 
which can apply for the amendment of the decree. 

[Para 4] 

Where under such circumstances it is found as a fact 
that the family as a whole pays a land revenue of 
Rs. 2400 and that the local rate is one.tenth of the 
land revenue, the joint family taken as a whole is not 
an agriculturist within the meaning of S. 2, sub-s. (3) 
of the Act. An application by one of the members should, 
under such oircumstances, be deemed to be one on be- 
half of the family and consequently is not the applica- 
tion of an agriculturist within tho meaning of the Act. 

[Paras 3 ,4] 

L. N. Gupta — for Appellant. 

O. 8. Pathak — for Respondent. 

Allsop J. — The Court below amended a 
decree under the provisions of s. 8, United Pro- 
vinces Debt Redemption Act, 1940. The decree- 
holder has appealed. There is a preliminary 
^ objection that no appeal lies, but this is concluded 
by the decision of a recent Full Bench of this Court 
in the case in [Man Mohan Lai v. Raj Kumar] 
Civil Revn. No. 9i of 1942.^ We must conse. 
quently overrule the preliminary objection. 

1. Beported in (’46) 33 A. I. R. 1946 All. 89 (99) : 225 

I.O. 200 (F.B.). 
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[2] On the merits, the question is whether the 
decree-holder, (judgment-debtor ?) who sought the 
amendment of the decree, was an agriculturist 
within the meaning of the Act. The decree 
which was amended was on the basis of a mort- 
gage of joint Hindu family property in order to 
secure an advance made to the family. The 
judgment-debtor who sought the amendment of 
the decree was Zauki Ram. At the time when 
the deed was executed his brother, Sia Ram, 
was alive. Their uncle, Hulas Rai, who has 
since died and his two sons, Bajrang Das and 
Ram Das, who are still alive executed the deed 
together with Sia Ram and Zauki Ram him- 
self. Zauki Ram at the time when he sought to 
have the decree amended alleged that he had 
separated from Bajrang Das and Ram Das, but 
the learned Judge held that there was a pre- 
sumption of jointness and that Zauki Ram had 
failed to prove that any separation had taken 
place. The learned Judge was undoubtedly right 
in placing the burden of separation upon Zauki 
Ram and he was also right in his conclusion 
that Zauki Ram had failed to discharge the 
burden. There are separate shares mentioned 
in the khewat, but it has always been held that 
this fact does not prove that family has been 
disrupted or that property is no longer joint 
family property. Zauki Rani admitted that all 
the members of the family filed a joint return 
for purposes of income-tax. He also admitted 
that some money-lending business was still 
joint. The learned Judge pointed out that there 
was no evidence of the payment of profits by 
one member of the family to the other although 
they were shown in tho papers as being lambar- 
dai’S of different mabals. We are satisfied that 
tho family was joint at the time when the decree 
was passed and is still joint. 

[3] It has also been found as a fact that the 
family as a whole pays al and revenue of Rs. 2400 
and that the local rate is one-tenth of the land 
revenue. If the joint family is to be taken as a 
whole it is obvious that it is not an agriculturist 
within the meaning of S. 2, sub-s. (3) of the Act. 
On the other hand, Zauki Ram’s share of the 
land revenue is less than rs. looo and upon this 
basis the learned Judge has held that he is an 
agriculturist and is entitled to got the decree 
amended. In our judgment, the learned Judge 
is in error upon this point. It is true, cl. (d) of 
8. 3 of the Act says that a joint proprietor or a 
joint tenant shall be deemed to be the proprietor 
or tenant of so much of the joint property or 
joint tenancy not being the property or tenancy, 
as the case may be, of a joint Hindu family, as 
appertains to his share, but it is to be noticed 
that this provision applies only to property 
which is not property of a joint Hindu family 
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and, consequently, once it is held that ^uki Ram 
is a member of a joint Hindu family and that 
the property mortgaged was joint family pro- 
perty Zauki Ram’s status as an agriculturist 
cannot be based upon the terms of this provision. 
On the other band, cl. (e) of the section says : 

“Where the aggregate of the rent and ten times the 
local rate, if any, payable by a joint Hindu family — (i) 
does not exceed one thousand rupees, such family and 
every member of it shall be deemed to be an agricul- 
turist ; (ii) exceeds one thousand rupees, a member of 
such family shall be deemed to be an agriculturist only 
if the aggregate of the rent and ten times the local rate 
payable in respect of his share and the shares of bis 
male lineal ascendants and descendants in the joint 
family property does not exceed one thousand rupees.’* 

[4] Zauki Ram may be deemed to be an agri- 
culturist within the meaning of this clause, but 
at the same time the wording of the clause 
suggests that a joint Hindu family as such may 
be treated as an entity. If there had been a 
separate decree against Zauki Ram alone, he 
would have been entitled to say that he was an 
agriculturist and could have got that decree 
amended, but where the decree was clearly 
against the joint Hindu family as such on the 
basis a mortgage executed by the members of 
the family in order to secure a debt advanced 
to the family, we think that the Hindu joint 
family must be treated as an entity and that it 
is only the joint family which could apply for 
the amendment of the decree. There was no per. 
sonal liability against Zauki Ram and no part 
of his property could be sold in order to satisfy 
the decree. In fact it is true that he is not the 
owner of any specific part of the property al- 
though for purposes of calculation under the Act 
he is to be treated to be a cosharer to the extent 
of the share which he would get if a partition 
took place at any particular time. If the joint 
family sought the amendment it was bound to 
fail because the joint family pa^id a revenue of 
Es. 2400. In our opinion, it would be absurd that 
one member of the family could apply for the 
correction of the decree upon the ground that 
he personally was an agriculturist and secure 
the same result on behalf of the whole family 
which the family itself would be unable to secure. 
In our judgment Zauki Ram’s application should 
be deemed to be one on behalf of the family, as 
undoubtedly it is, and consequently that it is 
not the application of an agriculturist within 
the meaning of the Act. The result is that we 
set aside the decree of the learned Judge of the 
Court below and direct that the original decree 
as framed before amendment shall stand. The 
appellant shall get his costs in both Courts. 

<3 /r> TT Decree set aside. 
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FULL BENCH 

Allsop Ag. C. J.. Veema and Malik JJ. 

Bandhu Lai — Plaintiff — Appellant v. Bhag- 

wan Das and others — Defendants — iJes- 

pondents. 

First Appeal No. 166 of 1943, Decided on 2S*4-1946r 
from order of Civil Judge, Mirzapur, D/- 6-1-1943. 

U. P. Agriculturists’ Relief Act [27 (XXVII) 
1934], S. 2 (2) — Usufructuary mortgagee of fixed-' 
rate tenancy — Mortgagee paying rent as such and 
not as mortgagor’s agent — Mortgagee is agricultu- 
rist entitled to benefits of Act: 19 A. L. J. 702: (21) & 

A. I. R. 1921 All. 110: 63 I. C. 274, OVERRULED. 

In the case of a usufructuary mortgage of a fixed-rate 
tenancy, in the absence of a special contract, the mort- 
gagee is bound to pay the rent and is entitled to claim 
the rights of the tenant as against the landlord while 
the mortgage subsists; aud where he pays the rent in 
his own right as mortgagee and not merely as an agent 
of the mortgagor, he is an agriculturist within the 
meaning of the definition in the Act and can claim the 
benefits of the Act : 19 A. L. J. 702 : (’21) 8 A. 1. R. 
1921 All. 110 : 63 I. C. 274, OVERRULED. [Para Ij 

S. N. Seth — for Appellant. 

N. P. Asthana, K. N. Sinha and J. N. Chatter jee — 
for Respondents. 

Allsop Ag. C. J.— This appeal arises out of 
a suit for sale on the basis of a mortgage dated 
17th December 1929. The property mortgaged 
consisted of houses. The mortgagees claimed 
the benefits of the Agriculturists’ Relief Act and 
the question was whether they were agricultu- 
rists on the date of the execution of the mort^' 
gage. Their claim was based on the fact that they 
were on that date the usufructuary mortgagees 
from fixed rate tenants of certain plots in the 
fixed-rate tenancy. In so far it is relevant for 
the purposes of this appeal, the definition of an 
agriculturist in the U. P. Agriculturists’ R^ief 
Act, 1934 , is a person who pays rent for agri- 
cultural land not exceeding Rs. 600 per annum. 

It is not disputed that the rent of the fixed-rate 
tenancy was less than Rs. 600 per annum. 
Learned counsel, however, has argued that a 
usufructuary mortgagee of a fixed rate tenancy 
is not himself a fixed rate tenant and that he 
does not pay rent on bis own behalf but merely 
as an agent of the mortgagor. He has relied on 
the case of [Saudagar Singh v. Ganga Singh] 

19 A. L J. 702.^ The learned Judges in that 
case argued, in the first place, that the mortgage 
of a tenancy does not extinguish it and, S' Cond- 
ly, that a contract of mortgage between a mort- 
gagor and a mortgagee cannot of itstlf create a ( 
contract with a third person and there is ne 
contractual relationship between the mortgagee 
and the zamindar With the greatest deference to 
the opinion of the learned Judges,^! think th^fc 

L (’21) 8 A. I. B. 1921 AH. 110 (HI): 63 I. C. 274; 

19 A. L. J. 702. 
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they overlooked the point that a fixed- rate 
tenancy is transferable under the law and that 
a fixed-rate tenant by an act of transfer can 
substitute another tenant in his place. Nobody 
would doubt that the landlord himself could by 
an act of transfer create a relationship of land, 
lord and tenant between his transferee and his 
tenant. In the same way, where the tenancy is 
transferable, the tenant, by an act of transfer, 
' can create such a relationship between the land- 
lord and bis transferee. It is true that a mort- 
gage does not transfer the whole of the mort. 
gagor’s interest in the property mortgaged but 
such parts of the interest as are transferable 
ivest for the time in the mortgagee. In the case 
of a usufructuary mortgage, in the absence of a 
special contract, the mortgagee is bound to pay 
the rent and is entitled to claim the rights of 
jthe tenant in possession as against the landlord 
while the mortgage subsists.. In view of the 
definition in the Agriculturists* Relief Act, how- 
ever, we are not really concerned with the ques- 
tion whether the mortgagee can properly be 
described as a fixed- rate tenant. He is un- 
doubtedly the person who pays the rent for the 
holding. It is not denied in this case that the 
usufructuary mortgagees did in fact pay the 
rent and they certainly paid it in their own 
right as mortgagees and not merely as agents of 
the mortgagor. I have no doubt, therefore, that 
^ they were agriculturists within the meaning of 
the definition in the Agriculturists* Belief Act 
and that they were rightly allowed the benefits 
of that Act. The learned Judge of the Court 
below gave those benefits and the result is that 
the appeal should fail. I would dismiss it with 
costs. 

Yerma J. — I entirely agree and have nothing 
to add. 

Malik J I agree. 

By the Court. — We dismiss the appeal with 
costs. 

V.R. Appeal dismissed, 

A. I. R. (34) 1947 Allahabad 59 [C. N. 31.] 

Verma and Bind Basni Prasad JJ. 

L, Baij Nath — Defendant — Appellant v. 
Mt. Bam Pyari — Plaintiff — Bespondeni. 

First Appeal No. 107 of 1945, Decided on 18th April 
1946, from order of Civil Judge, Agra, D/-7-10-1944. 

Civil P. C. (1908), O. 6, R. 17— Suit for pre- 
emption on ground that plaintiff was co-sharer 
and defendant was stranger — Amendment claiming 
relief on ground of relationship with vendor — 
Amendment held should not be allowed as it 
would change nature of case and would prejudice 
defendant. 

In a suit for pre-emption, the plaintiff alleged that he 
was a co-sharer in the Mahal in which the property was 
situated and that the defendant vendee was an utter 
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stranger. The defendant alleged that he too was a 
co-sharer and that plaintiff was not entitled to pre- 
ference over him. After issues were framed and before 
the date fixed for final hearing, the plaintifi applied for 
amendment of his plaint claiming relief on the ground 
that he was a ‘near relation’ of the vendor within the 
meaning of S. 12, Agra Pre-emption Act and that 
this ground bad not been mentioned in the plaint 
through forgetfulness: 

Held that the amendment, if allowed, would change 
the nature of the case, for the suit would then have 
been based on a totally new ground. Further, it was 
very likely that the allegation as to relationship was 
not true and that if the amendment had been allowed 
it would have enabled the plaintiff to adduce false 
evidence. The amendment could not therefore be 
allowed as the defendant would have been prejudiced 
thereby. [Para 23 

C. P. C.— 

(’44) Chitaley, O. 6, R. 10, Note 10. 

(’41) Mulla, O. 6, R. 17, P. 595 Note ‘Leave to amend 
...case*. 

Gopal Behari — for Appellant. 

S. B. L. Gour — for Respondent. 

Yerma J. — This is a defendants appeal from 
an order of remand. The suit was one for pre- 
emption. The trial Court dismissed it. The lower 
appellate Court has allowed the plaintiff's appeal 
and has remanded the suit. 

[2] The sale deed in question was executed on 
18-9-1942. The plaintiff instituted the suit on 
14-9-1943. The allegation made in the plaint was 
that the plaintiff was a co-sharer in the Mahal 
in which the property was situated and that the 
defendant vendee was an utter stranger. The 
Court fixed 23-11-1943, for the framing of issues. 
The defendant filed bis written statement on 
23-11-1943, and alleged that be too was a co-sbarer 
in the Mahal in question. The plea raised by the 
defendant thus was that the plaintiff was not 
entitled to preference over him. The Court framed 
issues on that date, and the first issue was whe- 
ther the plaintiff bad “a prior right of pre-emp- 
tion against the defendant.” The I4th January 
1944 was fixed for final hearing. On 13-12-1943, 
the plaintiff filed an application alleging that she 
was a ‘‘near relation” and that she was entitled 
to pre-emption as against the defendant on that 
ground also. It was alleged in the application, 
that this ground was not mentioned in the plaint 
by mistake, or rather through forgetfulness 
(sahwan). The prayer was that the plaintiff be 
allowed to amend the plaint and to add a plea 
that the plaintiff "was a “near relation” of the 
vendor within the meaning of those words in 
S. 12, Agra Pre-emption Act. The defendant filed 
a petition objecting to the amendment prayed for 
and, on 16-12-1943, the Court rejected the plain- 
tiff’s application for amendment, substantially 
on the ground that the plaintiff could not be 
allowed to change her case at that late stage. 
The case was taken up on the date fixed, viz. 
14-1.1944. The plaintiff applied for adjournment 
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and the Court granted it, fixing 4tb April for final 
bearing. The case came on for hearing on that 
date and, in view of the fact the copies of Khewats 
filed by the defendant established it beyond doubt 
that he too was a co-sharer in the Mahal, the 
Munsif dismissed the suit, as he was bound to do. 
The plaintiff took an appeal to the lower appellate 
Court and the learned Civil Judge, who heard the 
appeal, allowed it by a judgment which has to be 
characterised as unsatisfactory. The learned Judge 
expressed the opinion that the application for 
amendment would not change the nature of the 
case and that the vendee would not be prejudiced 
by the amendment being allowed. Both these 
grounds are clearly erroneous. The amendment, 
if allowed, would have changed the nature of the 
case, for the suit would then have been based on 
a totally new ground. Furthermore, from the 
facts stated above, it is clear that the plaintiff 
had come to Court with a false allegation, namely, 
that the defendant was a stranger. ' When the 
plaintiff found that the defendant had exposed 
the untruth of her allegation, she filed this ap- 
plication for amendment. There is every reason 
to suspect that this allegation of relationship is 
not true, for, it is difiScult to believe that such an 
important allegation would not have been made 
in the plaint, as originally filed, if there had been 
any truth in it. Thus, if the amendment had been 
allowed, it would have enabled the plaintiff to 
adduce false evidence. In our judgment, the trial 
Court was perfectly right in holding that the 
plaintiff' could not be permitted to harass the 
defendant in that manner. If the amendment 
had been allowed, the defendant would obviously 
have been prejudiced. The lower appellate Court 
was, in our opinion, wrong in allowing the plain- 
tifl'’s application for amendment and sending the 

case back to the first Court. 

[3] For the reasons given above, we allow this 
appeal and set aside the order of the lower ap- 
pellate Court allowing the plaintiff’s application 
for amendment as well as the order of remand. 
The case will go back to the lower appellate 
Court with the direction that it should reinstate 
the appeal filed in that Court at its original 
position in the register of pending appeal and 
will proceed to dispose of it after hearing argu- 
ments on the other points involved in the case. 
The appellant is entitled to his coats in this 
Court. The costs in the Court below will abide 
the event. A certificate will be issued to the ap- 
pellant for refund of the court-fee paid on the 
memorandum of appeal filed in this Court. 

tr a Case remanded. 


A. I. R, 
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Malik and Walidllah JJ. 

Bhawani Shanker — Defendant — Appellant 
v. Ram Pal and others — Plaintiffs — Respon- 
dents. 

First Appeal No. 196 of 1944, Decided on 27-2-1946, 
fcom order of Civil Judge, Muttra, D/- 3-4-1944. 

U. P. Agriculturists’ Relief Act (27 [XXVII] of 
1934), S. 33 (1) — Section covers liabilities not coming^ 
strictly within definition of loan — Mortgage execu-'^ 
ted by agriculturist vendee in favour of creditor of 
vendor in respect of unpaid purchase price left 
with him by vendor for payment to creditor — Suit 
by vendee for accounts of money due under mort- 
gage is maintainable under S. 33 (1) — Mortgage 
debt amounts to loan as defined by U. P. Debt 
Redemption Act — U. P. Debt Redemption Act (13 
[XIII] of 1940), Ss. 2 (9), 8 and 9. 

A, a debtor, sold certain properties to B an agricul- 
turist and left a part of the purchase money in the 
hands of the vendee to pay off bis creditor C. B paid the 
creditor in part and executed a mortgage in his favour 
for the rest of the debt. B brought a suit under S. 33, 
Agriculturists’ Relief Act for accounts of money due to 
C and for declaration of the amount so due : 

Held that the suit was maintainable as the wording 
of S. 33 (1) was wide enough to include liabilities which 
may not come strictly under the definition of the word 
‘loan’ in the Debt Redemption Act or the Agricul- 
turists’ Relief Act. [Para 4] 

Held further that the transaction was a ‘Joan’ and 
that the mortgage debt amounted in substance to an 
advance as defined in the U. P. Debt Redemption Act 
so as to entitle B to the benefit of the provisions of Ss. 8 
and 9, U. P. Debt Redemption Act : (*39) 26 A. I. B. 
1939 All. 398, Disting. [Para 83 * 

V. D. Bhargava — for Appellant. 

Q. P. Bhargava — for Respondents. 

Malik J. — This is a defendant’s appeal. The 
plaintiffs filed a suit under s. 33, U. P. Agricul- 
turists’ Relief Act of 1934 for accounts of money 
due to the defendant from the plaintiffs and 
for a declaration of the amounts so due. The 
transactions which ultimately resulted in a 
mortgage dated 26th June 1925, executed by the 
plaintiffs in favour of the defendant and which 
was subsequently renewed by another mortgage 
dated I9th June 1931, between the same parties 
have been fully set out in the judgments of the 
Courts below. 

[2] The learned Munsif held that the mort- 

gages of 1925 and 1931 did not refer to transac- 
tions which could be called loans within the 
meaning of that expression in the Debt Redemp- 
tion Act (XIII [13] of 1940). The reason given by 
him was that at no stage the defendant ad- 
vanced any money to the plaintiffs. ^ 

[3] On appeal the lower appellate Court held 
that in view of the fact that the liability of 
payment of the consideration' under the sale 
deed had subsequently been changed into the 
liability as mortgagors under the mortgage 
deeds dated 26th June 1925 and 19fch June 1931 
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the transactions as evidenced by the latter 
two documents do in fact amount to loans. He, 
however, remanded the case to the trial Court 
with directions that the case might be disposed 
of according to law after taking accounts bet- 
ween the parties. 

[ 4 ] So far as the remand order is concerned, 
no objection can be taken to it as the plaintiffs 
if would, in any case, be entitled to a decree for 
accounts and for a declaration under s. 33, Agri. 
culturists’ Relief Act, whether the debts due from 
them were loans as defined under the Debt 
Redemption Act or the Agriculturists’ Relief 
Act or were not. The lower Court has observed 
as follows : 

“The crucial point for consideration in this appeal is 
as to whether or not the transaction under the mort- 
gage deed dated 26th June 1925, does or does not 
amount to a loan because if it does not, the suit would 
not be maintainable under S. 33, Agriculturists’ Relief 
Act.” 

The view of the learned Judge that if the tran- 
saction did not amount to a ‘Toan” the suit 
for accounts and for a declaration of the amounts 
due would not be maintainable under s. 33 of the 
Act, does not seem to be correct as a reference 
to the first sub-soction would show that 
the word ‘loan* is not mentioned in it at all. 
An agriculturist debtor is entitled under sub-s. 
(l) of S. 33 to 

“sue for an account of money lent or advanced to, 
or paid for him by any person, or due by him to any 
^ person as the price of goods or on a written or unwrit- 
ten engagement for the payment of money, and of 
money paid by him to such person.” 

It would be clear that the words of the sub-S. 
are wide enough to include liabilities which may 
not come strictly under the definition of the 
word ‘loan’ in the Debt Redemption Act or the 
Agriculturists’ Relief Act. 

[5] The only relevancy of the determination 
of the question whether the amounts due are 
‘loans’ as defined in the Debt Redemption Act 
or the Agriculturists’ Relief Act is that in calculat- 
ing the rate of interest if the amounts are loans 
as defined in the Debt Redemption Act, ss. s 
and 9 of that Act would ai^ply. If, on the other 
hand, they are loans as defined in the Agri- 
culturists’ Relief Act and not under the Debt 
Redemption Act, the relevant sections of the 
Agriculturists’ Relief Act would he applicable. 
If the amounts are not loans under either of the 
two Acts, then the plaintiffs would be entitled 

^ to the benefit of only the Usurious Loans Act. 

[6] Learned counsel for the appellant has 
urged that the expression of the opinion of the 
learned Civil Judge that the amount due under 
the mortgage dated 26-6-1925, was a loan under 
the Debt Redemption Act would prejudice him 
as the trial Court would calculate the interest 
in accordance with the provisions of the Debt 


Redemption Act. He has urged that we should 
hold in his favour that the amounts due under 
the mortgages of 1925 and 1931 are not loans as 
defined under the Debt Redemption Act. We 
do not, however, see how we can do that. The 
defendant’s father had advanced two sums of 
money to Brij Behari Lai in the years 1918 and 
1919 with the result that Brij Behari Lai was 
the debtor and Roshan Lai, father of the defen- 
dant, was the creditor, Brij Behari Lai died and 
his sons sold certain properties to the plaintiffs 
and left some money in their hands to pay off 
the debts due to Roshan Lai. The plaintiffs 
instead of paying up Roshan Lai paid him in 
l^art and for the rest executed a mortgage in his 
favour on 26-6-1925. From these facts, it is clear 
that the defendant, who is the son of Roshan 
Lai, Roshan Lai having died, agreed to change 
his debtor and treat the plaintiffs as his debtors 
in place of Brij Behari Lai, the original debtor, 

[7] Learned counsel has further argued that 
as the sum of Rs. 6200 for which the mortgage 
was executed, either wholly or in part at some 
time represented the unpaid purchase money, it 
can, in no case, ever amount to a loan. With 
that proposition we are not prepared to agree. 

[8] Learned counsel has referred us to the 
decision of a learned Single Judge of this Court 
in iMohd. Shibli Khan v. Isb Datt Dikshit] 
A. I. R. 1939 ALii. 398.^ In that case the mort- 
gage transaction was between the vendor and 
the vendee. Without expressing any opinion as 
to the correctness of that decision, all that we 
need say is that the facts of that case are 
entirely different. In the case before us, the 
mortgage deed was executed by the plaintiffs 
who had purchased some property in favour of 
not their vendor but in favour of an entirely 
third party, a creditor of the vendor. We do 
not see how we can hold that this is not a 
transaction which is a loan and that the mort- 
gage debt does nob in substance amount to an 
advance as defined in the U. P. Debt Redemp- 
tion Act. There is no force in this appeal and 
we dismiss it with costs. 

K.s. Appeal dismissed. 

1. (’39) 26 A. I. R. 1939 All. 398 (398). 
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SiNHA J. 

Brij Mohan Lai — Applicant v. Emperor. 

Cri. Revn. No. 366 o£ 1916, Decided on 28-6-1946, 
against order of Sessions Judge, Agra. 

Penal Code (1860), S. 441 — Intention to intimidate, 
insult or annoy — Intention is the sine qua non of 
offence under S. 441 — No offence is committed if 
intimidation or annoyance is only the result of act 
and is not intended. 

Intention is the sine qua non of the offence under 
S._^441, Penal Code, Annoyance or intimidations might 
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result from a certain conduct and jet it may never have 
been intended. It is also possible to conceive of a case 
where, although intended, there is no annoyance or 
intimidation. Intention is, therefore, the pivot and not 
the result. [Para. 8] 

Where, therefore, the accused was found to have 
entered the house of another at night at the invitation 
of a female servant and there was no intention to com- 
mit theft or to intimidate, insult or annoy any person, 
it was held that no ofience was committed under S. 441, 
Penal Code:(’16) 3 A.I.R. 1916 All. 152, Foil. [Para. 8] 

B, S. Darhari — for Applicant. 

Deputy Government Advocate — for the Crown. 

Order. — This is an application in revision 
against an order of the learned Sessions 
Judge of Agra by which he substantially affirmed 
the judgment of a learned Magistrate of the 
First Class. 

[ 2 ] The applicant is a constable attached to 
the police force at Agra. He was found inside 
the compound of the house of Mr. Hardial 
Singh, prosecuting Inspector, on the night of 
22-5-1945, at about 11 P. M. Mrs. Hardial Singh 
was lying on a chai'poy in the court-yard. She 
saw the accused standing near her bed. She got 
up and asked him “who is there?” She recog- 
nized the applicant and reprimanded him. The 
applicant scaled a wall and walked away, Mrs. 
Hardial directed her daughter to inform her 
husband. Mr. Hardial was roused by one Islam 
Ahmad, the son of a police head constable. The 
boy told him that a constable had gone to Mrs. 
Hardial Singh’s bed, lifted the curtain leading 
to the women’s quarter and had then walked 
away. Hardial and Islam then saw the accused 
passing by a neem tree near a latrine, and going 
towards the police outpost. Hardial shouted, but 
the accused made no response. He went to the 
police outpost and told the Sub-Inspector about 
the occurrence. The applicant was arrested and 
was taken to Mrs. Hardial and she identified 
him as the intruder. The above, in brief, is the 
story for the prosecution. 

[3] The defence, in the main, was that the 
applicant had an attack of sunstroke which had 
caused mental aberration and the act attributed 
to him was a result of that. The learned Magis- 
trate accepted the story for the prosecution in 
the main, and held that the applicant was guilty. 
He sentenced him to rigorous imprisonment for 
one year under s. 457, Penal Code. 

[4] The learned Sessions Judge, on appeal, 
agreed with the finding of the learned Magis- 
trate, but thought that having regard to the 
antecedents of the accused, the case fell within 
the purview of S. 45-4, Penal Code, and, there- 
fore, altered the conviction under S. 457 to one 
under S. 454, Penal Code, and, in view of the 
fact that it was his first conviction, he directed 
his release under S. 4, First Offenders Probation 
Act. He ordered the execution of a bond for 


Bs. 300 with two sureties in Bs. 300 each. In the 
event of a breach or failure to produce them, he 
was directed to undergo rigorous imprisonment 
for nine months. The accused has come to this 
Court in revision. 

[ 5 ] The learned counsel contends that, on the 
findings of the learned Judge, the applicant is 
entitled to acquittal. He takes his stand on the 

following observations: ^ 

“I do not think, however, that it can be said that the 
appellant had gone to commit theft. There is nothing 
to show that he had gone there for that purpose and the 
evidence is that he had walked away at a normal pace 
from the house. It might be that he had gone to meet 
a female servant or for some other purpose not con- 
nected with theft.” 

[6] If the accused had gone to the house “to 
meet a female servant,” I do not think the case 
comes within the mischief of S. 454, Penal Code, 
Section 454 says: 

“Whoever commits lurking house trespass or house- 
breaking, in order to the committing of any offence 
punishable with imprisonment.” 

The important words are : “In order to the 
committing of any offence.” 

[ 7 ] Theft being ruled out of Consideration, 
the only other alternative is that he had gone 
“to meet a female servant.” In other words, he 
had gone at the invitation of an inmate of the 
house, though not a member of the ^mily. 

[8] The next question is : What offence, if 
any, has the applicant committed, if he went to 
the house under these circumstances ? Sec- ' 
tion 441, Penal Code, furnishes an answer to 
this question and says : 

“Whoever enters into or upon property in the posses- 
sion of another with intent to commit an offence or to 
intimidate, insult or annoy any person in possession of 
such property. . .” 

“Intention” is the sine qua non. Annoyance or 
intimidation might result from a certain conduct 
and yet it may never have been intended. It is 
also possible to conceive of a case where, al- 
though intended, there is no annoyance or 
intimidation. “Intention” is, therefore, the pivot 
and not the result. The view which I have taken 
is supported by 1916 a. L. J. 719.^ 

[93 “In this view it is not necessary to con- 
sider the precise defence taken ‘that the accused 
was suffering from mental aberration,* although, 

I feel constrained to say it was not absolutely 
devoid of merit. The result is that I allow this 
application and set aside the conviction and 
sentence. 

D.R, Revision allowed. 

1. (’16) 1916 A.IiJ. 719: (’16) 3 A.I.R. 1916 All. 152 : 

38 All. 517 : 35 I. C. 979, Emperor v. Gaya Bhar. 
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FULL BENCH 

Braund, Hamilton and Pathak JJ. 

Sri Thakur Dtoarkadhishiji Maharaj — 
Decree-holder — Appellant v. Bipti and others 
— Judgment-debtors — Bespondents, 

Exn. Second Appeals Nos. 493, 494 and 1826 of 1943, 
Decided on 3-4-1946, from order of Dist. Judge, Agra, 
> D/- 28-10-1942. 

(a) U. P. Stayed Arrears of Rent (Remission) Act 
(18 [XVIII] of 1939), S. 3 — Scope— Application for 
recovery of arrears of rent — Decree for arrears of 
rent — Execution application to enforce decree — 
Application is application for recovery of arrears of 

rent U. P. Stay of Proceedings (Revenue Courts) 

Act (4 [IV] of 1937), S. 2. 

An application for the execution of a decree, itself 
obtained in respect of arrears of rent, is in substance an 
application ^hicb has as its object to obtain the money 
which has been ordered by the decree to be paid, that 
is to say, the money which represents the arrears of 
rent originally sued for. The words “recover” and 
“recovery” are wide enough and are appropriate to 
cover a case in which a man seeks to obtain for himself 
the fruits of a decree and in that way to get the arrears 
of rent which that decree represents. It is not a very 
long, nor indeed Incorrect, step to treat the execution of 
a decree as a step in the suit itself. There is, therefore, 
no necessity to apply any particular force to the actual 
words of S. 3 in order to include within the category of 
^‘applications for the recovery of arrears of rent” that 
process which is the execution of a decree by which a 
successful plaintiff hopes to reduce to the form of cash 
the decree which is the fruit of his suit. In plain 
language, it is a means of “recovering” that which he 
^ originally sued for. [Para. 9] 

To argue that the debt, having merged in the judg- 
ment, there remains no longer any “arrears of rent” 
to bo recovered is to force a technicality too far. It is 
quite true that for many purposes a debt does merge 
in a judgment or in a decree and in that sense dis- 
appears, but it is by no means for all purposes that this 
happens. (1894) 1 Q. B. 189, Ref. [Para. 10] 


Therefore, on the true construction of S. 3, U. P. 
Stayed Arrears of Rent (Remission) Act, read with 
S. 2, U. P. Stay of Proceedings (Revenue Courts) Act, 
1937, and S. 2, U. P. Stay of Proceedings (Revenue 
Courts) (Amendment) Act, 1937, an application made 
in execution to enforce a decree obtained in respect of 
arrears of rent is an “application for the recovery of 
arrears of rent which, if made during the period in 
which U. P. Stay of Proceedings (Revenue Courts) Act, 
1937, is in force, would have been stayed under the 
provisions of that Act.” (’41) 28 A.I.R 1941 Oudh 273 
<F,B.), Ref. [Paras. 2 and 12] 

(b) U. P. Stayed Arrears of Rent (Remission) 
Act (18 [XVIII] of 1939), Preamble — Object of Act 
was to grant concessions to tenants in matter of 
arrears of rent. 

It is obvious from the Preamble of the Act that the 
main object of the Act was to grant concessions to 
tenants in the matter of the arrears of rent due from 
them to their landlords. [Para. 5] 


(c) U. P. Stayed Arrears of Rent (Remission) Act 
(18 [XVIII] of 1939), S. 5 — Mere current annual 
‘rent, apart from arrears of rent, is to be treated as 
test whether person comes within S. 3. (Per Divi&ion 
Bench). 

In the context the more natural meaning of the 
word “rent” is that it refers merely to current rent. 
The words “payable in” are more apt to describe the 


liability which arises in respect of a particular year 
than a liability which arose in some earlier year and 
was merely by accident protracted into the year 1344 
Fasli. Further, rent in abstract is one thing. “The” 
rent payable in the particular year is another thing 
altogether. The introduction of the word “the” indi- 
cates that the Legislature is referring to some particular 
rent and that rent can only be the rent payable in a 
particular year in the sens© that it accrues due in res- 
pect of that year. Hence, it is merely the current 
annual rent which is to be treated as the test whether 
the person comes within S. 3 or not and not what in 
fact was payable in the particular Fasli year 1344, 
whether it was current rent or whether it was arrears 
of rent. [Paras. 19. 22, 23 and 24] 

(d) U. P, Stayed Arrears of Rent (Remission) Act 
(18 [XVIII] of 1939), S. 3 — Scope— Application for 
recovery of arrears of rent — Decree for arrears of 
rent — Decree executed by obtaining order for eject- 
ment — Execution application involving merely 
application for ejectment — Still execution applica- 
tion is application for recovery of arrears of rent. 
(Per Division Bench). 

An application for execution of a decree for arrears of 
rent, whatever form it takes, arises out of the decree 
for rent and is an application the object of which is to 
recover that rent. In short, it says to the judgment- 
debtor that if he does not pay it, he would be ejected, 
and the actual ejectment is merely the logical sequence 
of his refusing to pay. Therefore, an application for 
execution which involves merely an application for 
ejectment, the decree having been executed by obtaining 
an order for ejectment, is nonetheless an application 
for the recovery of arrears of rent. [Para. 25] 

Govind Das — for Appellant. 

Jagdish Sivarup — for Respondents. 

Opinion of the Full Bench. 

Braund J.— ( 29-1-46.) We have before U3 as 
a Full Bench a question of law arising out of three 
second Appeals, Nos. 493. 494 and 1826, all of 
1943. In each of these cases the facts are for the 
present purpose identical. It need only be said 
that in each case the plaintiff, who was a land- 
lord, obtained a decree for arrears of rent against 
his tenant. That decree he sought to execute by 
the usual execution proceedings, and in each of 
the three cases he has been confronted with s. 3, 
U, P. Stayed Arrears of Rent (Remission) Act, 
1939 (Act 18 [XVIII] of 1939), out of which this 
reference arises. 

[2] The actual terms of reference are these : 

“Whether, upon the true construction of S. 3, U. P. 

Staved Arrears of Rent (Remission) Act, 1939, (Act 18 
[XVIII] of 1939), read with S. 2, U. P. Stay of Pro- 
ceedings (Revenue Courts) Act, 1937 (Act 4 [IV] of 
1937) and S. 2, U. P. Stay of Proceedings (Revenue 
Courts) (Amendment) Act, 1937, an application made in 
execution to enforce a decree obtained in respect of 
arrears of rent is an application for the recovery of 
arrears of rent which, if made during the period in 
which the U. P. Stay of Proceedings (Revenue Courts) 
Act, 1937, is in force, would have been stayed under 
the provisions of that Act.’* 

[3] The point is a very short one, being in 
effect merely whether the words “applications foe 
the recovery of arrears of rent” arc wide enough 
to include applications to execute decrees which 
have already been obtained in a suit claiming 
arrears of rent. 
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[ 4 ] Section 3, U. P. Stayed Arrears of Rent 
(Remission) Act, 1939, appears in an Act the 
preamble of which is as follows : 

“"Wliereas it is expedient to remit arrears ol rent tbe 
proceedings for the recovery of which have been stayed 
by the XJ. P. Stay of Proceedings (Revenue Courts) 
Act, 1937 ” 

[ 5 ] It appears obvious that the main object 
of this Act was to grant concessions to tenants in 
the matter of the arrears of rent due from them 
to their landlords. Although this is not a con. 
sideration that can control the actual language 
which the Act has used, it has nonetheless to 
be borne in mind in giving a construction to 
S. 3. Recently Lord Atkin in the Privy Council 
in construing certain sections of our Agricul. 
turists’ Relief Act was constrained to say that : 

“ . . . . the words of a remedial statute must be con- 
Btrued, so far as they reasonably admit, so as to secure 
that the relief contemplated by the statute shall not be 
denied to the class intended to be relieved 1944 

A. L. J. 162.1 

[G] Section 3, United Provinces Stayed Ar- 
rears of Rent (Remission) Act, 1939, (which for 
convenience I shall hereinafter call “the Remis- 


sion Act”) follows an earlier Act of 1937 call- 
ed the United Provinces Stay of Proceedings 
(Revenue Courts) Act, and it has to be con- 
sidered, I think, in sequence to that Act. The 

1937 Act by S. 2 provided that : 

“ .... all proceedings in suits and applications of 
the classes specified in the schedule to this Act . . . . 
shall be stayed . . . . ” 

[ 7 ] It has to be observed that what were 
stayed by the 1937 Act were not proceedings for 
the recovery of arrears of rent, but certain 
definite classes of proceedings specified in the 
schedule to tbe Act which itself refers to the 
schedules of the Agra Tenancy Act, 1926. When 
those schedules are examined, it is found that the 


specified proceedings stayed by the 1937 Act can be 
classified into five categories. The first of those 
categories concerned the recovery of arrears of 
rent; the second related to ejectment; the third 
to the assessment and recovery of arrears of 
revenue ; the fourth to the fixing of rent ; and 
the fifth to the execution of money decrees. 

[8] The relevance of it is this. When the 
United Provinces Stay of Proceedings (Revenue 
Courts) Act came to an end, S- 3, Remission 
Act, was enacted presumably for the purpose 
of being substituted for it. The appellants in 
these cases have rightly pointed out that, when 
the Remission Act came to be enacted, the 
framers of it chose by S. 3 to limit its mischief 
by carefully chosen words, namely, by saying 
that it is to apply to “all suits or applications 
for the recovery of arrears of rent “ 

1 (’44) 1944 A. L. J. 162 : 31 A. I. R. 1944 P. C. 35; 

19 Luck. 309 : I.L.R. (1944) Kar. P. C. 199 : 71 I. A. 
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The argument goes on to point out that since 
there were many other specified types of pro- 
ceedings affected by the 1937 Act, it is only 
what can be strictly brought within the descrip- 
tion of “suits or applications for tbe recovery of 
arrears of rent“ that can he held to be still 
affected by S. 3, Remission Act. Put shortly, 
the argument is one of contrast between the 
breadth of the 1937 Act and what is said to have?^ 
been the deliberate exclusiveness of tbe language 
of S. 3, Remission Act. 

[9] This argument is certainly attractive. 
Nevertheless it does not, in my view, relieve us 
of the necessity of putting our own construction 
on the words of S. 3, which are the words we 
have to deal with. There were among those 
classes of proceedings which were affected by the 
1937 Act that class which related to applications 
for the execution of decrees for arrears of rent, 
namely the types of application included in 
Group F.3 (a), 4 (2) and 4 (8) (a) of Scb. 4 to 
the Agra Tenancy Act. It is clear from this 
that the earlier Act of 1937 contemplated a stay 
of that type of application, which is precisely 
the type of application we have before us. It 
is possibly true that in strictness it can be said 
that an application to enforce a decree by exe- 
cution is not itself an “application for the reco- 
very of arrears of rent”; and again we are 
reminded that it is those words and none other 
that we have to consider in s. 8, Remission Act. t 
Bearing that in mind, nevertheless, it cannot be 
denied that an application for the execution of a 
decree, itself obtained in respect of arrears of 
rent, is in substance an application which has 
as its object to obtain the money which has been 
ordered by the decree to be paid, that is to say, 
the money which represents the arrears of rent 
originally sued for. The words "recover” and 
“recovery” are to my mind wide enough, and 
are appropriate, to cover a case in which a man 
seeks to obtain for himself the fruits of a decree 
and in that way to get the arrears of rent which 
that decree represents. It is not a very long, nor 
indeed incorrect, step to treat the execution of a 
decree as a step in the suit itself. I, therefore, 
see no necessity to apply any particular force to 
the actual words of s. 3 in order to include 
within the category of “applications for the 
recovery of arrears of rent” that process which 
is the execution of a decree by which a success- 
ful plaintiff hopes to reduce to the form of cash ^ 
the decree which is the fruit of his suit. In 
plain language it is a means of “recovering” 
that which he originally sued for. 

[103 The strictly technical argument is, of 
course, that, the debt having merged^ in the 
judgment, there remain no longer any arrears 
of rent” to be recovered. To my mind that is 


Allahabad 65 


1917 BWABKADHISHIJI V. BiPTi (FB) (Bratiud J.) 


forcing a technic’ality too far. It is quite true 
that for many purposes a debt does merge in a 
judgment or in a decree and in that sense dis- 
appears. But it is by no means for all purposes 
tinat this happens, and one instance taken at 
random can he found in such a case as in (1894) 

1 Q, B. 189^ in -which it was held for the purpose 
of the Bankruptcy Acts, in England that a 
^ creditor could still rely on his debt to found a 
bankruptcy x>®tition, notwithstanding that he 
had already obtained a judgment on it. 

tn] Bearing in mind, therefore, that we are 
construing an Act of a remedial character and 
having regard to the view of the construction of 
S. 3 that the words can naturally enough beat a 
meaning which will permit them to include an 
application to execute a decree obtained in res^ 
pect of arrears of rent, 1 do not feel that we can 
exclude from that class of application which is 
prohibited by s. 3 an application by which a 
man in the position of the plaintiff in each of 
these suits seeks, by plucking the fruits of his 
suit, in substance and in fact to “recover” the 
money (that is to say, the arrears of rent) which 
constituted the sole cause of action on which 
that suit was originally brought. 

[12] I am glad to find that this has been the 
view which has been accepted by two learned 
single Judges of this Court and is also the view 
which seems to have been favoured by the Oudh 
Chief Court in a Full Bench judgment in the 
year 1941 : A. I. R. 1941 oudh 273.® For these 
reasons, in my judgment, this reference falls to 
be answered by saying that, on the true con- 
struction of S. 3, U. P. Stayed Arrears of Rent 
(Remission) Act, 1939, an application made in 
execution to enforce a decree obtained in respect 
of arrears of rent is an “application for the re- 
covery of arrears of rent which, if made during 
the period in which the United Provinces Stay 
of Proceedings (Revenue Courts) Act, 1937. was 
in force, would have been stayed under the pro- 
visions of that Act.” 

[13] Hamilton J. — I agree with the view of 
my learned brother and have nothing to add. 

[14] Pathak J. — I also agree with the view 
of my learned brother. 

[16] By the Court. — The three second 
Appeals in question will be sent back to the 
Courts whence they came now to be heard in 
accordance with the declaration we have made 
^ above. The costs of this Full Bench (if any) 
will be costs in the respective second Appeals. 

[16] As regards the two other revisions which 
have been before us to-day, Nos. 3 of 1942 and 
68 of 1943, we understand that the applicant is 

2. -(1894) 1 Q. B. 189, In re King and Beasley. 

3. (’41) 28 A. I. R. 1941 Oudh 273 : 16 Luck. 443:194 
I. C. 387 (F. B.), Hari Saran Das v. Dliani Ram. 


now dead. It may be that as a result of the 
decision of this Full Bench no one may desire 
to press them any further. We, however, direct 
that they now he remitted, with copies of this 
judgment attached, to the original Judges or 
Benches which were dealing with them. 

Judgment of the Division Bench 

[17] Braund 3,(DI- 3rd Aprill9^6) — These 
three second Appeals Nos. 493, 494 and 1826, all 
of 1943 , have now come back to us after having 
been dealt with by the Full Bench in January. 
The effect of that Full Bench has been to dispose 
of the principal point which was common to all 
three second appeals. Another secondary point has 
been dealt with in another Full Bench and we 
are not now concerned with it. There only re- 
main two small questions outstanding. 

[ 18 ] The first of these affects only the second 
Appeals NOS. 493 and 494; but it is nevertheless 
an extremely neat point, the answer to which is 
not at first sight altogether apparent. What is 
said by Mr. Govind Das is that, if one looks 
at S. 5 , U. P. Stayed Arrears of Bent (Remis- 
sion) Act, 1939, one observes a very curious 
thing. Section 5 is a section w'hich takes certain 
classes of persons out of the mischief of the Act. 
It says that : 

“The provisions of S. 3 in this Act shall not apply to a 
suit or application instituted or made against any per- 
son the rent ‘payable by whom in the year 13dl Fasli 
was more than lis. 500. ...” 

[19] The words in italics above are relied on 
by Mr. Govind Das to suggest that it is not 
merely the current annual rent w'hich is to he 
treated as the test whether the person comes 
within S. 3 or not, but it is what in fact was 
payable in the particular Fasli year 1344, 
whether it W’as current rent or whether it was 
arrears of rent. You have, he says, to take wbot 
was due in that particular year and, no matter 
bow it was made up, if it exceeded Rs. 500, then 
it sufficed to take the case out of .S. 3. 

[20] This point is an ingenious one which 
relies on tw'O words, namely the word “payable” 
and the word “in.” It has been pointed out, not 
■without force, that in the U. P. Stay of I’roceed- 
ings (Revenue Courts) Act, 1937, which may he 
described as the parent Act, the expression 
“rent for” a period frequently recurs. In S, 5 of 
the Act with which w'e are dealing the expression 

has been changed to “rent in.” That is 

one point. And ^Ir. Govind Das adds the second 
point that not only has the Legislature denoted 
that what is intended is not merely rent “for” a 
period but is rent “in” a period, but it has also 
introduced the word “payable,” meaning thereby 
that what you have to look for is ■\\’bat amount 
of money the tenant was liable to pay in that 
particular x>eriod. 
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[ 21 ] This, as I have said, is ingenious and is 
not, in my opinion, altogether easy to answer. 
But on the whole I have come to the conclusion 
that it is more ingenious than sound. We have 
to construe the Act as we find it, and if it were 
clear on the face of s. 5 that those tenants who 
in the year 1344 owed more than five hundred 
rupees, w’hether for arrears or current rent, 
should escape the provisions of S. 3, then we 
should have to construe the Act in that way. 
But, in my opinion, there are indications that 
that is not really what has been expressed by the 
Legislature in the language it has used. 

[22] Referring first to S. 3 itself, it is to be 
noticed that what it deals with is suits or appli- 
cations for the recovery of arrears of rent. The 
whole section is dealing, not with current rent, 
but with arrears of rent and suits or applications 
to recover those arrears. When, therefore, in 
S. 5 it refers to a suit or application instituted 
or made against any person, it means a suit or 
application instituted in respect of arrears of 
rent. If that is so, it seems to me a little 
remarkable that the draftsman should have gone 
on immediately to use the word “rent” if he had 
not perfectly well understood that arrears of 
rent was one thing and rent was another thing. 
What Mr. Govind Das’s argument amounts to is 
that the word “rent” in s. 5 means not only 
current rent but also arrears of rent. In my 
view, in the context the more natural meaning 
of the word “rent” is that it refers merely to 
current rent. 

[23j But there is, I think, another indication. 
The words used are “the rent payable. ... in the 
year The w'Ord “payable”,! think, means that 
“which the tenant was liable to pay in the year”. 
Now, it is not true to say that a tenant was 
liable to pay arrears of rent accrued in 1342 and 
1343 in the year 1344. His primary liability was 
to pay that rent when it accrued due and that 
liability has been protracted into 1344 merely 
because he did not happen to pay it earlier. I 
think, therefore, that the words “payable in” are 
more apt to describe the liability which arises in 
respect of a particuler year than a liability which 
arose in some earlier year and was merely by 
accident protracted into the year 1344. 

[24] But there is another indication still, I 
think, in the word “the.” Rent in the abstract is 
one thing. “The” rent payable in the particular 
year is another thing altogether. The introduc- 
tion of the word “the” to my mind indicates that 
the Legislature is referring to some particular 
rent. And that rent can only be the rent payable 
in a particular year in the sense that it accrues 
due in respect of that year. For these reasons, 
in my opinion, the appeals fail on this point. 

[ 25 ] There is only one other short point which 


arises out of second Appeal Ko. 1826 of 1943. It 
appears in this case that a decree had been 
obtained for the arrears of rent. That decree had 
been executed by obtaining from the execution 
Court an order for ejectment and I think that 
the execution Court had no more to do with the 
matter except possibly to see that its officer 
obtained and gave possession to the decree-holder. 

It is said, therefore, that because this execution-^ 
application involved merely an application for 
ejectment, that is to say, to get the property 
back, it ceased to be (or possibly never was) an 
“application... for the recovery of arrears of rent.” 

In my view there is nothing in this point. The 
execution application, whatever form it took, 
arose out of the decree for rent and was an 
application the object of which was to recover 
^at rent. In short, it said to the judgment- 
debtor that if he did not pay it, he would be 
ejected. And the actual ejectment was merely 
the logical sequence of his refusing to pay. The 
application, therefore, was in my opinion none- 
theless an application for arrears of rent because 
in the events which happened it turned out that 
the only course open to the judgment-debtor was 
in the end to retake possession. For these rea- 
sons, I think, that these three second appeals 
must be dismissed with costs. 

[26] Hamilton J. — I agree with the decision 
arrived at by my learned brother and have 
little to add. I would point out that by S. 6 
the provisions of S. 3 of this Act shall not apply 
also to any person who in the year 1937 was 
assessed to income-tax under the Income-tax 
Act, 1922, or under the income-tax law of 
any Indian State or to any person whose 
land was assessed in the year 1344 Fasli to 
a local rate of more than twenty-five rupees. 

A person who pays local rate of more than 
twenty-five rupees is a person who pays a cer- 
tain amount of land revenue. These two provi- 
sions indicate that the object of the Legisla- 
ture was to take into consideration the financial 
status of the individual in the year 1344, that 
status being arrived at by considering what his 
revenue was or what his income liable to income- 
tax was. In many of these local Acts, persons have 
been classified similarly taking into considera- 
tion the revenue and the income-tax and also 
taking into consideration the rent payable when 
laud revenue was not payable. When two classes 
of persons out of three are arrived at by consi- V 
dering the financial status in a particular year, it 
seems to me reasonable to give a similar meaning 
to the expression which has been dealt with by 
my learned brother as regards the rent so as to 
make the same principle apply throughout, that 
is to say, the rent qualification would be ej'usdem 
generis as the land revenue or income-tax als- 
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sessment qualification. As regards the point in- 
volved in Second Appeal No. 1826, the object was 
that in certain cases the rent that was payable 
to the zamindar was no longer made payable. 
If the tenant did not have to pay that rent, it 
seems to me that it would be anomalous to say 
tiiat nevertheless he could be ejected for failing to 
pay a rent which in fact was not payable. I, 
therefore, agree with the decision arrived at by 
my learned brother. 

Order of the Court. — The three appeals 
are dismissed with costs. 

V.R. Appeals dismissed. 
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Sinha J. 

Gokaran Singh — Appellant v. Emperor. 
Criminal Appeal No. 600 of 1945, De’d on 13-8*1946, 
from order of Sessions Judge, Mainpuii, D/- 13-8-1945. 

(a) Criminal P. C. (1898), S. 367— Evidence of wit- 
nesses whose relations with accused are strained— 
Such eviden(ie must be received with great cau- 
tion, but need not be rejected on that ground alone. 

It cannot be laid down as a dictum of universal ap- 
plication that in no case a conviction should be based 
on the testimony of witnesses between whom and the 
accused the relations are strained. It is possible to con- 
ceive of a case where the only witnesses are people be- 
tween whom and the accused no love is lost. It will be 
ft ground for severe scrutiny of that evidence or even 
for receiving it with great caution but it will not be a 
valid ground to reject it on that ground alone : 26 
A.I.R. 1939 Pat. 292, Ref. [Para. 5] 

^ (’46 Com.)— Cr. P. C. — S. 367, N. 6. 

(b) Penal Code {I860), S. 304 — Sentence— Accused 
caught red-handed in act of stealing and obstructed 
by A and B — Accused hitting B with spear — B 
dying of injury — Intention not to cause death but 
only to facilitate theft — Sentence of 5 years under 
second part of S. 304 reduced to 2 years. 

Where the accused were caught red-handed in the act 
of stealing and on taking to their heels they were 
chased and obstructed by A and B, whereupon accused 
hit B with a spear, of which injury B died subsequently: 

Held, the intention of accused in hitting B was 
not to kill him or even to injure him seriously but 
to facilitate theft and hence the sentence of two years in 
place of 6 years under the second part of S. 804, Penal 
Code would serve the ends of justice. [Para. 8] 

K, C, Saksena and Muhammad Jalaluddin Ahmad 

— for Appellant. 

Deputy Government Advocate — for the Crown. 
Judgment. — Gokaran Singh and Nawab 
Singh were placed on their trial for offences 
under 83. 379 and 304, read with S. 34, Penal 
Code. They were, each of them, sentenced by 
the learned Sessions Judge of Mainpuri to a fine 
% of Rs. 100 under s. 379, Penal Code, or, in de- 
fault, to rigorous imprisonment for one month. 
Gokaran Singh alone was sentenced to rigorous 
imprisonment for five years under the second 
part of S. 304, Penal Code. 

[2] On the night between February 26 and 27, 
1945, at about midnight, these two persons, along 
with one more, who remained unidentified, were 


stealing gram from a field belonging to one 
Sheoraj, who, along with Kishori, had gone to 
see his field. Sheoraj raised an alarm, where- 
upon all the three ran away. They were, how- 
ever, given a chase by both. After a short chase, 
Gokaran Singh hit Kishori with a spear, as a 
result of which he died shortly after. 

[3] Both the accused pleaded not guilty. Their 
case was that they have been falsely implicated 
on account of enmity. Nawab Singh’s definite 
plea was one of alibi. Gokaran denied his com- 
plicity in the crime, or in the theft. According 
to him, all the Ahirs of Kishori's village were 
thieves. There was a previous litigation between 
him and the Ahirs and he owed his misfortune 
to their enmity. 

[4] The prosecution examined a large number 
of witnesses, among whom were Dungar, Sbyam 
Lai, Sultan and Subedar. One of them was an 
eye-witness, whereas the rest were those who 
had received the information from Kishori him- 
self about the part played by Gokaran in the 
crime. The learned Sessions Judge accepted the 
story for the prosecution in the main, and 
passed the sentences mentioned above. Gokaran 
alone has come to this Court in appeal. 

[5] The learned counsel for the appellant con- 
tends that, in circumstances such as these, it 
will not be safe to sustain the conviction on the 
testimony of those who are relations and between 
whom and the accused there is admittedly bad 
blood. Reliance has been placed in support of 
this contention on [Kholia Naiko v. Emperor] 
A. I. R. 1939 pat. 292.^ I have no quarrel with 
the proposition laid down in this case, but, if 
the learned Judges meant to lay down as a 
dictum of universal application that in no case 
should a conviction be based upon the testimony 
of witnesses between whom and the accused the 
relations are strained, I, with great respect, enter 
my dissent from it. It is possible to conceive 
of a case where the only witnesses are people 
between whom and the accused no love is lost. 
It will be a ground for severe scrutiny of that 
evidence. It may even be a ground for receiv- 
ing it with great caution but it will not be a 
valid ground to reject it on that ground alone. 

[6] The position in the case before me is 
slightly different. Not only is Sheoraj one of the 
eye-witnesses but there are a few others who 
received the information from Kishori himself at 
a time when he had received the fatal wound. 
That will not be a moment when ho will think 
of vengeance; that will be the time when he will 
speak out truth and nothing but truth. 

[7] There is another point which has weighed 
with me. That Kishori died admits of no doubt. 
The defence does not fix the guilt upon any 
1. (’39) 26 A.I.R. 1939 Pat. 292 : 179 I. C. 929. 
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other person. It is true that the burden of prov- 
ing the case rests on the prosecution, but this 
•would have made some breach in the story for 
the prosecution and lent some auppport to the 
case for the defence. It was faintly suggested in 
the course of the argument that it was possible 
that the third man who remained unidentified 
might have been the author of the crime. This 
line of argument was not adopted before the 
learned Sessions Judge and, even before me, it 
was, as I have already said, but faintly argued 
that the unknown man was really responsible 
for the crime. 

[83 The question of sentence still remains to 
be considered. The learned counsel for the ap- 
pellant contends that there was no intention on 
the part of the accused to kill the deceased. The 
accused were caught red-handed in the act of 
stealing the gram; they had taken to their heels. 
They were obstructed by Sheoraj and Kishori 
and what they did was not intended to seriously 
injure, much less kill the deceased, but only to 
facilitate the theft. This contention is, to my 
mind, correct. The learned Sessions Judge has 
not addressed himself to this aspect of the 
matter, but, from the facts established by the 
prosecution itself, it is manifest that there was 
no intention to kill. I, therefore, think that the 
ends of justice shall be sufficiently met if the 
sentence under the second part of S. 304, Penal 
Code, is reduced from five years to two years. 
The sentence of fine under S. 379, Penal Code, 
shall stand. With this modification I dismiss 
this appeal. The appellant, who is on bail, must 
surrender to serve out the remaining sentence. 

d.R. Order accordingly* 

A. I. R. (34) 1947 Allahabad 68 [C. N. 36j 

Malik and Wali Ullah JJ. 

Bhagwat Pershad — BefendanUAppellant 
V. Ganga Din, Plaintiff and another, (Pro- 
forma Defendant) — Bespondenis. 

First Appeal No. 504 of 1943, De’d on 17-4-1946, 
irom decision of Temporary Civil and Sessions Judge, 
Cawnpore, D/- 15-9-1943. 

Transfer of Property Act (1882), S. 84— Tender- 
Application under S. 83 — Principal only deposited 
in Court — Mortgagor offering to pay cost of repairs 
and interest pending application — Mortgagee re- 
fusing to accept tender and to allow mortgage 
to be redeemed, on ground that mortgage was not 
then redeemable — Mortgagee held must be deemed 
to have waived condition of actual production of 
money — Tender held legal and mortgagee not 
entitled to interest from date thereof. 

Where the mortgagor applied under S. 83 of the 
Act and thereafter actually deposited in Court the 
amount of the principal only of the mortgage and 
offered to pay the amount in respect of cost of repairs 
and interest thereon pending the application but the 
mortgagee refused to accept the money and allow the 
mortgage to be redeemed substantially on the ground 


that the mortgage was not redeemable before the expiry 
of three years : 

Held that the mortgagee must be deemed to have 
waived the condition of the actual production of the 
money when he insisted that he would not accept it and 
went further and denied the mortgagor’s right to 
redeem the mortgage before the expiry of three years. 
Therefore, there was a legal tender and as the mort- 
gagee refused to accept it he was not entitled to get any 
interest subsequent to the date of the tender : Case 
law considered. [Para 7] ^ 

(’45-Com.) T. P. Act, S. 84, N. 5, Pts. 32 to 36. 

N. P. Asthana, Shamhhu Prasad and K. B. 

Asthana — for Appellant. 

B. MuTcerjee and S, Zakir Ali — for Respondents. 

Wali Ullah J, — This is a defendant’s appeal. 

It arises out of a suit for redemption of a usu- 
fructuary mortgage of a house executed on 
1 st December 1941, by Mt. Hajjau Hafizan, 
defendant 2 , in favour of defendant 1. It was 
for a sum of Bs. 6000 . Subsequently, on 26 th 
October 1942, the mortgagor sold the equity of 
redemption to the plaintifi' Ganga Bin. It 
appears that on 28th October 1942, the plain- 
tiff applied to the Court for redemption under 
S. 83, T. P. Act, and thereafter actually deposi- 
ted in Court Rs. 6000 on 1st November 1942. 
These proceedings, however, proved ineffectual 
inasmuch as the mortgagee did not accept the 
deposit and the application was dismissed on 
30th January 1943. Thereafter the plaintiff insti- 
tuted the present suit for redemption on March 
1943, and be also claimed mesne profits at the -i- 
rate of rs. 60 per mensem. 

[23 The suit was contested on these grounds : 

(l) that the suit was premature, (2) that the 
defendant was entitled to costs of the repairs 
of the house to the extent of Bs. 186 and (8) that 
the defendant was entitled to be reimbursed in 
regard to the house tax and water tax paid by 
him in respect of the mortgaged house. Lastly 
(4) it was contended that the plaintiff was not 
entitled to mesne profits. 

[33 The learned civil Judge overruled the 
contention of the defendant that the suit was 
premature. He also found that the defendant 
had spent Rs. 184 in effecting the repairs of the 
house in question and this amount together with 
the stipulated interest at 9 per cent, per annum 
came to Es. 186 . On the issue relating to the 
amount claimed by the defendant under the 
head of house tax and water tax he was of 
opinion that the defendant could not be properly 
allowed anything up to 30th January 1943, when, 
according to the learned Judge, a legal tender 
was made by the plaintiff for payment of the 
entire sum due under the mortgage. But as he 
held the plaintiff was entitled to mesne profits 
from 30th January 1943, he allowed a deduction 
on account of taxes paid by the defendant for 
the period subsequent to 30th January 1943. This, 
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ftococding to him, cam© to Rs. 13-2-0 up to th© 
date of the suit. In the result, therefore, th© 
learned civil Judge decreed the claim for re- 
demption on payment of Rs. 186 within a week 
of the date of the decision. He also decreed the 
claim for past mesne profits for Rs. 62-8-0 less 
Rs. 13-2-0 on account of taxes, i. e., Rs. 39-6-0. 
The claim for pendente lite and future mesne 
^ profits at the rate of RS. 45 per mensem was 
^ also decreed. 

[4] Learned counsel for the defendant-appel- 
lant has strongly contended that there was no 
valid deposit or valid tender made by the plain- 
tiff and consequently there was no cessation of 
interest running under the mortgage. He has 
contended in effect that the amount deposited 
under S. 83, T. P. Act, was less than the amount 
found due to the defendant-appellant. It was 
consequently not a valid deposit as required by 
law. It was, therefore, ineffective so far as the 
question of the cessation of interest is concerned. 
Next it has been contended that there was no 
valid tender either, inasmuch as the plaintiff 
never actually produced the amount for pay- 
ment to the defendant-appellant. In view of the 
finding recorded by the learned civil Judge that 
the defendant-appellant was entitled to Rs. 186 
in addition to the principal sum of Rs. 6000 it is 
obvious that the deposit in Court of a sum of 
RS. 6000 only was not a proper deposit within 
the meaning of s. 83, T. P. Act. It would, there- 
fore, not have the effect of stopping the running 
of interest thenceforward. 

[6] The question, however, whether there was 
a valid tender under s. 84 by the plaintiff stands 
on a very different footing. We have heard 
learned counsel for the parties at length. In the 
course of arguments learned counsel have refer, 
red us to a number of rulings. The learned 
Civil Judge has relied on two rulings of this 
Court: [Mahomed Mushbaq Ali Khan v. Bankey 
Lai] 18 A. L. J. 440^ and [Ohetan Das v. Gobind 
Saran] 36 ALli. 139,^ He has also referred to the 
case of [V. R. Venkatarama lyar v. Gopalakrishna 
PUlay] A. I. R. 1929 Mad. 230.^ In addition to 
these cases, in the course of arguments in this 
Court, reference has also been made to the case 
in Venkatarayanim Garu v. Venkata Subadra- 
yamma Jagapathi, A. I. R. 1923 P. C. 26 : 46 Mad. 
108 .* We have examined these cases with care. 
In Mohd. Mustaq Ali Khan v. Bankeylal, 18 


A. Ij. J. 440^ a Bench of two learned Judges of 
this Court had to deal with a case where the 
mortgagors had sent a notice to the mortgagees 
offering to pay the mortgage money and asking 
for redemption but the money was not actually 
produced or tendered to the mortgagees. It was 
held in that case that there was no legal tender. 
On the facts of that case it was held : 

"In the present case it is not stated that the money 
was actually produced or tendered to the defendants 
and redemption asked. Nor is it shown that the defen- 
dants waived their right of receiving the money and 
agreed to accept the notice in lieu thereof." 

In 36 ALIi. 139,^ which was followed in 18 A. L. J. 
440,^ it was held by two learned Judges of this 
Court that 

“an offer by letter of the amount due on a mortgage is 
not a good tender within the meaning of S. 84, T. P. 
Act. It is necessary that the money should be actually 
produced unless it can be shown that the person entitled 
to receive the money has waived this condition." 

Similarly, in A.'I. R. 1929 Mad. 230,® two learned 

Judges of the Madras High Court observed as 

follows : 

“Where a party refuses to entertain the idea of pay- 
ment from the tenderer at all and puts it out of his 
power to offer payment in a manner acceptable to the 
creditor, the offer of performance by a person able to 
carry out the promise in its entirety is a valid tender in 
spite of the form of it being itself not legal tender.” 

Here the tender was by means of a cheque 
which the creditor declined to accept. He, how- 
ever, did not merely object to the form of the 
tender, i. e., tender by cheque, but he refused 
point blank to accept payment altogether. Refer- 
ence may also be made to the case of [Jotilal v. 
Fateh Bahadur], A. I. R. 1929 Pat. 397.® In that 
case a tender of the entire amount was made by‘ 
the mortgagor and a request was made that the 
mortgagee should accept what was just on 
accounts being taken but the mortgagee not 
merely disputed the accounts hut refused to 
make any account and instituted a suit. It was 
held that there was a valid tender and the 
mortgagee’s conduct was such as not to entitle 
him to any interest accruing after the date of 
tender. In the recent case in A. I. R. 1923 P. C. 
26,* it was held by their Lordships of the Privy 
Council that : 

“If amortgagee unequivocally refuses a proposed pay- 
ment of the amount duo, the mortgagor is not bound to 
make a formal tender of it, and the mortgagee cannot 
recover interest accruing subsequently, even if he proves 
that the mortgagor had not the money or the control 
of it." 


1 . (’20) 7 A.I.R. 1920 All. 204 : 42 All. 420 : 55 I. C. 
991 : 18 A. L. J. 440. 

2. (’14) 1 A.I.R. 1914 All. 53 : 36 AU. 139 : 22 I. C. 
659. 

3. (’29) 16 A. I. R. 1929 Mad. 230 : 52 Mad. 322 : 116 
I. C. 844. 

4 . (’23) 10 A. I. R. 1923 P. C. 26 : 46 Mad. 103 : 50 
I. A. 41 : 71 I. 0. 1035 (P. C.). 


[6] Their Lordships of the Privy Council 
quoted with approval the following passage from 
the judgment of Vice-Chancellor Wigram in 
[Hunter v. Daniel], (1845) 4 Hare 420® at p. 423: 

5. (’29) 16 A. I. R. 1929 Pat. 397 : 123 I. C. 796. 

6. (1845) 4 Hare 420 : 14 L. J. Ch. 194. 
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“The practice of the Courts is not to require a party 
to make a formal tender where from the facts stated in 
the bill or from the evidence it appears the tender would 
have been a mere form and that the party to whom it 
was made would have refused to accept the money,’* 

It would appear that even in England where 
the rule in regard to tender was more rigid 
than in Indian law the old rule that the money 
should be actually produced and shown to the 
creditor, for though the creditor may at first 
refuse, yet the sight of the money may tempt 
him to take it, has now become obsolete. If the 
debtor is ready to produce the money and offers 
to pay it, and the creditor dispenses with pro- 
duction at the time, that is sufficient. 

[7] In the light of the authorities referred to 
above, we have to see what happened in the 
present case which, according to the plaintiff, 
amounted to a legal tender. While the applica- 
tion under S. 83 was pending, it appears that the 
plaintiff offered to pay the amount to the defen- 
dant-mortgagee in respect'.of cost of repairs and 
interest thereon. The mortgagee, however, re- 
fused to accept the money and to redeem the 
mortgage substantially on the ground that the 
mortgage was not redeemable before the expiry 
of three years. This is clear from two documents 
on the record : Paper No. 67-C which records a 
statement made by the Vakil for the mortgagor 
on 30-1-1943, and paper no. 68-C which contains 
a statement made by the Vakil of the mortgagee- 
defendant appellant on the same date. It is 
obvious, therefore, that the mortgagee must be 
deemed to have waived the condition of the 
actual production of the money when he insisted 
that he would not accept it and went further 
and denied the plaintiff’s right to redeem the 
mortgage before the expiry of three years. The 
finding of the learned Civil Judge, therefore, 
that there was a legal tender on 30*1-1943 and 
as the mortgagee refused to accept it he is not 
entitled to get any interest for the period subse- 
[quent to that date is quite correct. 

C8] In the result, therefore, we are of opinion 
that there is no force in the contentions of the 
learned counsel and the appeal is accordingly 
dismissed with costs. 

V It Appeal dtsmtssed. 
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Allsop and Mathur JJ. 

Har Prasad — Applicant v. Emperor. 
Criminal Ref. Nos. 834 and 835 of 1945. Decided 
on 1-5-1946. 

U. P. Motor Vehicles Rules (1940), Rules 78 and 

83 “Conductor” meaning of — Rulesiwhen read 

together mean that vehicle carrying more than 
twelve passengers must carry attendant who must 

have licence as required by R. 83. _ __ . , 

The word “conductor” as used m R' 83 must be 
treated in its ordinary sense. The attendant to whom 


reference is made in B. 78 is a ‘conductor* within the 
meaning of that word as ordinarily used. Therefore the 
meaning of the Boles 78 and 83 read together is that -no 
vehicle authorised to carry more than twelve passengers 
shall be driven unless there is carried on it an attendant 
and that such an attendant where the vehicle is a stage 
carriage must have a licence according to the provisions 
of B. 83. [Paras 3 and 4] 

Deputy Government Advocate — for the Grown. 

Allsop J. — One Har Prasad was convicted 
in two cases of contraventions of K. 83, Motor it 
Vehicles Rules, 1940, and was fined Rs. 10 in 
each case. The learned Sessions Judge of Muttra 
has referred both the cases to us, because he is 
of the opinion that no offence was committed. 
Rule 83 in so far as it is relevant is as follows : 

“No person shall work as a conductor of a stagecar- 
riage, and no employer shall so employ any person^ 
unless such person holds a conductor's license.” 

[2] The finding of fact is that Har Prasad*s 
motor bus or motor lorry which was licensed ta 
carry more than 12 passengers was being used 
on each occasion without the assistance of a 
conductor. In one case at least into which we 
have looked, it appears that Har Prasad stated 
that he was driving the lorry or bus and that 
he had with him a cleaner, but it is quite clear 
that he had at least no licensed conductor. The 
learned Judge has referred to R. 78, Motor 
Vehicles Rules, 1940. which is as follows : 

“(a) No transport vehicle authorized to carry more 
than twelve passengers, or, where passengers and goods 
are carried, authorized to carry a combined load of 
passengers and goods in excess of 15 cwt., shall be ^ 
driven in any public place for the conveyance of passen- 
gers unless there is carried on such vehicle in addition 
to the driver, an attendant, and no such attendant 
shall be less than eighteen years of age. 

(b) The attendant shall be carried at the rear of the 
vehicle to signal to the driver the approach of other 
traffic from behind and to attend on the passengers 
and to assist them where necessary in entering and 
leaving the vehicle.** 

[ 3 ] The learned Judge suggests that there is 
no provision in this rule that a conductor shall 
be carried on such a vehicle, and he says that 
E. 63 does not direct that any conductor shall 
be carried. We may assume that in the other 
case the facts were similar. The learned Judge 
has been influenced by the fact that R. 78 origi- 
nally provided that a conductor or an attendant 
should be carried in the transport vehicles with 
which the rule deals, hut that the word "conduc. 
tor’* was later deleted by an amendment. He 
has made a distinction between an attendant 
and a conductor. He seems to us to have over- 
looked the fact that Har Prasad was not con- 
victed of a breach of R. 78, but of a breach of 
B, 83. We do not think that there is any reason 
for us to interfere with the convictions and the 
sentences, because in substance, Har 

was guilty of a breach of the rules. If he had 
no attendant at all, he was guilty of a breach of 
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R. 78. On the other hand, if he had as he says 
he had, an attendant, that is a cleaner, but 
this attendant was not licensed to perform the 
duties of a conductor, then he was rightly 
convicted of breach of R. 83. We think that 
some confusion has been caused about the 
meaning of the word ‘conductor.’ In the Oxford 
English Dictionary, this word is defined as 
meaning an official who has charge of the 
passengers, collection of fares, and generally 
directs the proceedings of an omnibus. It is clear 
that the attendant to whom reference is made 
in R. 78, is a conductor within the meaning of 
that word as defined in the dictionary. The 
word is also defined in the Motor Vehicles Rules 
1940. The dednition is in the following terms : 

“ ‘Conductor,’ in relation to a stage carriage, means 
any person appointed by the registeredownerand autho- 
rized by the registering authority in this behalf to travel 
on the said vehicle and to discharge the duties of the 
conductor of the said vehicle.” 


[4] According to this definition, a conductor 
would only mean a licensed or authorized con- 
ductor and it might be suggested that this 
would lead to some confusion in R. 83, but we 
must point out that R. 83 does not say that no 
person shall be a conductor or be employed as 
a conductor but that no person shall work as a 
conductor or shall be employed to work as a 
conductor. The definition in the rules is not 
properly speaking a definition, because it implies 
that the meaning of the term ‘conductor’ is 
already known where it speaks of a person being 
appointed or authorized to discharge the duties 
of the conductor of the vehicle. We think, there- 
fore, that we must treat the word ‘conductor’ as 
used in its ordinary sense, and, in our judgment, 
the meaning of Rr. 78 and 83 read together is 
that no vehicle authorized to carry more than 
twelve passengers shall be driven unless there is 
carried on it an attendant, and that eucb an 
attendant where the vehicle is a stage carriage, 
must have a licence according to the provisions 
of the later rule. We would, however, suggest 
to the local Government that they might ex- 
amine their rules with a view to their amend- 
went as they are somewhat confusing to the 
Courts that have to enforce them. If the term 
attendant* were substituted for the word ‘con- 
ductor* in R. 83 the position would be clearer. 
As the rules at present stand, there is apt to be 

no sufficiently clear distinction between an atten- 

^ dant who is not a conductor and one who is a 
conductor for the purposes of R. 83 . With these 
remarks we reject both the references. 

References rejected. 
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Mulla and Sinha JJ. 

Fatta — Applicant v. Emperor. 

Cri. Ref. No. 1324 of 1945, Decided on 9-8-1946, from 
order of Sessions Judge, Saharanpur, D/- 22-8-1945. 

Criminal P. C. (1898), S. 339 — Certificate o£ 
Public Prosecutor is sole basis for prosecution of 
approver for original offence — Public Prosecutor’s 
agreeing with Magistrate is not alone sufficient for 
such prosecution. 

The whole and sole basis of the prosecution of a 
person, to whom pardon has been tendered under 
S. 337 for the offence in respect of which the pardon 
is tendered, is a certificate by the Public Prosecutor that 
in bis opinion “any person who has accepted such 
tender has, either by wilfully concealing anything es- 
sential or by giving false evidence, not complied with 
the condition on which the tender was made.” Until 
this condition laid down by S. 339 is fulfilled, there 
can be no valid basis for the prosecution of a person to 
whom a pardon is tendered under S. 337 for the 
offence in respect of which the pardon has been so 
tendered. This condition cannot be fulfilled by the 
Public prosecutor agreeing with the opinion of the Magis- 
trate that the approver should be prosecuted for the 
original offence ; (’25) 12 A. I. R. 1925 Bora. 135 , 

[Paras. 3 and 4j, 

(’46-Com.) Criminal P. C., S. 339, N. 2. 

Af. A. Kazmi — . for Applicant. 

Deputy Qovernvient Advocate — for the Crown. 

Order. — This is a reference by the learned 
Sessions Judge at Saharanpur. It arises in the 
following circumstances : The opposite party, 
Fatta, was committed to the Court of the learned 
Sessions Judge along with several other persons 
to take his trial on a charge under s. 397 
Penal Code. Soon after the trial opened, it was 
found that Fatta had originally been“ tendered 
a pardon by the Committing Magistrate, but that 
pardon had been subsequently withdrawn and be 
had been committed along with the other ac- 
cused persons to the Court of Sessions. The ad- 
mitted facts of the case are that the Committing 
Magistrate in this case tendered a pardon to 
Fatta on 8 - 1 - 1945 . This pardon could not but 
have been tendered under s. 3:37, Criminal P. C. 
It appears that he was examined as a witness 
in Court on the same date and he then denied 
that he had participated in any dacoity. Upon 

this statement, the learned Magistrate immedi- 
ately withdrew the pardon tendered to Fatta 
and put him in the dock along with the other 
accused persons and eventually committed him 
to the Court of Sessions. When the learned 
Judge found that Fatta had thus been given a 
pardon which had been withdrawn, he separated 
bis case from that of the other accused persons. 
The other accused persons were tried in duo 
course. With regard to Fatta the learned Sessions 
Judge has made this reference with the recom- 
mendation that the commitment proceeding in 
relation to him should be quashed. 
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[21 The ground, upon which the reference is 
based, is that the Committing Magistrate bad no 
jurisdiction to withdraw the pardon tendered to 
Fatta. The learned Judge has referred to the 
provisions of Ss. 337 and 339, Criminal P.O., and 
has made certain other points, but the real 
ground, upon which his reference is baaed, is that 
which we have already mentioned, namely, that 
the Committing Magistrate having once tendered 
a pardon to Fatta under s. 337, Criminal P. C., 
had no jurisdiction in law to withdraw it. Fatta 
is represented by counsel who naturally supports 
the reference. "We have heard learned counsel 
for the Crown, but we find that the ground taken 
by the learned Sessions Judge is absolutely 
unassailable. The learned Committing Magistrate 
has furnished an explanation which we have 
also considered, but we find that he has totally 
ignored the real point in the case and the pro. 
visions of S. 339, Criminal P. C. According to him, 
when be examined Fatta as a witness and Fatta 
stated that he know nothing about the dacoity, 
the legal result of his denial was that he reverted 
to bis original position as an accused and “the 
pardon thus came to an end ipse facto'* We need 
only say that in arriving at this conclusion the 
learned Magistrate was hopelessly wrong. Once 
it is admitted that a pardon was tendered to 
Fatta under S. 337, Criminal P. C., it necessarily 
follows that there must be some legal authority 
for withdrawing that pardon and the question 
really is whether the Committing Magistrate was 
really armed with such authority. For that pur- 
pose it is essential to refer to the provisions of 
S. 339, Criminal P. C., for there is no other pro. 
vision in law which can govern the question 
which arises in the present case. Section 339 runs 
as follows : 

"Where a pardon has been tendered under S. 337 or 
S. 338, and the Public Prosecutor certifies that in his 
opinion any person who has accepted such tender has, 
cither by wilfully concealing anything essential or by 
oivin'» false evidence, not complied with the condition 
on w"hich the tender was made, such person may be 
tried for the ofience in respect of which the pardon was 
so tendered, or for any other ofience of which he 
appears to have been guilty in connection with the 

same matter ’ ii i. 

[3] It is clear from the language of s. 339 that 

the whole and sole basis of the prosecution of a 
person, to whom pardon has been tendered under 
S.337, Criminal P. C., for the offence in respect 
of which the pardon is tendered, is a certificate 
by the Public Prosecutor that in his opinion 
“any person who has accepted such tender has, 
either by wilfully concealing anything essential 
or by giving false evidence, not complied with 
the condition on which the tender was made. 
Until this condition laid down by S.339 is fulfil- 
led, there can be no valid basis for the prosecu- 
tion of a person to whom a pardon is tendered 


under s. 337, Griminal P. 0., for the offence inj 
respect of which the pardon has been so tender- 
ed. The position appears to us to be so clear that 
it is not really necessary to refer to any autho- 
rities on this point, but we find that the same 
view has been taken by a Division Bench of 
the Bombay High Court in the case of [Emperor 
V. Maria Basappa], reported in A.I.R. 1925 Bom. 
135.' The learned Judges have held in that case 
that “sub-s. (l) of s.339 as amended by the Act ** 
of 1923 makes the certificate by a Public Prose- 
cutor the sole basis of a prosecution of an ap- 
prover and therefore, an approver cannot be 
prosecuted at the instance of or on a suggestion 
by the presiding Judge that he should be so 
dealt with.” From the explanation furnished by 
the learned committing Magistrate it appears 
that he did not realise the importance of the 
provisions contained in sub s. (l) of S.339, Crimi- 
nal P. C. At the very end of his explanation he 
has referred to this matter and has made the 


following observation : 

"The P. I. was the Public Prosecutor for my Court 
and he agreed to the decision arrived at by me in 
respect of patta." 

[4] Even from this observation it is clear that 
the learned Magistrate thought that he had some 
authority to arrive at some decision which is 
obviously wrong. As we have already pointed 
out, the basis of a prosecution in such a case is 
wholly and solely the certificate of the Public 
Prosecutor and this condition cannot possibly be 
fulfilled by the Public Prosecutor agreeing with 
the opinion of the Magistrate. The result, there- 
fore, is that we accept this reference and quash 
the commitment proceeding in respect of Fatta. 
We leave it to the authorities concerned to pro- 
ceed in accordance with the law. 

3 ^ Commitment quashed. 

1. {’25) 12 A, 1. R. 1925 Bom. 135 : 86 I. C. 149^ 
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SiNHA J. 

Wahid-tiz-zafar Khan — • Appellant v. 

Appeal No. 773 of 1945, Decided on 
18*9-1946, from order of Sessions Judge, Benares, 
D/- 29-11-1945. 

Criminal P. C. (1898), S. 297— Charge to jury — 
Duty of Court — Sessions Judge must properly ex- 
plain law to jury — Duty of explaining must be 
done by Judge himself — Judge telling jury that 
explaining law is unnecessary as pleader has 
already explained same— Charge is not proper. 

Trial by jury is a wholesome institution, but ^ 
the same time, casts a very heavy responsibility on the 
Sessions Judge to properly explain the law to the ]ur^ 
This is necessary in view of the fact that the law 
attaches special sanctity to its verdict. Once the jury 
has returned a verdict, the Court 
except for the reasons indicated m S. 307. (.This du y 
explaining the law to enable the members of the jury 
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to retarn a correct yerdict the Judge has to do himself. 

It cannot be left to be done vicariously : 17 A. I. B. 
1930 All. 24, Foil,; 29 Cal. 379, Bel. on. [Para 8] 

Where, therefore, a Sessions. Judge in his charge to 
the jury says that it is not nec^sary for him to explain 
the law as the Government pleader has already ex- 
plained the ofience with which the accused person has 
been charged, there is no proper charge to the jury and 
the trial is vitiated by an error of law. [Paras 7 and 9] 

Cr. P. C. — (*46 Com.) S. 297, N. 9, Pt. 25. 

Z. H. Lari and S. N, Singh — for Appellant. 

Deputy Government Advocate — for the Crown. 

^dgment. — This is an appeal under s. 410. 
lead with 8. 418, Criminal P. C., against an 
order of the learned Sessions Judge of Benares. 
'The case was tried with the assistance of a jury 
and the appellant has been sentenced to rigorous 
imprisonment for nine months under S. 842 and 
to rigorous imprisonment for three years under 
s. 211, Penal Code, The sentences have been 
directed to run concurrently. 

[2] The appellant was a Platoon Commander 
in the Special Armed Constabulary and was 
stationed at Babatpur, in the district of Benares. 
The case for the prosecution is that, on the 
afternoon of 16.1-1945, the appellant. Wahid-uz- 
zafar Khan, along with three other persons, 
Jumman, Ghayasuddin and Aziz Ahmad went 
to Mauza Ahirabirpur, at the house o( a man 
named Bansi. The relations between this Bansi 
•and Mahabal and Chet Narain were strained, 

^ At their instance he. without any justidcation, 
arrested Bansi and took him to his station. On 
the next morning, i.e., on the morning of 16-1-1945 
Jumman, Ghayasuddin and Aziz Ahmad took 
Bansi to the S. A. C. Commandant at Benares. 
Ihe Co^andant satisfied himself that the 
arrest of Bansi was a proper arrest and sent 
him to the Central Police Station, Benares. 
Jai Narain Singh, the Sub-inapector. who was 
entrusted with the investigation, found that the 
case against Bansi was false. 

[3] The above is, in brief, the story for the 
proseout'on. The apellant. along with Jumman, 

and Chet Narain, was 

J idJn learned Sessions 

Judge under ss. 2 U and 342, Penal Code. The 

t ‘li® aid of 

returned a unanimous verdict 
^ against the others, hut found 

Sessions Judge 

ttentioned above. The appellant has come to 
xnia Court in appeal. 

U] The case has been argued with ability 

the learned 

for the appellant. The right of appeal 
given to an accused person, who had the benefit 
oi a trial by jury, is restricted. That right can 

he found only within the four corners of S. 418, 
1947 &./10 & 11 


Oriminal P. C. It is only a question of law 
on which this Court can be moved. The learned 
counsel has, however, substantiated bis position 
by a reference to the relevant portions in the 
charge of the learned Sessions Judge to the jury. 

[ 5 ] It is not the case of the learned counsel 
that the charge was tendentious. Nor is it his 
case that the prosecution having failed, on 
practically the same evidence against the others, 
the case against him must also fail. His case 
is that the learned Sessions Judge fell into an 
obvious fallacy with regard to S. 211 , Penal 
Code, and did not do his duty at all with regard 
to S. 342 of that Code. Section 211 says : 

“Whoever institutes or causes to be institut- 

ed any criminal proceeding against that person, or 
falsely charges any person with having committed an. 
ofience, . . . 

At page 155 of the typed paperhook is to be found 
the relevant portion of the charge. Says the 
learned Sessions Judge : 

“There is the evidence that it was Wahiduzzafar 
who was approached for the release of Bansi and 
decUnedJo release him. If you believe this evidence, 
it will be open to you to hold Wahiduzzafar responsible 
for the arrest and the wrongful confinement of Bansi 
whether he himself went to Ahirabirpur or not. In that 
event a case under S. 211, Penal Code, would also be 
made out against him. Forhese^ita report to the police 
at Benares which was not true.” (The italics are mine). 

[ 6 ] The learned counsel contends that all that 

the appellant on his return to his station did 

was to make a note of what he had done at 

Ahirabirpur. He had never sent a report to the 

police at Benares. The learned Crown counsel 

is unable to place before me anything on the 

record to support the observation of the learned 

Sessions Judge that Wahiduzzafar “sent a report 

to the police at Benares which was not true “ 

If this is so, it is a clear case of misdirection to 

the ]ury. The case under s. 2 H, Penal Code, 
must, therefore, fail. 

C 7 ] Coming to the other charge of wrongful 
^nfinement within the meaning of s. 342, Penal 
Code, learned Sessions Judge did not explain the 
law on the subject to the jury. I shall let him 
speak in his own words : 

I have already explained section 211 of the Indian 
Penal Code to you. It is unnecessary for me now to* 
explain the other section, viz. 342 of the Indian Penal 
Code.^ The learned Government Pleader has already 
explained to you the offences with which the; accused 
persons have been charged.” 

[8] There is no doubt in my mind that this 
involves a failure of duty. Trial by a jury is a 
wholesome institution, but it, at the same time, 
casts a very heavy responsibility on tlie learned 
Sessions Judge to properly explain the law to 
the jury : vide [Emperor v. IMohaminad Israil] 
1929 A. Ij. 3. 1261.^ This is necessary in view of, 
the fact that th e law attaches special sanc tity 

1. (’30) 17 A. I. R. 1930 All. 24 : 1*20 I. C. 2G4 : 1929 

A. L. J. 1261. 
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to its verdict. Once the jury has returned a 
verdict, the Court has to accept it, except for 
the reasons indicated in S. 307, Criminal P. G, 
iThis duty of explaining the law to enable the 
members of the jury to return a correct verdict 
the Judge has to do himself. It cannot be left 
to be done vicariously. This was the view taken 
in [Mangan Das v. Emperor] 29 cal. 379.® The 
learned Sessions Judge in that case too did 
almost the same which the learned Sessions 

Judge in the case before me has done. Said he *. 

“The law bearing on the ease has been placed before 
you more than once in the addresses delivered by the 
learned pleaders on either side. I need not go into detail 
as to the law therefor.” 

Criticising the procedure the learned Judges of 
the High Court observed as below ; 

“It is immaterial how much or how often the Jury 
may have been addressed by the pleaders on both sides 
upon the law. The responsibility of laying down the 
law for the guidance of the jury rested entirely with the 
Judge, and the verdict arrived at by the jury in the 
absence of any such direction on the law by which they 
should be guided cannot be accepted as a valid verdict 
in the case.” ^ 

[9] It is, therefore, obvious that there was no 

Iproper charge to the jury and the trial was 
vitiated by this error of law. The next question 
.is whether circumstances of the case demand a 
Ire-trial. 1 do not think that they do demand a 
retrial, more particularly when all the other 
accused have been acquitted on practically the 
same evidence. 

[10] I, therefore, allow the appeal and set 
aside the conviction and sentence of the accused. 
He shall be set at liberty forthwith unless 
required in connection with any other case. It is 
needless to say that the appellant, who is a young 
man of 24 leaves the Court without a stain. 

Appeal allowed. 

2. (’02) 29 Cal. 379. 
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Verma. Braund and Hamilton JJ. 

Munshi Lai — Defendant — Appellant v. 

Hira Lai and another, Plaintiffs and others. 

Defendants — Respondents, 

First Appeal No. 107 of 1940, Decided on 11'4-1946, 
from deoisi^on of Civil Judge, Bulandshahr, E>/'30-3-1939. 

fal Transfer of Property Act (1882), S. 101 
Property comprised in intermediate mortgage also 
comprised in subsequent mortgage — - Subsequent 
mo^rnTgee can avail hin^self ol his pr.or mortgage 
shield against intermediate mortgagee- Subse- 
nuent mortlagee invoking assistance of prior inort- 
cage really sues on cause of action constituted by 
f:fh mortgages - Subsequent mortgagee can o^ly 
relv on prior mortgage if, apart from S lUX, it was 
capable of being sued upon at date of subsequent 

rr.ortgage. 

A i.hiintiff fiuino as a mortgagee under a subsequent 
mortgage !reXl®d to avail himsell of his interest tn a 


piioi mortgage as a shield against an intermediafe> 
mortgagee’s estate in so much of the property compris- 
ed in the subsequent mortgage as was also comprised in. 
the intermediate mortgage and has been acquired by 
the intermediate mortgagee in execution of the decree- 
based on the intermediate mortgage. The effect of the^ 
operation of S. 101 and of the principles on which it is 
based is that they merely prevent a merger or, in other- 
words, keep the prior mortgage alive, subject always to^ 
any question of limitation. When the later mortgage© 
comes to invoke the assistance of the earlier mortgage 
as a protection against the intermediate estate, be ^ 
really suing on the cause of action constituted by the 
earlier mortgage as well as on the cause of action con- 
stituted by the later one. It is for this very purpose that 
the cause of action on the earlier mortgage is kept 

alive ; 16 Cal. 523 and 23 All. 313 (P. C.), Bef. 

[Para 121 

The circumstance that it is the prior mortgage itself 
which alone gives to the later encumbrancer or pur- 
chaser hie title to priority over any intervening cstat© 
seems to lead logically to the conclusion that the later- 
mortgagee or purchaser can only rely on the prior 
mortgagee if, apart from S. 101, it was capable of b^ng. 
sued on at the date of the subsequent mortgage.^ The- 
effect of the principle involved in S. 101 is to keep* 
alive” the prior incumbrance, and not to give it a. 
rebirth.” Thus, a mortgage, which at the date of th© 
subsequent incumbrance, is already dead in the sens© 
that owing to the operation of the Limitation Act, ifc 
cannot be sued upon, wUl not be revived as a protec- 
tion against an intermediate incumbrancer. [Para 141. 

(MS Com) S. 101, N. 3, Pt. 2 ; N. 10, Pts. 1 and 4. 

(b) Limitation Act (1908), S. 19 — Acknowledg- 
ment by mortgagor to prior mortgagee — Interine-^ 
diate mortgagee’s title accruing before acknowledg- 
ment — Intermediate mortgagee can rely upon ^ 
Limitation Act as bar — Principle applies whether 

or not mortgagor parts with his interest altogether,. 

An acknowledgment given by a mortgagor in favour 
of a prior mortgagee does not preclude an intermediate 
mortgagee, whose title accrued before the acknowledg- 
ment was given, from relying on the Limitation Act asi 
a bar. The principle applies no less to a case m wbicb 
the mortgagor giving tbe acknowledgment has retained, 
some scintilla of interest in the form of an ^uity of 
redemption than to a case in which he 
his interest altogether : 1 C. L. J. 337 , (1863) 2 De. U* 

J. & S. 122 and 29 A. I. B. 1942 P. C. 67, M. i 
A I.R. 1944 Nag. 163 (F. B.), Bef. [Paras 17 and 19] 

Limitation Act — 

(*42-Com) S. 19, N. 35, Pt. 1. 

(c) Interpretation of statutes-Liberal construc- 
tion must be given to Act curtailing nghts^.^^^^ 

(d) Limitation Act (1908), S. 19_Document con- 
stituting acknowledgment — Document must be 
construed in its context — Language of document 
not clear — Context may be examined to see to 
what the words refer — Suit upon intermediate 
mortgage — Subsequent mortgagees impleaded— 
Latter holding prior mortgages— Plaintiff submit- 
ting in application to Court that subsequent mort- 
gagees were prior mortgagees as they 

limple mortgage in lieu of prior 

mortgagees removed from array of /cfendants— 
Consfdering context application held 

acknowledgment - One of oVlLdg- 

barred at time of acknowledgment — Ackno ecig 

ment held could not support right to priori y 
respect of that mortgage. 
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A docament said to constltate an acknowledgment 
bag to be construed in tbe context in which it is given 
and where its language is not clear in itself, the context 
may be examined to see what it is to which the words 
refer. That is not to say that any equivocation in an 
acknowledgment can be cured by ascertaining what the 
probable intention of the acknowledgment was. But 
where after examining in the light of the context what 
it was that the person giving the acknowledgment was 
aotuaily referring to, the conclusion follows that it is an 
unequivocal acknowledgment of a right then that 
^acknowledgment is sufficient to satisfy S. 19, [Para 22] 

In a suit upon an intermediate mortgage the subse- 
quent mortgagees who also held two prior mortgages 
were impleaded as defendants 3 and 4. Tbe plaintiS 
made an application to -the Court submitting that 
defendants 3 and 4 had obtained a simpl&jmortgage in 
lieu of the prior debt due to them and that, therefore, 
they were prior mortgagees and it was not necessary 
that they should be made parties to tbe suit. The 
Court granted his prayer to remove their names from 
the array of the defendants. 

Held that read in its context, the only things that 
the intermediate mortgagee could have been referring 
to in the application when he spoke- of the prior debts 
and tbe prior rights of tbe subsequent mortgagees were 
tbe debts and rights under tbe prior mortgages and as 
these debts and rights did exist and it was not alleged 
that there were any other mortgages or rights which 
might lead to any equivocation in the acknowledgment, 
therefore, on its true construction the application could 
only be taken as constituting an acknowledgment by 
the intermediate mortgagee both of the existence of tbe 
prior mortgages and his own liability In respect of the 
right of priority of those mortgages. [Paras 22 and 23] 

Held further that one of the prior mortgages having 
already become time-barred at the time of the acknow- 
'^edgment, the acknowledgment could not be relied upon 
to support a right of priority derived through that 
mortgage. [Para 22] 

Limitation Act — 

(’42-Com) S. 19, N. 12, Pt. 1 ; Notes 32 and 47. 

C. B. Agnrxvala — for Appellant. 

. S. B. L. Oour — for Respondents. 

Crises referred : — 

1 . (’89) 16 Cal. 523, Gopal Cbunder v. Herembo 
Chunder. 

2. (’01) 23 All. 313 : 28 I. A. 203 : 8 Sar. 72 (P. C ), 
Shankcr Sarup v. Mejo Mai. 

3. (’45) 1915 A. L. J. 292 : 32 A. I. R. 1945 All. 239 : 
l.L.R. 1945 All. 733 (L'.B.), Munna Lal v. Chunni Lal. 

4 . (’05) 1 C. L. J. 337, Surji Itam v. Barham Deo. 

5. (’42) I. L. R. 1942 All. 600 : 29 A. I. R. 1942 P. C. 
67 : I. L. R. (1942) Lah. 6S6 : I. L. R. (1942) Kur. 
P. C. 153 : 69 I. A. 130 : 202 I. C. 740 (P. C.), Bank 
of Upper India, Ltd. v. Robert Hercules Skinner. 

6. (1863) 1 De. G. J. & S.122: 32 L. J. Ch. 219: 7 L.T. 
812 : 11 W. R. 386, Bolding v. Lane. 

7. (’44) 31 A. I, R. 1944 Nag. 163 : I. L. R. (1944) 
Nag. 383 : 216 I. C. 296 (F. B.), Radba KUhan Ram 
Lull V. Hazarilal. 

Braund J, — This is a first appeal referred 
.^to us as a Full Bench. A certain Abdul Rahman 
was the owner of some 276 bighas of land in a 
village in the Bulandshahr District. Abdul Rah- 
man died prior to 1914, leaving a widow, Mt. 
Hakimunnissa and five children — four sons and 
one daughter. The sons were Abdul Rashid, 
Abdul Noor, Abdul bhakur and Abdul Ghafur 
and the daughter was Mt. Tamizunnissa. Under 


Mohammadan Law Abdul Rahman’s property 
descended as to 14 shares or sihams to each of 
his four sons, as to seven shares or sihams 
to his daughter, Mt. Tamizunnissa, and as to 9 
shares or sihams to his widow, Mt. Hakimun. 
nissa. 

[2] By a mortgage (hereinafter called the 
‘1914 mortgage’) dated 12th June 1914, the three 
sons, Abdul Noor, Abdul Shakur and Abdul 
Gafur, charged their respective 14 sihams shares 
(making 42 sihams in all) in favour of Hira 
Lal and Chiranji Lal, the plaintiffs in the pre- 
sent suit, together with one Durga Prasad, as 
mortgagees to secure a principal sum of Rs. 2000, 
and interest at the rate of eight annas per cen- 
tum per mensem, calculated with six monthly 
rests. 

[3] By a second mortgage (hereinafter called 
*1918 mortgage’) dated 27th May 1918, the same 
three sons, together with Mt. Hakimunnissa, the 
widow, charged the same 42 sihams as were in- 
cluded in the 1914 mortgage, together with the 
nine sihams of the widow (making 51 sihams in 
all) to the mortgagees of the 1914 mortgage to 
secure the further principal sum of Rs. 2700, 
with interest thereon at the rate of seven annas 
per centum per mensem, calculated at yearly 
rests. 

[ 4 ] By a third mortgage (hereinafter called 
the ‘1919 mortgage’) dated I4th February 1919, 
the two sons, Abdul Noor and Abdul Shakur, 
mortgaged the equity of redemption in their 
respective 14 siham shares to Gokul Chand and 
Kallu Mai, subject to the 1914 and 1918 mort- 
gages respectively, to secure a principal sum of 
Rs. 1500 and interest thereon. It is with this 
mortgage that the questions in this suit are con. 
cerned . 

[6] At that point Mt. Hakimunnissa died. On 
her death, her nine siham shares (subject to 
the 1918 mortgage) descended as to two sihams 
each to Abdul Rashid, Abdul Noor, Abdul 
Shakur and Abdul Ghafur respectively, and os 
to tbe remaining one siham to Mt. Tamizun- 
nissa. After that nothing further occurred for 
seven years. On 2nd February 1926, yet another 
mortgage (hereinafter called the *1926 mortgage’) 
was entered into by the two sous, Abdul Noor 
and Abdul Shakur, of their several respective 
16 siham shares (being their original 14 sihams, 
together witn the two sihams which had accrued 
to them respectively on the death of their 
mother) and by Mt. Tamizunnissa of four out 
of her eight siham shares, in favour of Hira 
Lal and Chiranji Lal, who wore two of the 
mortgagees under the 1914 and 1918 mortgages 
respectively, to secure a principal sum of 
Es. 3250 together with interest at the rate of 
seven annas six pies per centum per mensem, 
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calculable wifch yearly rests. The 1926 mortgage [7] On 4-7-1938, the present suit was started 


instrument is Ex. 6 in the proceedings before us. 
It recites the devolution of the property in the 
manner set out above and refers to the debts 
due under the 1914 and 1918 mortgages as debts 
which Abdul Noor, Abdul Shakur and Mt. 
Tamizunnissa were liable to pay, by reason of 
the fact that they were debts presumably origi- 
nally incurred by the parent, Abdul Rahman, 
in the year 1906. The 1926 mortgage instrument 
then proceeded to notice that the 1914 mortgage 
was about to become barred by limitation and 
that the aggregate sum for principal and interest 
at that date outstanding on the 1914 and 1918 
mortgages together amounted to Rs. 6418. After 
those recitals, the 1926 mortgage went on to al- 
locate the fresh loan of Bs. 3250, as to Bs. 3209 
(being half of the gross amount outstanding on 
the 1914 and 1918 mortgages) to the pro tanto 
redemption of those mortgages, and as to the 
balance of Rs. 41 by payment to the 1926 mort- 
gagors in cash. It then charged the entire 36 
siham shares of Abdul Noor, Abdul Shakur 
and Mt. Tamizunnissa with the repayment of 
the principal sum of Rs. 8250, together with in- 
terest thereon, in favour of the two mortgagees 
who are the plaintiffs in the present suit. We are 
told that the other half of the 1914 and 1918 
mortgages has since been paid off from other 
sources. 

[6] The next event was that by a suit begun 
by a plaint of June 1929. Gokul Chand and 
Kallu Mai, the mortgagees under the 1919 mort- 
gage, sued for sale of the 28 sihams comprised 
in that mortgage, and, on 18th October 1930, ob- 
tained a final decree. This decree was in due 
course transferred to Munshi Lai, the present 
defendant-appellant. He, in turn, in execution 
of the decree, himself in 1932 purchased half the 
property, i. e., half the twenty-eight sihams - — 
comprised in the 1919 mortgage, and entered into 
possession of the shares so purchased on 24-2-1933. 
The plaint in this suit of 1929 originally included 
Hira Lai and Chiranji Lai, the 1926 mortgagees 
as defendants, on the ground presumably that 
they were mortgagees subsequent to the 1919 
mortgage. But at a very early stage of the suit 
an application was made by the plaintiffs, in 
circumstances which will be explained in greater 
detail later on, to dispense with Hira Lai and 
Chiranji Lai as defendants on the ground that 
they were in truth not subsequent, but prior 
mortgagees, and so unnecessary parties. The ap- 
plication to “exempt” the two 1926 mortgagees 
from the 1929 suit, and its language, will have to 
be considered when it comes to seeing how far it 
constituted an acknowledgment by the 1919 mort- 
gagees that the 1926 mortgage was entitled to 
priority over the 1919 mortgage. 


by Hira Lai and Cbiranji Lai (the mortgagees 
under the 1926 mortgage) and it is necessary, in 
view of the issues involved, to refer to the plaint 
in some detail. The defendants to the suit were 
Abdul Noor, the representatives of Abdul Shakur, 
who was himself then dead, Mt. Tamizunnisa, a 
certain Abdulla Khan (with whom we are not at 
the moment concerned), and the present appelcj, 
lant, Munshi Lai. Thus there were before the 
Court the three mortgagors under the 1926 mort- 
gage, or their representatives, and also Munshi 
Lai, who in 1932 had become the purchaser in the 
execution sale of part of the property comprised 
in the 1919 mortgage. Neither the fourth brother 
Abdul Ghafur, nor his representatives, were 
parties to the suit. The plaint by para. 2 set out 
the particulars of the 1926 mortgage only, describ- 
ing the sum secured as being the sum of Bs. 3250 
secured by that mortgage and the security as 
consisting of the sixteen siham shares of Abdul 
Shakur, the sixteen siham shares of Abdul Noor 
and the four siham shares of Mt. Tamizunnissa. 
By para. 7, the plaint explained that the cause of 
action arose on 2-2-1926 — the date of the execution 
of the 1926 mortgage — and the relief claimed was 
that : “A sum of Es. 3250 the principal and Bs. 3082 
the interest according to the new law, in all 
Bs. 6332, may be caused to be awarded to the 
plaintiffs against the defendants within a time to 
be fixed by the Court, otherwise after the expiry.- 
of the period, the amount due to the plaintiffs 
may be caused to be paid by sale of the mort- 
gaged property,” i. e. of the property charged by 
the 1926 mortgage. 

[8] Neither in this appeal nor in the Court 
below has any one questioned the validity of the 
suit on the ground that it is beyond limitation, 
and we do not, therefore, pause to consider the 
reasons which may account for the note which 
appears at the end of the plaint of 4-7-1938, stating 
that the period of limitation for the suit expired 
only on 30 - 6-1938 during the long vacation and 
that, accordingly, the date of the filing of the 
plaint was 4-7-1939, the day of the re-opening of 
the Courts. 

[ 9 ] The plaint concluded with a further speci- 
fication of the property comprised in the 1926 
mortgage. By his defence, the defendant, Munshi 
Lai, claimed that he was not a “subsequent pur- 
chaser of the property in question but was on the 
other hand, “the purchaser of the prior charge.” 
We think this must be taken to imply, as was 
done in the Court below, that the present ap- 
pellant asserted his title to the property comprised 
in the 1919 mortgage acquired by his purchase 
of 1932 in priority to the mortgage of 1926. 
The learned Civil Judge of Bulandshahr, who 
tried the case in the Court below, therefore, 
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treated the pleadings as raising an issue whe- 
ther the e£fect of the 1926 mortgage was to keep 
alive the mortgages of 1914 and 1918 respectively 
in favour of the plaintiffs, so as to preclude the 
appellant, Munsi Lai, from relying on his pur- 
chase of 1932 in execution of the 1919 mortgage 
decree as giving him a title to the property 
purchased in priority to the 1926 mortgage. The 
^actual issues framed by the learned Judge, so 

far as this question was concerned, were : 

“2. ‘Whether defendant 11 is a purchaser under prior 
incumbrance and whether the property purchased by 
him is liable to be sold in this debt ? and 

4. Whether the plaintiff is entitled to sell the pro- 
perty on this debt without payment of the charge of 
defendant 11.” 

tlO] The learned Judge on these issues decided 
that the effect of the 1926 mortgage was that the 
plaintiffs were entitled to enforce their security 
in priority to the title of Munshi Lai derived 
under the 1919 mortgage, and he accordingly 
passed a decree in the suit which was in effect 
(though certainly not in form) a decree based 
upon the 1914 and 1918 mortgages as well as on 
the 1926 mortgage. 

[11] Those, briefly stated, are the facts of the 
case. As the learned Judge in the Court below 
rightly recognized, the first issue was whether 
the plaintiffs, suing as mortgagees under the 1926 
mortgage, were entitled in this suit as framed 
to avail themselves of their interest in the 1914 
--r and 1918 mortgages as a shield against the ap- 
pellant’s estate in so much of the property com- 
prised in the 1926 mortgage as w^s also comprised 
in the 1919 mortgage and had been acquired by 
the appellant in execution of the decree based on 
the latter mortgage. 

[12] We have no doubt that in the present 
case S. 101, T. P. Act, 1882, and its principle, did 
apply, with the result that, subject to the ques- 
tions of limitation dealt with later, the 1914 
and 1918 mortgages were not extinguished, 
as between mortgagor and mortgagee as a 
shield against the 1919 mortgage, and for that 
purpose did not merge in the mortgage of 1926. 
The only matter that has caused us some slight 
difficulty is the form of the present suit which 
on its face is a suit based on a cause of action 
constituted by the 1926 mortgage. Wo think that 
the effect of the operation of S. 101, T. P. Act, 
1882, and of the principles on which it is based 
is that they merely prevent a merger, or, in 
7 other words, in this case kept the 1914 and 1918 
mortgages alive, subject always to any question 
of limitation. The truth, it seems to us, is that 
when the later mortgagee in this case the 1926 
mortgagee comes to invoke the assistance of 
the earlier mortgage as a protection against the 
intermediate estate, he is really suing on the 
cause of action constituted by the earlier mort- 


gage as well as on the cause of action constituted 
by the later one. It is for this very purpose that 
the cause of action on the earlier mortgage is 
kept alive. The point is well illustrated by the 
leading Calcutta case in 16 cal. 523^ which, both in 
the form in which the suit was brought (that is 
to say as a suit to realize the first mortgage as 
well as the later mortgage), and from the form 
of the relief given, which was on account of 
what was due on both the mortgages, makes it 
clear that it is the cause of action on the first 
mortgage — kept alive for the purpose — which 
alone is effective to give the owner of the puisne 
incumbrance priority over the intervening estate. 
This is, we think, equally the effect of the case 
in the Judicial (Committee in 23 all, SIS'* when 
the facts of that case are correctly understood. 

[13] In the suit before us the only cause of 
action actually pleaded by the plaintiffs is the 
cause of action on the 1926 mortgage, there being 
no mention in the plaint at all of the 1914 
and 1918 mortgages. If the matter had rested 
there, we should have entertained some doubt 
whether the plaintiffs, at least without amend- 
ment, could have taken a decree in this suit, 
superseding a person deriving title under the 
1919 mortgage, which in effect rested on a cause 
of action on the two mortgages of 1914 and 1918 
which had never been pleaded. Against this, 
however, it is true that the person who now 
represents the estate in the part of the property 
comprised in the 1919 mortgage was made a party 
to the suit. We are told, though there is no 
evidence to that effect, that the portion of the 
property purchased by the appellant iu the 1932 
execution proceedings on the 1919 mortgage was 
sufficient to discharge the whole principal and 
interest then outstanding on that mortgage, and 
that accordingly there now exists no other inter- 
mediate interest than the estate of the appellant 
in the fourteen sthams which he bought in 1932. 
The appellant by his written statement in this 
suit did in fact raise, or at least, by common 
consent in the Court below, was treated as rais- 
ing, the issue whether his interest in the mort- 
gaged property was paramount to that of the 
plaintiffs, and in view of that circumstance we 
think it would be wrong now, whatever may be 
the right view as to the proper form of pleading, 
not to treat it as an issue in the suit. If, there- 
fore, the plaintiffs are able to overcome the other 
obstacles in their way, they should, we think, 
have a declaration of their priority as against 
the appellant’s estate in the property. 

[14] This opens the way to the remaining 
issues in the suit, which are issues of limitation. 
The circumstance that it is the prior mortgage' 
itself which alone gives to the later encumbrancer 
or purchaser his title to priority over any inter- 
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vening estate seems to lead logically to the con- 
clusion that the later mortgagee or purchaser 
can only rely on the prior mortgage if, apart 
from s. 101, it was capable of being sued on at 
the date of the subsequent mortgage. As it has 
been put, the effect of the principle involved in 
S. 101 is to “keep alive” the prior incumbrance, 
and not to “give it a rebirth.” Thus, a mort- 
gage, which, at the date of the subsequent in- 
cumbrance, is already dead in the sense that, 
owing to the operation of the Limitation Act, it 
cannot be sued upon, will not be revived as a 
protection against an intermediate incumbrancer. 

[15] Since this judgment was prepared, our 
attention has been called to a very recent deci- 
sion by a Full Bench of five Judges of the Court 
in [Munna Lal v. Chunni Lal] which has so far 
been reported in 1945 a. l. j. 292.^ We do not 
feel it to be either necessary or proper to discuss 
this decision, except to say that in our view it 
turned entirely upon the terms of S. 92, T. P. 
Act, 1882, and is to be taken as no authority 
either in a case under s. 101 of that Act or in a 
case involving a consideration of the effect of an 
acknowledgment so as to diminish the force of 
what was said by Sir Asutosh Mookerji in 
1 c. L. J. 337^ as subsequently approved in I.L.R. 
(1942) ALL. 660® by the Privy Council. 

[16] In the present case the period of limita- 

tion against the 1914 mortgage would have expired 
on 12-6 -1926; and, against the 1918 mortgage, on 
27-5-1930. The 1926 mortgage was, therefore, 
executed before either of them had become time 
barred. The present suit was started on 4-7-1938 
and would be within time, so far as any reliance 
on the 1914 and 1918 mortgages was concerned, 
only if a fresh starting point of limitation, for 
each of them was constituted by the execution 
of the 1926 mortgage. The question, therefore, 
which has next to be considered is whether the 
mortgage instrument of 1926 contained any 
acknowledgment within the meaning of S. 19, 
Limitation Act, 1908, and, if it did, whether such 
acknowledgment was effective as against the 
appellant’s predecesaors-in-title — the 1919 mort- 
gagees who were no parties to the 1926 mort- 

gage. If the latter of these two questions is 
answered in the negative, then the former ques- 
tion does not arise. 

[17] Looking at the language of S. 19, Limi- 
tation Act, 1908, an effective acknowledgment of 
liability in respect of any right for a suit on 
which a i^eriod of limitation is placed by the 
Act, may be given not only by the party against 
whom such right is claimed, but by the person 
“through whom he derives title or liability.” The 
present case is a case in which the acknowledg- 
ment of 1926 was given long after the creation 
of the 1919 mortgage, and accordingly the ques- 
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tion arises whether the appellant as representing 
the 1919 mortgagees, can be bound by an ac- 
knowledgment, to which the 1919 mortgagees 
were no parties, given subsequently to the date 
on which they acquired their interest. This ques- 
tion was considered in 1905 by a Bench of the 
Calcutta High Court of which Sir Asutosh 
Mookerjee was a member in l c. L. J. 337* at 
pages 343.348. The learned Judge basing^ 
himself on the observations of Lord Westbury 
in (1863) 1 De. G. J.&S. 122,® held that an acknow- 
ledgment given by a mortgagor in favour of a 
prior mortgagee did not preclude an interme- 
diate mortgagee, whose title accrued before the 
acknowledgment was given, from relying on the 
Limitation Act as a bar. Lord Westbury in 
dealing with a case under the Heal Property 
Limitation Act, 1833, had said that the adoption 
of the view that an acknowledgment by a mort- 
gagor in favour of a first mortgagee would 
operate against a second mortgagee whose title 
originated before the acknowledgment had been 
given would lead to very extraordinary and 
alarming consequences. He said: 

“If it be well founded, then according to the true 
intent and meaning of this Statute, the right of one 
man may be taken away by the act of another. If tho 
second mortgagee be in possession, and the first mort- 
gagee seeks to recover his principal and arrears of 
interest for 20 years by a suit for foreclosure or sale, is 
the second mortgagee to be at liberty to plead or insist 
on this enactment? It is impossible to deny his right so 
to do. But according to this decision, if the first mort- 
gagee obtains at any time the acknowledgment in 
writing of the mortgagor cr his representative, the right 
of the second mortgagee is defeated, and all the arrears 
are recoverable against the second and subsequent mort- 
gagees. That is to say, the mortgagor or his representa- 
tive, who may have no interest whatever in the lands 
(for the ultimate equity of redemption may not be worth 
one shilling), shall be enabled to charge the estate anew 
with any amount of arrears of interest as against the 
second and subsequent mortgagees. The Court is bound 
by every principle of judicial interpietation to find, if 
possible, a construction of the statute which does not 
involve consequences so inconsistent with natural 
justice. . . 

[18] With these observations in view, Sir 
Asutosh Mookerjee decided that S. 19, Limitation 
Act, should equally be construed so as not to 
involve a consequence inconsistent with natural 
justice, and it has to be remembered that a Court 
is bound to give a liberal construction to an Act 
curtailing rights. It is not, we think, necessary 
to follow the course of the many decisions in 
Indian Courts since 1905. But the Judicial Com- 
mittee of the Privy Council in I.L.R. (i942) all. 
660® on appeal from our own Court referred to 
the case before Sir Asutosh Mookerjee in terms 
which cannot amount to less than approval of 
the entire principle which he enunciated. It is 
true that in this case the fact was that the 
acknowledgment was given by a transferor who 
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-tfct the date of the acknowledgment had no inter- 
est left in the property at all. But their Lord- 
ships, after referring to the observations of Lord 
Westbury in (1863) 1 De. G. J. & S. 122® said : 

“This principle was applied to this very s^tion by 
ilookerjee J., in 1 C. L. J. 337* and their Lordships 
are prepared to adopt the reasoning of that very learned 
Judge in the present case. . . 

[193 In our view the principle enunciated by 
Bir Asutosh Mookerjee, to which the approval of 
the Privy Council was given in the case referred 
to above, applies no less to a case in which the 
mortgagor giving the acknowledgment has retain- 
ed some scintilla of interest in the form of an 
jcquity of rsdomption th&n to & c&s© in whicli no 
Ihas parted with his interest altogether. The same 
jview was taken very recently in a Full Bench 
1^36 in the High Court at Nagpur in A.I.B* 1944 
iNag. 163.^ For these reasons, in our opinion, the 
Appellant before us, in the absence of any other 
Bpecial circumstances, would not have been 
bound by any acknowledgment given by the 
1926 mortgagees in the 1926 mortgage instru- 
ment. 

I20] That would have concluded the matter, 
so far as priority was concerned, in favour of 
the appellant but for certain considerations with 
which it is now necessary to deal. In 1929, the 
1919 mortgagees Gokul Chand and Kallu Mai, 
brought a suit on the 1919 mortgage. To this 
suit-in tJ>e first place they made defendants not 
only the 1919 mortgagors bub also the present 
plaintiffs. Unfortunately, we have before us only 
what appears to be an amended plaint. But it 
seems — and, indeed, no other alternative has 
been suggested to us — that the only capacity in 
which they could have made the 1926 mortgagees 
defendants to their suit was as mortgagees sub- 
sequent in priority to the 1919 mortgage. This 
was followed almost exactly a month later by 
an application made by the plaintiffs to the 
Court in which the suit was pending in the 
following terms : 

^*Sir 

In the above-mentioned case, it is submitted that 
defendants 3 and 4 had obtained a simple mortgage m 
lieu of the prior debt due to them. Therefore, they are 
prior mortgagees and it is not necessary tbat they 
‘OUould bo made parties to tho suit. 

It is, therefore, prayed that their names may be 
^removed from the array of the defendants and in the 
heading No. 3 may be substituted for No 5 and the 
names of defendants 3 and 4 with the serial number 
may be struck ofl. 

Petitioner — Babu Ram Sarup Vakil for the plaintiffs. 
“Signature of Gokulchand in Hindi, Signature of 
Kallumal, in Urdu Sd. Ram Saroop. 

1 l*T“192i7. 

[2l] On this application tho Munsif made an 
order on the same day *. ‘Amend and exempt 
as prayed for.” In the judgment in the Court 
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below the learned Judge has said that this 
application on the part of the plaintiffs to the 
1929 suit (the 1919 mortgagees) was prompted 
by the objection of the present plaintiffs “to the 
effect that they were prior mortgagees.” We do 
not know on what material it was that the 
learned Judge in the Court below based this 
statement, but, in the absence of any suggestion 
that it is incorrect, we feel bound to assume its 
truth. On these facts the learned counsel for the 
present respondent-plaintiffs advances the argu- 
ment that, whatever may have been the position 
of the appellant prior to 1929, he is now, in view 
of the acknowledgment contained in the fore- 
going application by his predecessors-in-title, in 
any event precluded from asserting any priority 
over the 1926 mortgagees in respect of the earlier 
mortgages. It is put in two ways. As we under- 
stand, it is first said that in the 1929 proceedings 
there was only one capacity in which the 1926 
mortgagees could possibly have been made de- 
fendants in the first place and only one right 
that could possibly have been claimed against 
them. That capacity was as subsequent mort- 
gagees; and the only right that could have been 
claimed against them was a right of priority. 
That being so, the acknowledgment contained 
in the application set out above (subject, of 
course, to its actual construction) was an ack- 
nowledgment that the 1926 mortgagees were 
entitled to the right of relying on the earlier 
mortgages as a protection against the 1919 mort- 
gage. To put that in another way, a fresh 
starting point of limitation had arisen in favour 
of the 1926 mortgagees as between them and 
the 1914 and 1918 mortgagors by virtue of the 
acknowledgment contained in the mortgage in- 
strument itself of 1926. This, however, as we 
have shown, did not bind the 1919 mortgagees 
in the matter of priority. But it is said that the 
1919 mortgagees themselves supplied the ack- 
nowledgment necessary to start a fresh period 
of limitation in favour of the 1926 mortgagees 
as against them by the document of 11*7-1929, 
set out above. In this way, the result is said to 
follow that the present plaintiffs in their suit on 
the 1914 and 1918 mortgages are barred by limi- 
tation neither as against the 1914 and 1918 mort- 
gagors nor in respect of their right of priority, 
as against the 1919 mortgagees. The second way 
in which the matter is put is that it is said that 
the acknowledgment contained in the document 
of 11-7.1929, filed by the predecessors-in-title of 
the present appellant in the 1929 proceedings 
constitutes an estoppel by which the appellant 
is now bound, against asserting any right of 
priority for his estate as against the present 
plaintiffs, the mortgagees under the 1926 mort- 
gage. 
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[22] So far as any claim by the present plain- 
tiffs for priority over the 1919 mortgage by 
virtue of the 1914 mortgage is concerned, there 
lis an obvious fallacy in this view. The fallacy 
is that in 1929 the 1914 mortgage had, so far as 
the 1919 mortgagees were concerned, already 
become time barred. We have already held 
that tbe 1919 mortgagees were not bound by the 
acknowledgment of 1926 and accordingly in 
1929 more than 12 years had elapsed. That 
being so, no acknowledgment given in 1929 
could be relied on to support a right of priority 
derived through the 1914 mortgage. This, how- 
ever, does not apply to the 1918 mortgage, since 
in 19^9 the limitation period had not expired. 
It remains, therefore, to examine the effect of 
the document of 11-7.1929, so far as the 1918 
mortgage is concerned. The 1919 mortgagees in 
their application to the Court “submitted” — 
we take that to be the equivalent of a statement 

that the 1926 mortgagees bad taken the 1926 

mortgage “in lieu of a prior debt due to them.” 
They then set out what was perhaps not a con- 
clusion of fact, but was certainly a conclusion 
of law, viz., that the 1926 mortgagees were 
“prior mortgagees” to them. Now, it is clear 
that a document said to constitute an acknow- 
ledgment has to be construed in the context in 
which it is given and that, where its language 
is not clear in itself, tbe context may be exa- 
mined to see what it is to which the words 
refer. That is not to say that any equivocation 
in an acknowledgment can be cured by ascer- 
taining what the probable intention of the ack- 
nowledger was. That is quite a different thing. 
But where, after examining in the light of the 
context what it was that the person giving the 
acknowledgment was actually referring to, the 
conclusion follows that it is an unequivocal 
acknowledgment of a right, then that acknow- 
ledgment is sufficient to satisfy S. 19, Limita- 
tion Act. 

[23] In this case, we cannot doubt that, read 
in its context, the only things that the 1919 
mortgagees can have been referring to when 
they spoke of the prior debts and the prior 
rights of the 1926 mortgagees were the debts and 
the rights under the 1914 and 1918 mortgages. 
We know that these documents and rights did 
exist and the appellant has not alleged that 
there were any other mortgages or rights which 
might lead to any equivocation in the ack- 
nowledgment. In our view, therefore, on its true 
construction the document of 11-7-1929, can only 
be taken as constituting an acknowledgment by 
the 1919 mortgagees both of the existence of the 
1914 and 1918 mortgages and of their own liabi- 
lity" in respect of the right of priority of those 
mortgages over them, which was the only right 
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which could have been asserted against them in 
the 1929 proceedings. In that view of the matter^ 
we think, not without some reluctance, that the 
respondent-plaintiffs to this suit are right in 
saying that they had on 11-7.1929, an acknowledg- 
ment from the predecessora-in-title themselves 
of tbe present appellant of their liability to 
submit to the plaintiffs* right of priority under 
and by virtue of the 1918 mortgage. So far as- 
the second contention by the plaintiff-respon- 
dents is concerned to the effect that the document- 
of 11-7-1929, constituted an estoppel, apart alto, 
gether from an acknowledgment, we propose to- 
deal with that shortly by saying that we have 
been unable to find any ground for supposing, 
that what was said led to any alteration by the 
plaintiff- respondents in their position. We have- 
difficulty, therefore, in following how it could 
have constituted an estoppel. 

[24] In the result, therefore, we think that the 
defendant-appellant succeeds in the present suit, 
in respect of the 1914 mortgage, but fails iu 
respect of the 1918 mortgage. To recapitulate 
the steps by which this result has been arrived, 
at, the plaintiffs, the mortgagees under the 1926 
mortgage, were entitled, subject to any question, 
of limitation, to rely on the 1914 and 1918 mort- 
gages as a shield against the appellant’s estate 
derived through the 1919 mortgagees. The 1919' 
mortgagees were not, in our judgment, bound 
by any acknowledgment given by the mortgagors- 
of the 1914 and 1918 mortgages contained in the 
mortgage instrument of 1926, because that instru- 
ment came into being after their- title had ac- 
crued and they were no parties to it. At that 
stage the appellant would, in our view, have 
succeeded in maintaining his priority as against 
the plaintiffs-respondents suing under the 1926 
mortgage. Nevertheless we are compelled to the 
view that by the document of 11-7-1929, filed by 
the 1919 mortgagees in the 1929 proceedings they 
themselves supplied the acknowledgment of their 
own liability to concede priority to the present 
plaintiffs in respect of tbe 1918 mortgage, and by 
so doing started a fresh period of limitation 
from 11-7-1929, in favour of the present plaintiffs, 
respondents for the purpose of enabling them to- 
assert their priority over the present appellant s 

estate. 

[ 25 ] For these reasons we think that the- 
result of this suit is that the plaintiffs-respon- 
dents are entitled to a preliminary mortgage 
decree in respect of the 1918 mortgage which 
has been kept alive in their favour. They are 
also entitled to a preliminary mortgage decree 
in respect of the 1926 mortgage, so far as the 
principal and interest secured by and the pro- 
perty comprised in it are not already covered 
by the 1918 mortgage. In the former preliminary 
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mortgage decree the plaintiff’s. respondents will 
have a declaration of their priority oveif the 
estate of the appellant in the fourteen sihams 
which he acquired through the 1919 mortgagees 
in the year 1932. In all other respects, that is to 
say in respect of any part of the fourteen sihams 
vested in the appellant which are not comprised 
in the 1918 mortgage, notwithstanding that the 
4 same may he included in the 1926 mortgage, 
the present appellant is entitled to a declaration 
that he has priority to the 1926 mortgage. We, 
accordingly, allow the appeal to the foregoing 
extent. We think that the proper order for costs 
will he that each party should bear their own 
throughout. 

v.r./d.h. Appeal partly allowed. 
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Mathur J. 

Gauri Shanker — Plaintiff-Appellant v. 
District Board of Farrukhabad — Defendant- 
Despondent. 

Second Appeal No. 2589 of 1944, De’d on 15-3-1946, 
from order of Dist. Judge, Farrukhabad, D/- 7-8-1944. 

(a) U. P. District Boards Act (10 [X] of 1922), 
S- 192 — Suit for perpetual injunction against 
District Board — Notice under S. 192 is not 
necessary. 

Notice under S. 192 to the District Board is not 
necessary for a suit against the Board for perpetual 
injunction restraining it from closing down the plain- 
tifl’s brick kiln and demolishing it as the object of the 
suit would be defeated by giving of a notice and watting 
for two months. [Para 2] 

(b) U. P. District Boards Act (10 [X] o! 1922), 
S. 181 — Order under, by Board asking plaintiff not 
to work his kiln — Criminal prosecution lor dis- 
obedience of order — Suit by plaintiff for perpetual 
injunction restraining Board from closing his kiln 
— Jurisdiction of civil Court to entertain suit is 
barred by S. 56 (a) and (e). Specific Relief Act — 
Specific Relief Act (1877), S. 56 (a) and (e). 

Under the bye-laws of the District Board no person 
was allowed to construct and burn a brick kiln within 
300 feet from a public road. The plaintifi’s kiln being 
within 300 feet from a public road the Board issued 
an order under S. 181 asking the plaintiff to close 
down and not to burn the kiln by 15th March 1942. 
As the order was not obeyed, the Board launched a 
oriminal prosecution agains^t the plaintiff to make him 
obey the notice by imposition of recurring fine. The 
plaintiff then brought a suit on 25th July 1942 for a 
perpetual injunction restraining the Board from closing 
his kiln or in any way interfering with his working of 
the same. The question was whether the Civil Court 
could restraiu the Board from pursuing the prosecution: 

Held that it would be for the criminal Court to say 
whether the prosecution could be sustained or not. Tbo 
Civil Court could not go into that question. Sec- 
tion 66 fa) and (e) specifically barred the jurisdiction of 
the civil Court to entertain the suit. [Para 4] 

(c) U. P. District Boards Act (10 [X] of 1922), 
S. 192 — Order by Board under S. 181 asking plain- 
tiff to close down his kiln by 15th March 1942 — 
Suit by plaintiff on 25th July 1942 for injunction res- 
training Board from closing his kiln is within time. 


In April 1941 the District Board issued an order 
under S. 181 of the Act asking the plaintifi to close 
down his brick kiln by the 15th March 1942 as it con- 
travened the bye-law which prohibited the construction 
of brick kilns within 300 feet from a public road. The 
plaintiff brought a suit on 25th July 1942 for a perpe- 
tual injunction restraining the Board from closing his 
kiln : 

Held that the suit was not barred by time as it was 
brought within six months from the 15th March 1942. 

[Para 2] 

J?. C. Ghatdk and B. R. Avasthi — for Appellant. 
Brijlal Gupta — for Respondent. 

Judgment. — This is a plaintiff’s second appeal 
and it arises under the following circumstances : 

It appears that the plaintiff was running a 
kiln somewhere near Mauza Mahrauli in the 
district of Farrukhabad for about 35 years 
before the institution of the suit and was using it 
for burning bricks. In the year 1935, the 
District Board of Farrukhabad framed certain 
bye-laws restricting the construction and burning 
of the kilns within the jurisdiction of the Board. 
One of the bye-laws which is applicable to the 
facts of this case was 

“do person shall be allowed to construct and burn 
such kilns or make excavatiou within a distance of 300 
feet from a public road.'* 

It is not disputed that this brick kiln was with- 
in a distance of 300 feet from a public road. The 
plaintiff obtained a license for the working of 
this kiln up to the year 1941, but in April 1941, 
the District Board called upon the appellant to 
close the kiln by the 16th of March 1942. It is 
in evidence that subsequent to this notice a pro- 
secution was launched by the District Board. 

[ 2 ] On 2 oth of July 1942, the suit out of 
which this appeal arises was brought by the 
plaintiff' appellant praying that the defendant be 
restrained by a perpetual injunction from clo- 
sing the Bhatta of the plaintiff, or in any way 
interfering with the plaiDtiff‘’s carrying on of his 
legitimate trade of Bhatta on the site in dispute. 
The defence was that the civil Court had no 
jurisdiction to entertain the suit, that the suit 
was barred by s. 192, clause (3) of the District 
Boards Act, and that it was also defective be- 
cause no notice under s. 192 was served on the 
Board. The learned Munsif who tried the suit 
dismissed the claim and that order was con- 
firmed by the learned District Judge. The find- 
ings of the learned District Judge are that the 
suit was barred by time and that as no notice 
was given as required under S. 192 of the Dis- 
trict Boards Act the suit was liable to be thrown 
out. The learned District Judge however held 
that the Board was not competent to serve the 
plaintiff with a notice, but he dismissed the suit 
on the legal grounds. I have heard the learned 
counsel for the parties and in my opinion, this 
appeal must fail, although I do not agree with 
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till th© reasons given by the learned Judge. I 
am satisfied that according to the recital given 
in the plaint the suit was not barred by time. 
The plaintiff has stated that a notice was served 
on him and he was asked to close the Bhatta by 
the 15th of July (March?) 1942. The suit having 
been brought on 25-7-1942, was well within six 
months from that date. I also do not agree with 
the learned Judge that in a suit for injunction 
a notice is necessary. If the allegations were 
true that the Board was going to close the 
Bhatta and to demolish it, I. think the object of 
the suit would certainly have been defeated by 
giving of a notice and waiting for two months. 

[3] But having said all that I think that the 
suit was certainly misconceived. Under s. 181, 
District Boards Act the District Board is enti- 
tled to serve a person with a notice requiring 
him to execute a work in respect of any proi^erty 
movable, or immovable public or private, or to 
provide or do or refrain from doing anything 
within the time specified in the notice. Under the 
same section, if the person fails to comply in exe- 
cuting the work or ijroviding or doing anything, the 
Board could cause such work to be executed or 
such thing to be i)rovided or done and to recover 
the expenses from that person. But in the case of a 
negative order asking him to refrain from doing 
anything as the case here appears to be, the 
Board could only launch a prosecution against 
that person. I do not think it was ever the inten- 
tion of the Board to demolish and to remove the 
kiln bodily and j^hysically. They only issued an 
order asking the plaintiff not to work the kiln 
and that order could only be enforced by laun- 
ching a prosecution and forcing th© will of the 
plaintiff by a recurring fine. This was the course 
obviously adopted by the Board when they laun- 
ched the prosecution. 

[ 4 ] The question then arises whether it is open 
to the civil Court to prevent a lawfully consti- 
tuted body from iDursuing a prosecution. It will 
be for the criminal Courts to say whether the 
prosecution could be sustained or not. I do not 
think a civil Court can go into that question. In 
this view of the matter the plaintiff was not 
entitled to succeed. Under S. 5C clauses (a) and 
(e) of the Specific Relief Act it is provided : 

“An injunction cannot be granted — 

(a) to slay a judicial proceeding at the institution of the 
suit in which the injunction is sought, unless such restraint 
is necessary topreventa multiplicity of proceedings.^ 

(e) to stay proceedings in any criminal matter. 

This specifically bars the jurisdiction of a civil 
Court. In this view of the matter the suit was 
lightly dismissed. The appeal fails and is dis- 
missed with costs. Leave to appeal under the 

Letters Patent is refused. 

G Appeal dismissed. 
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Malik J. 

Cawnpore Municipal Board — Plaintiff — 
Appellant v. Pt. Tirjugi Narain — Defendant 
— Bespondent. 

Second Appeal No. 1503 of 1945, De'd on 1-5-1946, 
from order of Civil Judge, Cawnpore, D/- 6-12-1944. 

U. P. Municipalities Act (2 [II] of 1916), S. 149 — 
Owner of land is not assessed to house-tax and^ 
water rate especially when he has let it out to 
others on building lease — Owner of building on 
land leased is liable. 

Section 149 and other sections of the Act make it 
clear that it is not the owner of the land who is assessed 
to house-tax and water rate, especially when be has let 
out the land to other people on-building lease. When 
the owner of the land leases it out to others foe 
building purposes it is the owner of the buildings on 
the land and not the owner of the land who is liable 
for house-tax and water rate. Apart from the provisions 
of S. 149 unless the Munlcipslities Act made a special 
provisions for taxing the owner of the land, the house- 
tax and the water rate which are primarily intended 
for building should be levied only on the owner of the 
building. [Para 2] 

S. N. Vernia — for Appellant. 

S. N. Sen and H. P. Sen — for Respondent. 

Judgment. — This is a plaintiff's appeal. The 
plaintiff is the Municipal Board of Cawnpore. 
There is a plot of land No. 4 / 200 , the major 
portion of which is within the Municipal limits 
of Cawnpore. The plot belonged to one Ram 
Sewak who died on 24-5-1936, and the name of 
the defendant Tirjugi Narain, his son, was sub- ' 
stituted in the Municipal records on 8-1-1942. 
Ram Sewak bad demarcated the plot into 
various small building plots and gave them to 
various persons on building lease. The Munici- 
pal Board in the year 1938 assessed Ram Sewak 
to house-tax and water rate calculating the 
value of the income of the houses as one unit 
and imposed a tax of Bs,17/4 as house-tax and 
Bs. 34-8-0 as water rate. In April 1943 the house- 
tax was enhanced to Rs. 29-10-0 and the water 
rate to Es. 69-4-0. No notice of this enhancement 
was given to Tirjugi Narain defendant and the 
Municipal Board in spite of the fact that the 
name of Trijugi Narain was on its records, pro- 
ceeded against Earn Sewak, who had died seven 
years previous to that. 

[2] Learned counsel appearing for the Board 
admits that if the various occupiers are separa- 
tely taxed, the Board would not be entitled to 
levy any tax, the income from each of the 
houses being less than Rs. 6. To avoid that posi- 
tion the Board has fallen upon this ingenious 
plan of taxing the owner of the land and pooling 
the income of all the houses together as one 
unit. To my mind, the various sections of the 
Municipalities Act make it perfectly clear that 
it is not the owner of the land who is assessed 
to house-tax and water rate, specially if he has 
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let out the land to other people on building 
[lease. Section 149, Municipalities Act, lays down 
that except when otherwise provided by rule 
every tax other than a scavenging tax or tax 
for the cleansing of latrines and privies on the 
annual value of buildings or lands or of both 
shall be leviable primarily from the actual 
occupier of the property upon which the said 
taxes are assessed. Apart from the provisions of 
s. 149, on general principles of law, I am inclined 
to hold that unless the Municipalities Act made 
a special provision for taxing the owner of the 
land, the house-tax and water rate, which are 
primarily intended to he imposed for building, 
should be levied only against the owner of the 
building. 

[3] If the contention advanced on behalf of 
the Municipal Board be accepted, then in a 
place like Allahabad where most of the houses 
are built on land belonging to :the Government, 
it would be the Government which would have 
to pay house-tax and water rate on the total 
income of the houses owned and possessed by 
various occupiers and lessees. Learned counsel 
has submitted that this is a test case filed on be- 
half of the Municipal Board. If I had any 
doubts on the point I would have given him leave 
to file an appeal under the Letters Patent, but 
there is, to my mind, absolutely no force in the 
contention advanced by learned counsel, nor 
has been able to show any section or any rule of 
law which would justify the Municipal Board 
in imposing a tax of the nature imposed by the 
Board against Ham Sewak in 1938 and 1943. As 
regards the jurisdiction of the civil Court, the 
matter is concluded by various authorities which 
have been cited in the judgment under appeal. 
There is no force in this appeal and I dismiss it 
with costs. Leave to file an appeal under the 
Letters Patent is refused. 

G.N. Appeal dismissed. 


A. I. R. (34) 1947 AUahabad 83 [C. N. 43] 

iQBAii Ahmad C. J. and 
Bind Basni Prasad J. 

Ram Nath — Appellant v. Deokinandan 
Krishna and others — Respondents. 

Ex. First Appeal No. 299 of 1912, De'd on 3-5-1946, 
from order of Civil Judge, Muzaffarnngar, D/- 3-7* 1942. 

Limitation Act (1908), Art. 181 — Preliminary 
decree for sale on 29-3-1933 and final decree on 
20-11-1933 — In appeal by defendant from prelimi- 
nary decree appellate Court directing fresh pre- 
liminary decree to be drawn up — Execution 
application filed on 23-1-1941 dismissed on 
22-5-1941 — No fresh final decree drawn up — Second 
application on 9-9-1941 — Application by decree 
holder on 24-1-1942 requesting final decree of 
20-11-1933 to be brought in accordance with pre- 
liminary decree of appellate Court — Application held 
barred under Art. 181, Limitation Act — In the 


absence of proper final decree execution of decree 
on application dated 9-9-1941 held could not take 
place — Civil P. C. 11908), O. 34, R. 5. 

No application for execution of any decree can be 
entertained unless an executable decree exists. A pre* 
liminary decree for sale cannot be executed. [Para 6] 

After the decree-holder had obtained a preliminary 
decree for sale on 29-3 1933 and a final decree for sale on 
20-11-1933 the defendant preferred an appeal from the 
preliminary decree. The appellate Court modified the 
decree of the lower Court on 5-4-1938 and directed that 
a fresh preliminary decree should be prepared. On 
23-1-1941 the decree-holder applied for execution of 
the decree but the same was dismissed for default on 
22-5-1941. On 9-9-1941 he made second application for 
execution. In this applielion the amount due was 
calculated on the basis of the preliminary decree of the 
appellate Court. But there was no prayer in this appli- 
cation for the preparation of final decree in conformity 
with the preliminary decree passed by the appellate 
Court. However on 24-1-1942 be made an application 
requesting that the final decree dated 20-11-1933 might 
be amended so as to bring it in accord with that pre- 
liminary decree. 

Held, (1) that an application for the execution of a 
decree is an application in execution whereas an appli- 
cation for the preparation of a final decree is an appli- 
cation in a suit. An application made in execution 
could not be treated as one in a suit : 29 A. I. K. 
1942 Pat. 343, Not approved. [Para 6] 

(2) that on the preliminary decree of the trial Court 

being varied by the appellalo Court, the final decree 
dated 20-11-1933 fell to the ground and it could not be 
executed until it was made consistent with the pre- 
liminary decree of the appellate Court or a fresh final 
decree was prepared accordingly. [Para 6] 

(3) that the application dated 24-1-1942 for prepar- 
ation of the final decree in accordance with the prelimi- 
nary decree of the appellate Court was time-barred under 
Art. 181, Limitation Act and no execution of the 
decree could take place on the application of 9-9-1941 
as no final decree in accordance with the preliminary 
decree of the appellate Court existed on that date. 

[Paras 5, 8] 

CivU P. C.— (’44-Com) O. 34, R. 5. N. 10. 

Limitation Act — (’42 Com) Art. 181, N. 4. 

H. B. Jaini — for Appellant. 

K. C. Mital — for Respondents. 

Case referred : — 

1. (’42) 29 A. I. R. 1942 Pat. 343 : 199 I. C. 470, 
Bashisht Narain Singh v. Ram Pukar Singh. 

Bind Basni Prasad J. — This is an appeal 
from an order passed by the learned CivilJudge 
of Muzaffarnagar allowing the objection of the 
judgment-debtor and dismissing an application 
for the execution of the decree and an appli- 
cation for the preparation of a final decree 
for sale under o. 34, E. 5, Civil P. C. The 
material facts are as follows : 

[ 2 ] On 29th March 1933, the decree. holder 
obtained a preliminary decree for sale under 
O. 34, R. 4, Civil P. C. from the Court of 
Civil Judge. On 20 th November 1933, he 
obtained a final decree for sale under o. 34, 
R. 5, Civil P. C. from the same Court. In Decem- 
ber 1933, the judgment-debtor preferred an appeal 
to this Court against the aforesaid preliminary 
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decree. The appeal was decided by this Court on 
5th April 1938. The decree of the lower Court 
was modified. A decree for sale was granted for 
a sum of Rs. 2,500 principal and Rs. 7,074-5-9 
interest. By the same decree a simple money 
decree was also granted for a surn of rs. 2,500. It 
was directed by this Court that a fresh preliminary 
decree under o. 34, R. 4, Civil P. C. should be 
prepared. A decree was accordingly prepared in 
this Court. The usual six months’ time upto 5th 
October 1938, was given for the payment of the 
amount found due. On 23rd January 1941, the 
decree-holder applied for the execution of the 
decree. That execution application was dismissed 
for default on 22nd May 1941. On 9th September 
1941, another application for execution of the 
decree was made by the decree-holder. It is this 
application which is the subject of this appeal 
and it requires examination in detail. It may be 
noted that up to this stage of the proceedings 
the decree-holder did not make any formal 
application either for the amendment of the 
final decree dated 20bh November 1933, so as to 
bring it in conformity with the decree of this 
Court, or for the preparation of a fresh final 
decree. 

[3] The application dated 9th September 1941, 
is in the usual form prescribed by O. 21, R. 11, 
Civil P. C. In the first column the numbers of 
the original suit and of the first appeal to 
this Court are given. In the third column the 
dates of the preliminary and final decrees passed 
by the trial Court and of the appellate decree 
of this Court are given. In column 7 of the 
amount due, viz. Bs. 9,574-5-9 as entered in the 
preliminary decree of this Court and Rs. 1,902-9-3 
on account of interest from the date of the 
decree of this Court to the date of the execu- 
tion application, is given. The total amount 
claimed was Rs. 11,536-15-0. It may be mention- 
ed here that the simple money portion of the 
decree passed by this Court was not sought to 
be executed by this application. In column 10 
which is the column for stating as to the mode in 
w'hich the decree is sought to be executed, the 
decree-holder requested that the decree should 
be realized by the sale of the hypothecated pro- 
perty. There was no prayer at all in this appli- 
cation that any final decree under O. 34, R. 5, 
Civil P. C., in conformity with the decree passed 
by this Court should be prepared. 

[4] On 24 th January 1942, the decree-holder 
made another application supported by an affida- 
vit. Therein it was stated that in the execution ap- 
plication dated 0th September 1941, the amount 
decreed by this Court had been given and it 
was thought that that was sufficient and there 
W'as no need for any formal application for the 
preparation of a final decree, but later on the 


decree-holder was advised that an express pra- 
yer should he made for the drawing up of a 
final decree. Hence by the application dated 
24th January 1942, it was requested that the 
final decree dated 20fch November 1933, might 
be amended so as to bring it in accord with the 
preliminary decree passed by this Court. 

[ 5 ] It is obvious that the application dated 
24th January 1942, for the preparation of the 
final decree in accordance with the decree of 
this Court'^was beyond three years and was 
clearly barred by Art. 181, Limitation Act, 1908.| 
The lower Court held that the execution appli- 
cation dated 9th September 1941, could not be 
proceeded with, as no final decree existed and 
the application dated 24th January 1942, for the 
final decree being time-barred could not be 
granted. In the result the execution application 
and the application dated 24th January 1942, 
were dismissed and from that order the decree- 
holder comes in appeal. 

[6] It is obvious that no application for the 
execution of any decree can be entertained un- 
less the executable decree exists. Now, on 9th 
September 1941, no final decree on the basis of 
the preliminary decree of this Court existed and 
the request of the decree-holder to execute the 
decree for the amount allowed by this Court on 
5th April 1938, was premature. No preliminary 
decree for sale can be executed. It has been 
argued on behalf of the appellant that notwith- 
standing the fact that there was no express 
request in this execution application for the pre- 
paration of a final decree, it should be treated as 
one containing a request to that effect and in this 
connection reliance is placed on A.I.R. 1942 Pat. 
843 .^ With great respect, we do not agree with the 
principle laid down in that ruling. An applica- 
tion for the execution of a decree is an applica- 
tion in execution, whereas an application for the 
i:)reparation of a final decree is an application in 
a suit. We find it difficult to treat an applica- 
tion made in execution as one made in a suit.. 
Order 84, Rule 6 (3), Civil P. C., 1908. provides 
that there should be an application for final 
decree by the plaintiff. The words in this be- 
half” in that rule are important and significant. 
There was no such application by the decree- 
holder within three years of the preliminary 
d^-cree passed by this Court. When the prelimi- 
nary decree passed by the trial Court was varied 
by this Court, the final decree dated 20 th 
November 1933, fell to the ground and it could 
not be executed until it was made consistent 
with the preliminary decree awarded by this 
Court, or a fresh final decree was prepared ac- 
cordingly. A perusal of the execution applica- 
tion dated 9th September 1941, and the 
preliminary decree passed by this Court wnl 
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show that the decree-holder sought to execute 
the preliminary decree, a decree which is inca- 
pable of execution. 

[7] The decree-holder’s own conduct shows 
that he had not intended to treat the application 
in execution dated 9th September 1941, as one 
for the preparation of the final decree. What 
was the need of the second application dated 
24th January 1942, if the application dated 9th 
September 1941, was sufficient for the prepara, 
tion of a final decree under o. 34, E. 5, Civil P. C.? 

[8] We are of opinion that the view taken by 
the lower Court is correct, that the application 
dated 24th 'January 1942, for the preparation of 
the final decree is time-barred and that no exe- 
cution of the decree can take place on the appli- 
cation dated 9th September 1941, as no final 
decree in accordance with the preliminary decree 
of this Court existed on that date. The appeal 
is dismissed. Bub in the circumstances of the 
case the parties shall bear their costs. 

N.s. Appeal dismissed. 


A. I. R. (34) 1947 Allahabad 83 [C. N. 44] 

Allsop J. 

Abdul Rahman v. Mohd. Ismail. 

Second Appeal No. 43 of 1945, De’d on 22-8-1946, 
from decree of ’Court of Civil Judge, Benares, D/- 30th 
October 1944. 

Muhammadan law — Pre-emption — Right to pre- 
empt depends upon right of way or right to dis- 
* charge water — Existence of latter right in India 
depends upon Easements Act — Mere isolated user 
not sufficient — There must be reasonable period of 
prescription. 

The Muhammadao law of pre-emption is that a 
person who has a right of way over or a right to dis- 
charge water upon certain property has a right to pre- 
empt that property, but the right to pre-empt depends 
upon the right of way or the right to discharge water 
and in India the existence of that right depends on the 
Easements Act. A right of easement under the Muham- 
madan law cannot, in any case, come into existence on 
mere isolated user. There must be some reasonable 
period of prescription: 81 All. 519, Doubted. [Para 4] 

O. S. Pathalc and M. N. Raina — for Appellant. 

Miishtati Ahmad and Krishna Shankar — 

for Respondents. 

Case referred : — 

1. (’09) 31 All. 519: 2 I. C. 458, Baldeo v. Badri Nath, 

Judgment. — This second appeal arises out of 
a suit for pre-emption based on the ground that 
a custom of pre-emption according to the rules 
of Muhammadan law prevails in tbe locality in 
which the property sold is situate. The plaintiff 
for the purposes of this appeal may be said to 
have claimed a right to pre-empt upon the 
ground that ho had a right of way over the pro- 
perty sold and a right to discharge water upon 
or through such property. The plaintiff’s house 
adjoins the house of the vendor. In order to 
defeat the right of pre-emption the vendor left a 
strip of his house adjoining the plaintiff’s house 


unsold and sold a part of his house which was 
separated from the plaintiff's house by this strip. 

[2] In so far as the right of way is concerned, 
it 'appears that the plaintiff was the usufructuary 
mortgagee of the house sold and while be was in 
possession in his capacity as a mortgagee he 
opened a door from his own house into the 
house which is in dispute. The learned Judge 
has found that there was no right of way through 
this house. There was nothing to show as a fact 
that the opening of the door into the premises 
of which a part has been sold was acquiesced in 
by the vendor and I have no doubt that it can- 
not possibly be said that there was any right of 
way through that part of the bouse which has 
been sold, 

[3] As to the other right of discharging water, 
it is perfectly clear that the allegation is that 
the water was discharged into that part of the 
house which was not sold. It seems to me that 
that is sufficient answer to the plaintiff’s suit 
which has been dismissed by the learned Judge 
of the lower appellate Court. Even if we accept 
the proposition that the plaintiff has a right to 
discharge water from the roof of his house into 
the unsold portion, that does not seem to me 
to give him any right of easement over the un- 
sold portion. Once the water has left his pre- 
mises and gone on to the premises of another 
his right is satisfied. It is no concern of his what 
happens to the water after that i. e,, whether it 
passes through the x^roperty which has now been 
sold or is retained on the unsold portion or is 
disposed of in some other way, provided he him- 
self does not suffer by the water returning to his 
property or doing him any damage. 

[4] Learned counsel for the appellant has 
based bis argument really upon the point that 
there is no fixed period of prescription under the 
Muhammadan law for the acquiring of an ease- 
ment. In the view that I take this question 
seems to me somewhat irrelevant, but I may, 
with the greatest deference to the learned 
Judges who decided the case of 31 ALL. 519^ 
express my doubt whether the question of 
easement depends upon the rules of Muham- 
madan law’. The Muhammadan law of pre-emp- 
tion is that a person who has a right of way 
over or a right to discharge water upon certain 
prox)erty has a right to pre-empt that property, 
but the right to pre-emi^t depends upon the right 
of way or tbe right to discharge water and in 
India the existence of that right depends on the 
Indian Easements Act. It is obvious that the 
Muhammadan lawyers allowed a person to exer- 
cise the right of pre-emption because ho had a 
right of w'ay or a right to discharge w’ater and 
not because he had been in the babit of passing 
over somebody else’s proi:)erty or discharging 
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water upon it. He would obviously have no 
preferential right to pre-emption if he could not 
enforce the right to go over the property or dis- 
charge water upon it. However, that may be, it 
seems to me that there can be no doubt that a 
right of easement under the Muhammadan law 
cannot in any case come into existence on mere 
isolated user. There must be some reasonable 
period of prescription and in so far as the right 
of way is concerned the learned Judge has 
decided, I think, rightly that no right of way of 
that kind has been established. 

[5] On the other question of the right of dis- 
charging water, I do not think it was even pro- 
perly alleged that there was any right over the 
property, which has been transferred by the 
vendor and which the plaintiff seeks to pre- 
empt. The result is that the appeal fails and is 
hereby dismissed with costs. 

Leave to appeal is refused. 

D.H. Appeal dismissed. 


A. 1. R. (34) 1947 Allahabad 86 [G. N. 45] 

Pathak J. 

BasJ}ir Ahmad v. Chandu Lai. 

Second Appeal No. 197 of 1945, Decided on 
31-1-1946, from decision of Judge, Sm. C. C. Meerut, 
D/- 25-10-1944. 

(a) Civil P. C, (1908), S. 100 — Question ol fact — 
Finding of fact of lower Court not vitiated by error 
of law — Question cannot be entertained in second 
appeal. 

When a question is essentially a question of fact it is 
not open to the High Court to entertain it in second 
appeal unless the finding arrived at by the lower appel- 
late Court on the question is vitiated by any error of 
law. [Para 7] 

C, 

(’44) Com., S. 100, N. 53, Pt. 1. 

(b) Easements Act (1882), S. 28 — Owner of domi- 
nant tenement acquiring right of way over servient 
tenement by prescription — Extent of right must be 
measured by extent of enjoyment — Use must be 
reasonable use for purposes of land in condition in 
which it was when user took place. 

Whore a person acquires an easement by prescrip- 
tion in accordance with S. 15, the extent of the right of 
easement has to be determined in accordance with 
S. 28. In the case of a right of easement acquired by 
prescription, the evidence regarding the probable inten- 
tion of the parties and the purpose for which the right 
was acquired would be afforded by the accustomed user. 
The extent of the right must be measured by the extent 
of the enjoyment proved in any particular case. It can- 
not be contended that if it is proved that the owner of 
a dominant tenement has a right of way over a servient 
tenement, there would be a presumption that that right 
is unlimited in its character so that the way can be 
used for all purposes and at all times. The nse must be 
the reasonable use for the purposes of the land in the 
condition in which it was while the user took place and 
any expansion of the user or the purposes for which the 
way n»ay have b^en used is not permissible : (1876) 1 
Ch. D. 362 ; 7 A. I. II. 1920 Bom. 233 and 19 L C. 984 
(All.), Rcl. on\ 13 Cal. 136 (P.C.), [Paras 9, 10] 

Mu!>}itaq Ahmad — for Appellants. 

Shanibhu Prasad — for Respondent. 


Cases referred : — 

1. (1876) 1 Ch. D. 362 : 45 L. J. Oh. 353 : 33 L. T.679r 
24 W. R. 466, Wimbledon and Putney Common Con- 
servatorys v. Dixon. 

2. ('21) 59 I. C. 426 : 7 A. I. R. 1920 Bom. 233, Chin- 
tamani Hargovan v. Batanji Bhimbhai. 

3. (*13) 19 I. C. 984 (All.), Jamna Prasad v. Oopinath. 

4. (’86) 13 Cal. 136 : 13 I. A. 77 : 4 Sar. 713 (P. 0.),. 
Jadulal Mullick v. Gopalchandra Mukerji. 

Jad^ment. — The defendants are the appel- 
lants in this appeal. The parties to this litigation 
own contiguous shops in the town of the Ghazia- 
bad. The plaintiff's shop is situate towards the 
north of the defendant’s shop. One part of the 
defendants* shop consists of a thatched roof 
which is separated from the plaintiff’s shop by 
an intervening wall marked *AA* in the plan, 
attached to the plaint. At this stage, it iSineces- 
sary to mention that there was once before 
litigation between the parties in which the defen. 
dants to the present suit figured as plaintiffs 
and the plaintiff to the present suit figured as 
defendant. In that litigation it was decided that 
the wall 'aa* was owned by the defendants to 
the present suit who had a right to pass through 
the door in that wall on to the land belonging to 
the plaintiff of the present suit and thence from 
over the staircase of the plaintiff in order to 
reach the roof of the defendants’ shop. The 
width of this passage was declared to he two 
feet nine inches. 

[2] It appears that prior to the institution of 
the suit, the defendants expressed an intention 
to construct a second storey over their shop and 
to build a pucca verandah in place of the 
thatched roof. The case of the plaintiff, the respon- 
dent to the present appeal, was that the wall ‘aa* 
was exclusively owned by him and in any event,^ 
was the joint property of the parties. His case 
further was that the door in the wall ‘aa’ had 
been newly opened by the defendants and the 
latter have had no right of easement of way 
through the door and the plaintiff’s staircase and 
that, in any event, the user by the defendants 
of the passage for the purposes of the second 
storey in the shop belonging to the defendants 
would result in an increase of burden on the 
servient tenement. There was one more plea 
in the averments of the plaintiff which was 
concerned with the right of flow of water from 
the plaintiff’s roof over the defendants* roof, hut 
it is not necessary to discuss that matter for the 
purposes of this appeal. Upon these allegations, 
the plaintiff prayed for a permanent injunction 
restraining the defendants from making any 
alteration in the wall ‘aa’ and from interfering 
with the plaintiff’s possession over it. He also 
claimed a permanent injunction restraining the 
defendants from creating any right of way 
through the plaintiff’s shop and staircase into the 
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second storey of the defendants and from obstruc- 
ting flow of the water from the plaintiff's roof. 

[3] In defence, the defendants contended that 
they were the owners of the wall ‘aa’ and that 
the door in that wall was old. The defendants fur- 
ther stated that they had a right of passage over 
the land belonging to the plaintiff through the 
plaintiff’s shop and staircase and that this right 

^ad been determined in the previous suit men- 
tioned above. The defendants denied that by an 
addition of the second storey over their shop any 
additional burden would be cast upon the servi- 
ent tenement. 

[ 4 ] The Court of first instance came to the 
conclusion that the defendants were the exclu- 
sive owners of the wall *AA’ and that the door 
in question was old. It held that the defendants 
had acquired, by prescription, an easement of 
right of way through the plaintiff’s shop and 
staircase over a width of two feet nine inches 
and that the proposed constructions in the second 
storey of the defendant’s shop would not 
result in an increase of burden on the servient 
tenement. In the result, the trial Court dismissed 
the suit. From this decree, the plaintiff appealed. 

[5] The lower appellate Court confirmed the 
findings of the Court of first instance on all the 
points except one. This point related to the 
question as to whether by the proposed con- 
structions in the second storey of the defendant’s 

.:;^bouse there would be an increase in the burden 
of the easement on the plaintiff’s property. Upon 
this point, the lower appellate Court took the 
view that the contemplated constructions would 
result in an increase of burden on the servient 
tenement and granted a decree for injunction 
in favour of the plaintiff in the following terms: 

‘*A decree for iDjunction restraining the defendants 
from throwing any additional burden over the servient 
tenement and from enlarging the use to which the 
passage through the plaintiQ’s shop and staircase as 
enunciated in previous suit No. 1582 of 1927 of the 
Court of the Munsif of Ghazlabad was subjected.” 

[6] Aggrieved by this decree, the defendants 
have come up in appeal to this Court. 

[7] Two questions are raised in this appeal. 
The first is whether the defendants had an 
unlimited right to the user of the passage through 
the plaintiff’s shop and staircase and if not, 
what was the extent of that right. The second 
question, the solution of which depends, to a 
very great extent, upon the anwer to the first 
question, is whether the proposed changes in 

^ the dominant tenement would involve an in- 
crease in the burden of servient tenement. Both 
these questions are essentially questions of fact 
and it is not open to me to entertain them in 
second appeal unless the findings arrived at by 
the lower appellate Court on these questions are 
vitiated by any error of law. Upon both the 


questions, the lower appellate Court, in a careful 
judgment has held adversely to the plaintiff. 
In order to examine whether any error of law 
has been committed by the lower appellate 
Court in reaching its conclusions, it is necessary 
to state the law upon the point. But before I do 
so I pause to state in a little detail the conclus- 
ions of fact reached by the lower appellate 
Court. They are as follows : 

[8] The roof of the defendants* shop is an 
open roof and the only construction on that roof 
has been a privy which has been in the use of 
the tenants of the shop. The proposed buildings 
in the second storey are intended to be let out 
for residential purposes to tenants. The user of 
the passage has been occasional, namely, at the 
time when any person occupying the defendants* 
shop as a tenant had occasion to use the privy 
or the open roof for sleeping purposes in summer. 
The user of the passage by the defendants after 
the construction of the second storey in their 
shop would be at variance with the original 
object of the easement and would amount to an 
extension of the right of easement beyond the 
purpose for which • it was acquired, with the 
result that there would a consequent increase 
in the burden on the servient tenement. 

[9] There is no dispute about the nature of 
the easement in this case and there can bo no 
question that the defendants acquired the ease- 
ment by prescription in accordance with s. 15, 
Easements Act. The extent of the right of ease- 
ment has to be determined in accordance wdth 
S. 28 of that Act. That section, so far as it is 
relevant, runs thus : 

‘‘An easement of necessity is co-extensive with tho 
necessity as it existed when the easement was imposed. 

The extent of any other easement and the mode of 
its enjoyment must be fixed with reference to the pro- 
bable intention of the parties, and the purpose for 
which the riglit was imposed or acquired. 

In the absence of evidence as to such intention and 
purpose . . . 

(a) right of way of anyone kind does not include a 
right of way of any other kind.” 

[ 10 ] In the case of a right of easement acquired 
by prescription, the evidence regarding the pro- 
bable intention of the parties and the purpose 
for which the right was acquired would be 
afforded by the accustomed user. The extent of 
the right must be measured by the extent of the 
enjoyment proved in any particular case. It has 
been contended before me that if it is proved 
that the owner of a dominant tenement has a 
right of way over a servient tenement there 
would be a presumption that that right is un- 
limited in its character so that the way can be 
used for all purposes and at all times. This pro. 
position is not supported by any authority and 
runs counter to a current of decisions. The 
leading case upon the point is that in (1876) 1 
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Ch. D. 362,^ Tvhich has been referred to by the 
lower appellate Court, In the judgment of James, 
L. J., at p. 368 occurs this passage; 

“I am satis6ed that the true principle is the principle 
laid down in these cases, that you cannot from evidence 
of user of a privilege connected with the enjoyment of 
property in its original state, infer a right to use it, into 
whatsoever form or for whatever purpose that property 
may be changed, that is to say, if a right of way to a 
field be proved by evidence of user, however general, 
for whatever purpose, qua field, the person who is the 
owner of that field cannot from that say, I have a right 
to turn that field into a manufactory, or into a town, 
and then use the way for the purposes of the manu- 
factory or town so built.” 

Reference may also be made to the case in 59 
I. c. 426.^ In that case, the contention that a 
person who has got a right to use a way for 
himself and his servants could extend the same 
to include a right of passage for sweepers carry- 
ing night-soil was not accepted. In that case, as 
in the present case, a right of way was fixed by 
a decree in an earlier litigation and the learned 
Judges held that by that decree, it was never 
intended by the Court to hold that the claimants 
to the right of way had acquired over the ground 
a right of way for sweepers also. Macleod 0. J., 
took the view that the decree in the earlier liti- 
gation upholding a claim to a right of way must 
be strictly construed according to the facts of 
the case, and to hold now that the right of way 
could be extended to include a right of passage 
for sweepers would be going further than the 
decree intended. In the present case, the decree 
in the earlier litigation must upon the principle 
of this ruling be confined to the facts and the 
circumstances which existed at the relevant time 
in that case and, in my judgment, the argument 
that the right of way determined by that decree 
should be treated as unlimited in its character is 
erroneous. In this Court a similar question arose 
before Rafique J., in 19 I. C. 984.® It was held in 
that case that the back door of a house occa- 
sionally used by ladies or sweepress could not be 
converted into a main door for males. Learned 
counsel for the appellants has relied upon the 
Privy Council case reported in 13 cal. 186.* In 
my opinion, that case is distinguishable from the 
facts of the present case. Upon the facts proved 
in that case, their Lordships inferred that there 
was no limit to the user of the passage. That 
case, which did not arise under the Easements 
Act, was decided on special facts. The principle 
.deducible from the case law is that the use must 
be the reasonable use for the purposes of the 
land in the condition in which it was while the 
user took place and that any expansion of the 
user or the purposes for which the way may 
have been used is not permissible. 

[11] I have examined the findings of the lower 
api^ellate Court in the light of the law as ex- 


plained in the decided cases and I am of opinion 
that the findings arrived at by the lower appel- 
late Court are not vitiated and for the reasons 
stated above, I dismiss this appeal with costs. 
D.H. Appeal dismissed. 

A. L R. (34) 1947 Allahabad 88 [C. N. 46] 
Allsop Ag. C. J. and Mathdr J. 

Bahu Khan and others — Plaintiffs^ 
Appellants v. Sukum Singh and another 
— Defendants — Bespondents. 

Letters Patent Appeal No. 19 of 1945, Decided on 
2-4-1946, from decision of Bennett J., in S.A. No. 1752 
of 1942, D/- 5-1-1945. 

Civil P. C. (1908), S. 11, Expl. VI — Representa- 
tive suits— Suit by lambardar of Mahal against 
defendant under S. 245, U. P. Tenancy Act (17 
[XVII] of 1939) — Suit referred to arbitration and 
decided — Subsequent suit by cosharers on same 
cause of action held barred. 

A lamhardar of a mahal bad brought a suit against 
the defendant for demolition of certain constructions. 
The dispute was referred to arbitration and it was deci- 
ded that the defendant might remain in possession on 
payment of a certain sum. Subsequently some of the 
cosharers brought a suit on the same cause of action : 

Held that the lambardar was entitled to sue foe 
ejectment under the provisions of S. 245, U. P. Ten- 
ancy Act, 1939. Once he was entitled to represent the 
cosharers in the matter, the decision in the previous 
suit was binding upon them in the present suit even 
though the previous decision was the result of an award 
by arbitrators. [Para 1] 

C. P. C. (’44-Com) S. 11, Note 59. 

C. S. Saran and Majid-uddin — for Appellants, 

B. R. Avasthi — for Respondents. 

Allsop Ag. C. J. — This is a Letters Patent 
Appeal against the judgment of a learned Single 
Judge of this Court. The plaintiffs were some 
of the zamindars in a mahal and sued the 
defendants for the demolition of certain con- 
structions. The lambardar of the mahal had 
brought a previous suit on the same cause of 
action in the year 1939. The dispute had been 
referred to arbitration and it had been decided 
that the defendants might remain in possession 
on payment of a sum of Rs. 150, which amount 
was paid. :It -has been held by the learned 
Single Judge that the decision in the previous 
suit was binding upon the present plaintiffs. 
In our judgment, this decision is right. 
The lambardar was entitled to sue for eject- 
ment under the provisions of S. 245, U. P. 
Tenancy Act, 1939. Once he was entitled to 
represent the cosbarers in this matter, the deoi- 
Sion in the suit was binding upon them even 
though it was the result of an award by arbi- 
trators. We think there is no force in this appeal 
and we dismiss it with costs. 

Appeal dismissed. 
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Verma and Mathur JJ. 

ML Ummi-ul-nisa — Plaintiff — Appellant 
V. ML Fatima Begum and another — Defen- 
dants — "Respondents, 

Second Appeal No. 237 of 1944, De’d on 3-12-1945, 
from decision of 2od Civil Judge, Meerut, D/> 16-9-1943. 

(a) Mabommadan Law — Pre-emption — Shia Law 
^ — Applicability — Pre-emption suit — All parties 
^Shias — Case is governed by Shia Law. 

Where in a suit for pre-emption all the parties — the 
vendor, the vendee and the pre-emptor — are Shias, the 
case has to be decided in accordance with the principles 
of the Shia law of pre-emption. [Para 2] 

*(b) Mahommadan Law — Pre-emption — Shia Law 
— Talab-i-mowasibat and talab-i-ishhad are both 
necessary — Latter must make reference to former. 

It is not correct to say that the Shia Law requires 
only one demand or that all that is necessary under the 
Shia Law is that the pre-emptor should use reasonable 
diligence in preferring his claim after becoming ac- 
quainted with his right. [Para 12] 

When, therefore, the taldb i'isMuxd is made, a refer- 
ence to talab’i’-mowasibat is absolutely necessary and 
in absence of such a reference the talab-i-ishhad is de- 
fective in an essential particular. [Paras 13 and 14] 

K. O. Mital — for Appellant. 

Mushtaq^ Ahmad — for Respondents. 

Yerma J. — This is a plaintiff's appeal aris- 
ing out of a suit for pre-emption under the 
Mahommadan Law. The trial Court decreed 
the suit but the lower appellate Court has, re- 
versing the decree of the trial Court, dismissed 

[2] It is common ground that the parties — 
the vendor, the vendee and the pre-emptor — are 
all Shias. There can, therefore, be no doubt that 
the case has to be decided in accordance with 
the principles of the Shia law of pre-emption. 

[3] The plaintiff alleged in the plaint that she 
had, immediately on hearing of the sale “made 
the demands required by law in the presence of 
witnesses” (para. 5). At the trial also the plain- 
tiff’s case was that she had made two demands, 
one immediately on hearing of the sale and the 

' other in the presence of witnesses at the house 
and in the presence of the vendee. The defen- 
dant vendee denied that any demands had been 
made at all. She pleaded in the alternative 
that, even if any demands had been made, they 
had not been made in accordance with law. 

[4] The first issue framed by the Munsif was*. 

“Did the plaintiS make the necessary talabs ?” 

The Munsif began his judgment on this issue 
^ with the observation that the parties were Shia 
and that, “as such, the strict formality of two 
demands, the immediate demand and demand 
by invocation, is not necessary.” He continued 
as follows : 

“All that is necessary is that one demand, without 
any formality, and which should amount to an assertion 
of her right to be exercised by due diligence and un- 
necessary delay,” 
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[5] The sentence, as it stands, is obviously 
not correct. We take it, however, that what the 
Munsif meant was that, even according to Shia 
law, the plaintiff had to exercise her right with 
due diligence and without unnecessary delay. 
The nest observation of the Munsif was : 

“This being the law, the oral evidence produced by 
the plaintiff on the point must be deemed sufficient.” 

[6] He then summarised the evidence given 
by the plaintiff’s witnesses, Mohammad Ahsan 
and Qudrat Ali, and concluded as follows : 

“There are certainly some discrepancies and contra- 
dictions in the testimony of the plaintiff's witnesses but 
they are not so material as to demolish the entire case 
of demands. Since no formality of demands and the fact 
that two demands are necessary, are not needed under 
Shia law, it must be natural in the ordinary course of 
events, particularly when no notice was given to plain- 
tiff before the sale, that the plaintiS may have asserted 
a right to pre-empt. I, therefore, hold that the talabs 
were performed.” 

[7] Apart from the fact that the penultimate 
sentence in the passage just quoted is gramma, 
tically incorrect, it is obvious that the finding, 
as recorded by the Munsif, is not a proper find- 
ing. The reason given by him for holding that 
the talabs were performed is no reason at all 
and the use of the word ‘may’ goes to show that 
probably the Munsif was nob quite clear in his 
own mind as to the value to be attached to the 
evidence adduced by the plaintiff. 

[8] The learned Judge of the lower appellate 
Court has also unfortunately not recorded a 
finding which can be said to be a clear finding. 
He begins by criticising the view of the Munsif 
that the Shia law did not require any formality 
in the making of the demands and that it was 
not necessary under the Shia law to make two 
demands. He refers to certain passages in "Wil- 
son’s Anglo-Muhammadan law and K. P. Sak- 
sena’s Muslim law — to which his attention was 
apparently drawn by the plaintifl;’s counsel and 
concludes that those passages did not mean that 
“the demands should nob be made among the 
Shias for pre-emption.” He next observes that 
“the correct legal position is that the plaintiff 
should have established the making of both the 
demands in order to be able to pre-empt the 
vended property.” He then refers to the state- 
ments made by the plaintiff’s witnesses and 
observes that the evidence does not show that 
the second demand, viz., talab-i-ishhad, was 
made according to law, inasmuch as there was 
nothing in the evidence to show that, when the 
talab-i-ishhad was made, any reference was 
made to the talab-i-mowasibat. He concludes 

his discussion of the evidence in these words : 

"Thus all the three witnesses failed to prove that the 
demands as required by Mahonieclan law were at all 
made by the plaintiff.” 

[9] As shown above, both the Courts below 
failed to keep questions of fact and questions of 
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law apart. The learned Judge of the lower appel- 
late Court does not say clearly whether he 
believes the plaintiff’s witnesses and, if so, to 
what extent. His finding does not make it clear 
whether any talah was, as a matter of fact, 
made, and, if so, what were the exact words 
used and what was the procedure followed by the 
plaintiff. We do not, however, consider it neces- 
sary to send the case back to the Court below 
for a consideration of the evidence afresh and 
for the recording of clearer findings of fact. We 
are of opinion that this is a case in which this 
Court should go through the evidence for itself. 

[10] Learned counsel for the plaintiff-appellant 
has strenuously contended that the view of the 
law. on the question of demands, expressed by the 
Munsif was correct. His argument is that accord- 
ing to the Shia law only one demand — and that 
also without any formality at all — is sufficient. 
In support of his contention he has relied on 
para. 489 at p. 474 of Edn. 6 of Wilson’s Anglo- 
Mahomedan Law, edited by Mr. A. Yusuf AU 
and on Mr. K. P. Saksena’s Muslim Law (1937 
Edition) p. 565, para. 5. The paragraph in Wilson’s 
book is as follows : 

“The distinction between the immediate demand, 
taldb'i-mowa$ihat, and the formal demand before wit- 
nesses, talah-i-ishhad, is not recognised. All that is 
necessary is that the pre-emptor should use reasonable 
diligence in preferring his claim, either personally or^by 
an agent, after becoming acquainted with bis right.’* 

[ill The paragraph in Mr. Saksena’s book is 
as follows : , , . ^ 

“The distinction, between the immediate demand and 
the demand by invocation is not recognised ; all that is 
essential is that the pre-emptor should use reasonable 
diligence, without any unnecessary delay to make the 
assertion of bis right, after receiving the information. 

[12] The paragraph in Saksena s book apiDcars 
to be a mere reproduction of the paragraph in 
Wilson’s book with slight verbal alterations. It 
w'ill be noticed that in the paragraph itself it is 
not stated that only one demand is required by 
the Shia law. This statement is, however, con- 
tained in the placitum to the paragraph which 
is in these words : “Only one demand necessary.” 
In Mr. Salisena’s book this placitum is also re- 
produced. No authorities are quoted. On the 
other hand, we have the fact that there is no 
such statement either in Ameer All’s book or in 
Mulla’s book on Mahomedan Law. The differ- 
encGs between the Sunni law and the Shia law 
'of pre-emption are stated in both those books at 
length, but it is not stated in either of them that 
the Shia law requires only one demand or that 
all that is necessary under the Shia law is that 
the pre-emptor should use reasonable diligence 
in preferring bis claim after becoming acquainted 
with his right. In Wilson’s book, below para. 489, 
a reference is made to Baillie, Vol. 2, pp. 183, 164 
and 195. We have examined those portions of 


vol. 2 of Baillie’s Digest of Mahomedan Law 
and are unable to find any justification for the 
view that the Shia law requires only one demand. 
The reference is apparently to the last paragraph 
at p. 183, which is continued at p. 184, and to the 
paragraph after it at p. 184. It appears to us 
that all that Baillie states there is that the Shia 
law is not so rigid as the Hanafi law, in the 
matter of the requirement that the pre-emptor^ 
immediately on hearing of the sale, should jump 
up and shout out that he has a claim for pre- 
emption. Under the Hanafi law even a moment’s 
delay is fatal. The Shia law, on the other hand, 
lays down that, should the pre-emptor be delayed 
in making his demand f 

“from any necessary cause preventing his personal 
appearance, or the appointment of an agent to assert it 
on his behalf, his right is not extinguished.” 

The Shia law further lays down that a delay in 
the making of the demand, after receiving in- 
formation as to the sale, brought about by cer- 
tain other causes, mentioned in the book, is 
excusable. All this, it appears to us, refers to the 
making of the talah-i-mowasibat. The passages 
at p. 195 of Baillie’s book do not lay down the 
law differently. Those passages simply give fur- 
ther details of the circumstances in which delay 
will or will not be excused. It is nowhere stated 
in Baillie that the Shia law requires only one 
demand. Another authority referred to in Wil- 
son’s book is “Querry. H.” Evidently the refer- 
ence is to “Droit Musalman, Recuerdes Lois’ 
concernant les Musalmans Sehytes,” in two 
volumes, by a Querry. That book has not been 
made available to us, and we are therefore unable 
to deal with its contents. We see no reason, how- 
ever, to think that Querry has laid down any 
proposition which runs counter to what is con- 
tained in Baillie’s, Ameer Ali’s andMulla s hooks. 

[ 13 ] We have gone through the evidence for 
ourselves and we find that the learned Judge of 
the lower appellate Court is right in observing 
that there is nothing in the plaintiff s evidence ^ 
to show that, when the talab.i.ishhad was made, 
any reference was made to the talab-x-motvasibat. 

[14] It is well settled that such a reference is 
absolutely necessary. The resuU is that, even if 
the evidence adduced by the plaintiff is believed 
in toto, the talab-Ushliad was defective m an 
essential particular. For the reasons given above 

we dismiss the appeal with costs. 

y Appeal dismissed* ^ 

A. I. R. (3^) 19^'^ Allahabad 90 N. 48] 

Pathak J. 

Mt. Anwari Bibi and others — Appellants 

V. Bendesari \f 44 Decided on 

Ex. Second Appeal No. 616 of xj Benares. 

20-2-1946, from decision of District Juag , 

D/- 16-11-1943. 
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U. P. Tenancy Act (17 [XVII] of 1939). S. 158 — 
Section has no retrospective effect and does not 
deprive landlord of his right to recover arrears of 
rent due when Act came into force. 

Section 158 has no retrospective effect and applies 
only to cases in which a tenant is ejected after 1'1-1940 
the date on which the Act came into force. The plain 
and grammatical constrnetion of the section is that it 
does not deprive the landlord of his right to recover the 
arrears of rent due on the date when the Act came into 
^ force: 1941 A. W. R. Rev. 274; 1942 A. W. R. Rev. 74 
and 31 A. 1. R. 1944 Oadh 86. Itel. on. [Para 1] 

Mukhtar Ahmad — for Appellants. 

Z. H. Lari — for Respondent. 

Cases referred ; — 

1. (*41) 1941 A. W. R. Rev. 274, Radhika Prasad v. 
Jiwan. 

2. (’42) 1942 A. W. R. Rev. 74, Ganga Prasad v* 

3. (’44) 31 A- I. R. 1944 Oudh 86 : 19 Luck. 418 ; 213 
I. C. 220, Durga Baksh Singh v. Uma Kath Baksh 
Singh. 

Jad^ment* — This execution second appeal 
is conecrned with the interpretation of s. 153. 
U. P. Tenancy Act of 1939. The facts are very 
short and may be stated as follows: The decree- 
holders, the appellants, held a decree for arrears 
of rent against the respondent in execution of 
which the respondent was ejected from bis 
holding on 18-8-1939. It appears that in the 
meantime arrears of rent for a period subsequent 
to the one in respect of which the aforesaid 
decree was passed also fell due and on 3-10-1939 
the decree-holders filed another suit for recovery 
^of arrears of rent for this subsequent period and 
obtained a decree on 24-10-1939 in respect of such 
arrears. All these proceedings had taken 'place 
in accordance with the provisions of the Agra 
Tenancy Act of 1926. On 1-1-1940, the U.P. Tenancy 
Act of 1939 came into force. On 9 7. 1940, the 
decree-holders made an application for execution 
of the decree passed on 24-10-1939. The judgment- 
debtor took an objection that in accordance with 
the provisions of S. 158, U. P. Tenancy Act of 
1939, the arrears of rent in respect of which the 
decree under execution had been passed should 
be deemed to have been paid and, therefore, the 
execution application was not maintainable. 
This plea has been upheld by both the Courts 
below and the execution application has been 
dismissed. The decree-holders have come up in 
appeal to this Court and it has been urged on 
their behalf that S. 158, U. P. Tenancy Act of 
1939 has no retrospective effect and applies only 
to cases in which a tenant is ejected after 
^ 1-1-1940, the date on which that Act came into 
force. In my judgment, the contention of learn- 
ed counsel for the appellant must prevail. Sec- 
tion 158, U. P. Tenancy Act of 1939, which is a 
new provision, is in the following terms : 

“Subject to the provisions of Ss. 159 and 160, when 
a tenant is ejected from the whole or any portion of 
his holding in execution of a decree or order of eject- 


ment for arrears of rent, all arrears of rent, whether 
decreed or not, due in respect of such holding on the 
date of the delivery of possession shall be deemed to 
have been paid.” 

For the purposes of this case, Ss. 158 and 160 are 
not relevant and may be left out of account. 
The natural and grammatical meaning of the 
expression “is ejected" is that the tenant is 
ejected in accordance with the provisions of the 
U. P. Tenancy Act of 1939 and there is nothing 
in the context to suggest that this expression 
means “has been ejected" prior to the coming 
into force of that Act. As has been stated by 
me above, there was no corresponding provision 
in the A^a Tenancy Act of 1926, and on the 
date of ejectment, namely 18-8-1939 the arrears 
of rent which were due on that date could not 
be deemed to have been paid. On 1-1-1940 when 
the U. P. Tenancy Act of 1939 came into force, 
the arrears of rent in respect of which the 
decree had been passed were outstanding and 
one would have expected the Legislature to have 
used clearer language if its intention had been 
to extinguish the right of the landlord to the 
arrears of rent, which were outstanding on the 
date when this Act came into force. The language 
used by the statute does not compel a construc- 
tion which would have the result of depriving 
the landlord of his right to recover the arrears 
of rent due on the date when the Act came into 
force and I do not see any reason to depart 
from what appears to me to be the plain and 
grammatical construction of the section. 

[2] I am glad to find that the view that I 
am inclined to take has been taken by the 
Board of Revenue as well as by the Oudh Chief 
Court. See the cases in 1941 A. w. R. Rev. 274,^ 
1942 A. W. R. Rev. 74^ and A. I. R. 1944 Oudh 
8G.® 

[3] The result is that I allow this appeal, set 
aside the orders passed by the Courts below and 
direct the Court of first instance to proceed 
with the execution application in accordance 
w’ith law. The appellants will get their costs, 
hitherto incurred from the respondent in all the 
Courts. 

N*s. Appeal allowed. 


A. I. R. (34) 1947 Allahabad 91 [C. N. 49] 

SiNHA J. 

Latif and another — Applicants v. Emperor. 

Criminal Revn. No. 651 of 1946, Decided on 8-8-19-46 
from order of Sessions Judge, Saharanpur, D/- 3-3- 
1946. 


Possession) Ordinance 
(33 [XXXHI] of 1943), S. 3 — Possession — Maho- 
medan father and his son living jointly — Son cannot 
along with father be convicted under S. 3. 


In the case of a Mahomedan family “possession” of 
famjly property must remain with the father and not 
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-with the son. The father is, so long as he is alive, the 
exclusive owner of the property : 33 A.l.R. 1946 All. 4, 
Applied. [Para 5] 

Where, therefore, the father and the son are living 
jointly the son cannot, along with the father, be convicted 
under S. 3 of the Ordinance, as being in possession of 
articles of Military Stores. [Para 5] 

S. E. Verma — for Applicants. 

Deputy Government Advocate — for the Crown. 

Case referred : — 

1. (’45) 1945 A. L. J. 528 : 33 A. I. R. 1946 All. 4 
Hirdey Ram v. Emperor. 

Order. — Mohammad Siddiq and his son 
Latif have come to this Court in revision against 
an order of the learned Sessions Judge of Saha- 
ranpur affirming the judgment of a learned 
Magistrate of the first class, by which he sent- 
enced the former to rigorous imprisonment for 
nine months and the latter to a fine of Rs. 100 
and in default, to rigorous imprisonment for six 
months. 

[2] The charge against them was that a large 
quantity of melted fired bullets, empty cartridge 
cases, some live cartridges and some other goods 
were recovered from the possession of the 
accused. Mohammad Siddiq admitted the guilt 
and admitted the possession of the articles. He 
further stated that his son, Latif, lives sepa- 
rate from him. The learned Magistrate dis- 
believed this story of separation and passed the 
sentences mentioned above. This story did not 
commend itself also to the learned Sessions 
Judge. He affirmed the conviction. 

[ 3 ] The learned counsel contends that Latif, 
who is, as appears from the evidence, still in his 
teens, cannot even on the findings of the Courts 
below, be held guilty. Section 3 of the Military 
Stores (Unlawful Possession) Ordinance 33 
[xxxiii] of 1943 says : 

“Wboever is found or is proved to have been m pos- 
session of any article of military stores shall, if the 
Court sees reasonable grounds for believing such article 
to be or to have been tbc property of His Majesty or of 
a foreign Power allied with His Majesty, as the case 
may be, unless he proves that the article came into his 
possession lawfully, be punishable with imprisonment 
for a term which may extend to five years or with fine 
or with both.” 

[ 4 ] The word “possession” came up for con- 
sideration in a case under the Indian Arms Act 
where the accused were junior members of a 
joint Hindu family and I held in 1945 A. L. J. 
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** That possession must be deemed to be with the 
manager or Karta of the family and no other member 
of the family could be said to have been in posaessioa of 

the same.” , 

[ 5 ] In a Mitakshara family a male member 

acquires an interest by birth and if possession 
rests, in law with the karia or the manager and 
not with the junior members, it must, in the case 
of a Mohammadan family, remain, a fortiori 
with the father and nob with the son. The 


father is, so long as he is alive, the exclusive 
owner of the property. The conviction of Latif 
cannot, in this view of the law, stand and I set 
aside his conviction and sentence. 

[6] As regards Mohammed Siddiq, having 
regard to bis admission of the guilt, the ends of 
justice shall be sufficiently met if the sentence is 
reduced from nine months to six months' 
rigorous imprisonment. 

N.s. Order accordingly. 
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Wali Udlah AND Bind Basni Prasad JJ. 

Mt. Bam Kuer — Plaintiff — Appellant v. 
Iqbal Narain Singh and others — Defen^ 
dants — Respondents, 


First Appeal No. 123 of 1943, Decided oq 8th May 
1946, from order of Additional Civil Judge, Benares, 
D/"14th February 1943. 

U. P. Tenancy Act (17 [XVII] of 1939), S. 242 

Suit whether cognizable by civil or revenue 

Court — Substance of relief claimed should be 
looked to — Lease by A of certain land in village 
to B and C — T thekedar of village obtaining decree 
for arrears of rent against B, ejecting him in execu- 
tion and obtaining lease in his favour from A — Suit 
by B for declaration that proceedings beginning 
from rent suit up to grant of lease to T were 
fraudulent and for possession held came under 
Ss. 59 and 183 and was cognizable by revenue 
Court only — Civil P. C. (1908), S. 9. 


A granted a lease of certain land in a village to B 
and C. B a pardanashin lady entrusted the manage- 
ment of the property to S. T was the thekedar of 
the village from A and as such bad the right to collect 
rent from the tenants including B and O. While B 
was away T brought a suit for arrears of rent against 
B and C, obtained a decree and in execution of the 
same got B and C ejected. Subsequently T obtained 
a lease of the same land in his favour from A. B then 
brought a suit in the civil Court for declaration that 
the rent decree, the ejectment proceedings in execution 
of it and the grant of lease to T were fraudulent and 
that T had acquired no title under them. The question 
was whether the suit was cognizable by the civil or 
revenue Court : 


Held that (1) in determining the jurisdiction of the 
civil and revenue Court the pith and substance of 
the -relief and not its form should be looked into. 
The grounds on which the relief was based were imma- 
terial ; [Para 5] 

(2) the essence of the relief claimed by B was really 
a declaration of her tenancy right and restoration of 
possession to her as such. The obstacle in her way 
was the arrears of rent suit and the subsequent grant 
of patta to T and she wanted to overcome them oa^ 
the allegation of fraud. The allegations in the plaint 
clearly amounted to the contention that she was dis- 
possessed of the disputed land “otherwise than in accor- 
dance with the provisions of law”. The substance of 
the relief claimed therefore fell within the purview of 
Ss. 59 and 183 and as such the suit was cognizable 

by a Revenue Court only : {’35) 22 A. I. R. 
aaa M - TPam 51 




Civil P. C.— .(’44-Com) S. 9, N. 7; N. 61, 
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Barnandan Prasad — for Appellant. 

A. P. Pandey and Saiya Narain Prasad — for Res- 
pondents. 

Case referrred— 

1. (’35) 1935 A.W.R. 393: 22 A.I.R. 1935 All. 499 : 
167 I.C. 665, Ram Dibal Dubey y. Gajaraj Upadhaya. 

Bind Basni Prasad J. — This is an appeal 
from an order passed by the learned Additional 
Civil Judge of Benares returning a plaint for pre> 
-A sentation to the proper Court. His finding is that 
' the suit was not cognizable by the civil Court 
but by the revenue Court. The material facts 
are as follows : 

[2] On 4-2-1922, His Highness the Maharaja of 
Benares granted a lease of 33.71 acres of agricul- 
tural land to the plaintiff’s husband; Ganga But 
and Jangi Basondhi, defendant 3, on an annual 
rent of Rs. 350. The lessees entered into the posses- 
sion of the property and were regularly paying 
the rent to the Maharaja. On 6-11-1930, the plain- 
tiff's husband died and then she along with 
Jagni continued in possession of the land. Now 
the plaintiff alleges that being a purdanashin 
lady she entrusted the management of the pro- 
perty to Shankar Nath, defendant 4, who is 
related to her. In 1933, the plaintiff alleges that 
she went to the district of Bamoh in the Central 
Provinces to live with her parents and the defen- 
dants were fully aware of her address of that 
place. Now Iqbal Narain Singh defendant 1, in 
the present case, was the thekadar of this village 
from the Maharaja of Benares, and as such bad 
a right to collect rent from the tenants including 
the plaintiff and Jangi. She alleged that defen- 
dants 1, 3 and 4, conspired to deprive the plain- 
tiff of her rights in the disputed land and with 
that end in view the tbekedar, defendant l, 
brought Suit No. 287 of 1933 for the arrears of 
rent against the plaintiff and Jangi and obtained 
a decree for the same. It is said that this decree 
was fraudulently obtained inasmuch as the plain- 
tiff’s address was wrongly given therein and she 
was never informed of the proceedings of that 
suit. The plaintiff goes on to say that defendant 
1 put the decree for arrears of rent into execu- 
tion and got the plaintiff and the defendatnt 3 
ejected from the disputed land. Further to make 
a show of the bona fides of the decree defen. 
dant 1 got Jangi to file an application before the 
Maharaja of Benares in 1935 for the grant of 
a fresh lease in favour of himself and the plain- 
tiff. That application was, however, not granted 
'f and subsequently defendant 1 , who had been 
from the beginning working up in this direction 
achieved his purpose by obtaining a patta of the 
disputed land from the Maharaja of Benares on 
14-10-1936. It is alleged that all the proceedings 
beginning with the institution of the suit for the 
arrears of rent right upto the grant of the patta 
in favour of Iqbal Narain Singh, defendant 1, 
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were fraudulent and as such void and ineffectual. 
The plaintiff states that she came to know of all 
these proceedings in July, 1938, when she re- 
turned to Benares, She made an application to 
the revenue Court for the review of the eject- 
ment decree but it was dismissed. An. applica- 
tion in revision filed by her before the Commis- 
sioner was also dismissed. She then brought a 
suit in forma pauperis in which she claimed the 
following reliefs : 

“(a) With a deolaration that decree No. 287 of 1933 
passed by the revenue Court in the suit, Maharaja of 
Benares v. Afsf. J?am Euar, the ejectment proceedings 
in execution of it and the grant oi the lease to defen- 
dant 1, are fraudulent and that defendant 1, has acqui- 
red no title under them; defendant 1 may be ejected 
from the disputed land and possession may be given to 
the plaintiff. 

(b) Rs. 300 for the past mesne profits and Rs. 100 
per annum for future mesne profits be awarded. 

(c) Costs of the suit may be awarded against defen- 
dant 1 or against such of the defendants as may be 
found liable.” 

[3] By a careful judgment, the learned Addi- 
tional Civil Judge held that the suit was barred 
by S3. 59 and 183, read with S. 242, U. P. 
Tenancy Act, 1939. In the result be directed 
that the plaint be returned for proper presenta- 
tion. The plaintiff prefers this appeal against 
that order. Now s. 59, U. P. Tenancy Act, 
provides as follows : 

*‘59. (1) Any person claiming to be a tenant or a 
joint tenant may sue the landholder for a declaration 
that be is a tenant or for a declaration of bis share in 
such joint tenancy. 

(2) In any suit under this section any person claim- 
ing to hold through the landholder, whether as tenant 
or otherwise, shall be joined as a party.” 

[ 4 ] Section 183, U. P. Tenancy Act provides 
for- the remedies of a tenant ejected from, or 
prevented from, obtaining possession of his 
holding, otherwise than in accordance with the 
provisions of the law for the time being in force. 
Under this section, he can bring a suit for posses- 
sion of the holding and for comx)ensation for 
wrongful dispossession. Section 242, Tenancy Act 
provides that all suits and applications of the 
nature specified in the Fourth Schedule shall be 
heard and determined only by a Bevenue 
Court. 

[ 5 ] Now suits under S3. 69 and 183 appear at 
serials Nos. 3 and 19 respectively in Group B of 
the Fourth Schedule annexed to the' U. P. 
Tenancy Act. The whole question, therefore, is 
whether or not the present suit can be said to be 
one under the provisions of Ss. 59 and 183 . Strip- 
ped of all its verbiage, the suit is essentially one 
for a declaration of the plaintiff’s title as a 
co-tenant of the disputed plot with Jangi and 
for possession of the same. The allegations 
contained in the plaint clearly amount to the con- 
tention that she was dispossessed of the disputed 
land “otherwise than in accordance with the provi- 
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sions of the law.” The facts of this case are 
parallel with those of 1935 A. W. R. 393.^ That 
was also a case in which the plaintiff sued for a 
declaration that an ejectment order passed 
against him in favour of the defendant had been 
fraudulently obtained and was as such ineffec- 
tual. Despite the allegation of fraud, it was held 
that the suit was not cognizable by the Civil 
Court, but should have been brought in the 
revenue Court. It was remarked that an eject- 
ment brought about by fraudulent proceedings 
was tantamount to an ejectment otherwise than 
in accordance with the provisions of the Act. 
Learned counsel for the appellant questions the 
correctness of that ruling. He contends that 
when there is a relief for a declaration that the 
proceedings in the arrears of rent suit were 
tainted with fraud the suit is cognizable only by 
the Civil Court. The essence of the relief claimed 
by the plaintiff is really a declaration of her 
tenancy right and restoration of possession to 
her as such. The obstacle in her way is the pro- 
ceedings in the arrears of rent suit and the 
subsequent grant of patta to defendant 1, and 
she wants to overcome them on the allega- 
tion of fraud. In determining the jurisdiction of 
the civil and the revenue Court, we must see 
the pith and the substance of the relief and not 
to its form. The grounds upon which the relief 
is based are immaterial. The substance of 
the relief claimed in the present suit really 
falls within the purview of Ss. 59 and 183, 
U. P. Tenancy Act. As such the suit was cogni- 
zable by the revenue Court only. There is no 
legal bar to the revenue Court going into the 
allegations of fraud made by the plaintiff. , We 
agree with the conclusion arrived at by the lower 
Court. In the result the appeal fails and it is 
hereby dismissed with costs. 

G.N. Appeal dismissed. 


A. I. R. (34) 1947 Allahabad 94 fC. N, 51] 
Malik and Wali Ullah JJ. 

Prem Narain — Plaintiff — Appellant v, 
Hansraj Singh and others — Defendants — 
Pcspondents. 

First Appeal No. 55 of 1943, Decided on 6-3-1946, 
from order of Civil Judge, Mainpuri, D/- 8-10-1942. 

Hindu law— Limited owner— Surrender-Deed of 
Limited owner need not purport to transfer pro- 
perty to next reversioner — Giving up her rights in 
property is sufficient — Composite deed of surrender 
and family settlement by daughters of deceased 
owner — Daughter’s sons dividing property per 
stirpes according to settlement — Daughters held 
made complete effacement of their rights — Settle- 
ment held was valid. , x, ^ xu 

It is not necessary for a deed of surrender that tbe 

limited owner should purport to transfer tbe property 
to the next reversioner. All that is necessary for her to 
do is to give up her rights in the property and then 


as a matter of law the property would vest in the 
nearest reversioner. In case a widow surrenders her 
rights by purporting to transfer it to a reversioner the 
surrender would only be valid if the property was given 
to the whole body of next reversioners. [Para 6] 

One J who died leaving a widow S and daughters C, 

K and P had before his death made an oral will under 
which S was to be the owner of his property for her life 
time and after her death tbe property was to go to the 
three daughters in equal shares and the share given to 
each of them was to be inherited by her children. ^ 
Accordingly after d’s death the name of S was recorded 
in the papers. S died and C died soon after. Subse- 
quently disputes having arisen as to tbe succession, K 
and P by a deed surrendered tbeir life estates and tbe 
grandsons of J who were then in existence divided 
the property in three equal shares 'per stirpes. Tbe 
deed which K and P executed was a composite docu- 
ment purporting to be a deed of surrender and an 
arrangement as regards the title to the property. Not 
only at the end it was called a deed of relinquishment 
but also in tbe body of the document it was provided 
that K and P of their own free will and accord had 
relinquished their rights and interests in the property. 
They reserved absolutely no right under this document 
nor were they given any share in the property. P died 
after tbe compromise. In a suit by the third son of K 
who was born five years after this compromise for a 
declaration that the plaintiff and other daughters’ sons 
of J were the owners of his property after the death of 
K, the surrender was attacked as being not hona fide'. 

Held that K and P had made a complete efface- 
ment of their rights by the deed of surrender and after 
that they ceased to have any interest in the property 
and succession opened out to the reversionary body as 
then existing, that it was open to the reversionary body 
to divide the property by mutual agreement and that 
tbe family settlement was, therefore, a valid settlement 
as being in accordance with tbe direotions contained in t 
J’s will as also under tbe Hindu law, assuming that 
there was no will of J. [Para. 7j 

P. M. Verma — for Appellant. 

M. N. Rama — for Respondents. 

Malik J. — This is a plaintiff's appeal. One 
Jwala Prasad who was the last male owner of 
the properties now in suit died in the year 1916. 

At the time of his death he left a widow Mst. 
Shiva Kunwar and three daughters, Mst. Chan- 
dan Kunwar — she has at times been also des- 
cribed as Mst. Chandrika Kunwar — Mst. Champa 
Kunwar and Mst. Phulniati Kunwar. On the 
death of Jwala Prasad, the name of his widow 
Mst. Shiva Kunwar was entered in the papers. 
She died sometime in the year 1918 and Chandan 
Kunwar, the eldest daughter died soon after. 

A dispute arose between Champa Kunwar and 
Phulmati Kunwar and the sons of Chandan 
Kunwar as to the succession. The sons of Chan- 
dan Kunwar set up some claim to the property 
but it is not clear what exactly their claim vj 
was. Ultimately tbe matter was settled in this 
way that Champa Kunwar and Phulmati Kun- 
war surrendered their life estates and the 
grandsons of Jwala Prasad who were then in 
existence divided the property in three equal 
shares per stirpes. They have been in possession 
in accordance with the division of the property in 
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the year 1918. The plaintiff Prem Narain is the 
third son of Champa Kunwar who was born in 
the year 1923, five years after the compromise. 
He has filed this suit claiming a declaration in 
these terms : 

*‘Tbi3 plaintffi and other daughters’ sons of Jwala 
Prasad aforesaid are the owners of the property men- 
tioned below after the death of Mst. Champa Kunwar, 
defendant 8.” 

[2] Pbulmati died in the year 1925 and her 
son Jagat Narain predeceased her in 1923. The 
share that was allotted to Jagat Narain is now 
in the possession of his father Hansraj. Though 
the plaintiff has not claimed any relief with 
respect to the surrender and the compromise 
dated 28-11-1918, learned counsel appearing for 
him has assured us that that was what his 
client intended. The allegations of the plaintiff' 
are that Mst. Champa Kunwar and Phulmati 
Kunwar were not entitled to surrender their life 
estate in favour of the next reversioners and 
this has been explained to us by learned counsel 
to mean that the surrender was not a bona fide 
surrender but was a device to devide the pro- 
perty between the daughters and the grandsons. 
His second line of attack is that Champa Kun- 
war and Phulmati Kunwar have asserted in the 
compromise dated 2811-1918, that Jwala Prasad 
had left a will in accordance with which the 
property was to devolve after the death of Jwala 

rasad. Learned counsel has argued that the 
reference to the will vitiates the surrender. His 
third objection is that the surrender is invalid as 
the six daughter’s sons who were then in exis- 
tence were not given one-sixth share each as they 
were entitled to under the law but the property 
was divided per stirpes between the sons of the 
three daughters of Jwala Prasad. 

[3] The will mentioned in this compromise 
was not admitted on behalf of the plaintiff and 
his case was that Jwala Prasad had died intes- 
tate and had left no will. The lower Court has 
accepted the evidence of the defendants* witnes- 
ses, Hansraj and Totaram, that Jwala Prasad 
did make a will. We do not see any relevancy 
to the question of this will as regards the vali- 
dity of the surrender, but apart from that we 
are of the opinion that the lower Court was 
right in accepting the evidence of the witnesses 
for the defendants that Jwala Prasad before bis 
death had left an oral will. The lower Court 

^bas pointed out that if there was no will left 
by Jwala Prasad there was no reason why any 
mention should have been made of this will in 
the compromise dated 28-11-1918. The will attemp- 
ted to follow as far as possible ordinary rule 
about succession according to Hindu law. Ac- 
cording to the terms of this will Mt. Shiva Kun- 
war, the widow of Jwala Prasad, was to be the 


owner of the property in her lifetime and after 
her death the property was to go to the three 
daughters of Jwala Prasad in equal shares and 
the share given to each daughter was to go 
to her issue. At the time of the compromise 
dated 28-11-1918, Mt. Chandan Kunwar was no 
doubt dead but two of the daughters, Mt. 
Champa Kunwar and Mt. Phulmati Kunwar 
were alive and were both married and had 
children. Phulmati is now dead. Champa Kun- 
war is alive; she is a party to this suit. She has 
not filed any written statement nor she has 
come into the witness box to explain why a 
false statement was made in this document that 
there was an oral will of Jwala Prasad if Jwala 
Prasad had made no such will in his lifetime. 
Learned counsel has mentioned to us a regis- 
tered will executed by Shiva Kunwar on 8-1- 
1917. The document is not now on the record, 
nor has it been translated or included in our 
paper-book. The lower Court thought that there 
was some reference to the will of Jwala Prasad 
in this will made by the widow of Jwala Prasad. 
Learned counsel for the appellant has assured 
us that there is no mention of the will but what 
the widow purported to do was to carry out the 
last wishes of her husband. There is not much 
difference between the two and we agree with the 
Court below that that also lends some support 
to the evidence given on behalf of the defen- 
dants that Jwala Prasad after he had been 
attacked by paralysis sent for his daughters and 
his grandsons and his widow and told them how 
he wanted his property to devolve after his 
death so that they may not quarrel among them- 
selves about the devolution of the estate. 

[4] Hansraj, defendant, is no doubt an inter- 
ested witness in the sense that after the death of 
Jagat Narain he has now become entitled to 
Jagat Narain’s share in the property but he was 
cross-examined at great length about the oral 
will and the learned Judge accepted bis testi- 
mony and that of Totaram, the other witness 
for the defendant. Learned counsel for the 
plaintiff while cross-examining these witnesses 
insisted on their repeating the contents of the 
will of Jwala Prasad as far as possible in the 
words of Jwala Prasad. We do not see any 
material difference in the version given by these 
two witnesses. The plaintiff produced two wit- 
nesses, Gopi Nath and Ganga Singh, to prove 
that Jwala Prasad immediately after he got the 
attack of paralysis became unconscious. It is 
not an usual experience to find a man becoming 
unconscious immediately after an attack of 
paralysis unless the attack was very severe. 
Generally it takes two or three days before a 
man becomes unconscious. In any case their 
evidence was not accepted by the Court below 
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and in a matter where the learned Judge had 
the advantage of having the witnesses examined 
in chief and cross-examined before him we do 
not see any reason why we should differ from 
his conclusions specially as those conclusions are 
supported by the other circumstances which 
appear from the record. We, therefore, agree 
with the decision of the Court below that Jwala 
Prasad before his death made an oral will under 
which Shiva Kunwar was to be the owner of the 
property for her lifetime and after her death the 
property was to go to the three daughters of 
Jwala Prasad in equal shares and the share 
given to each of the daughters was to be inheri- 
ted by her children. 

[6] Coming back to the document dated 
28-11-1918, the document purports to be a deed 
of surrender or dastbardari and a tamliknama 
or an arrangement as regards the title to the 
property. It is a composite document. Learned 
counsel had to agree that if the parties had 
executed two separate documents, one under 
which Mt. Champa Kunwar and Mt. Phulmati 
Kunwar had merely surrendered their rights, 
i. e., they had effaced themselves and the other 
by way of a family settlement by which the 
grandsons had decided to hold the property in 
certain shares, he could not have challenged the 
deed of surrender. As we read this document it 
is clearly divisible into two distinct parts. Not 
only at the end it is called a deed of relinquish- 
ment and tamliknama but also in the body of 
the document it is provided as follows: 

“Consequently,* we, Mt. Cbampa Kunwar and Pbul- 
mati Kunwar, have, of our free will and accord, without 
coercion and compulsion of any one else and while in 
full possession of our five senses, relinquished our rights 
and interests in the property aforesaid.” 

[G] Mt. Champa Kunwar and Mt. Phulmati 
Kunwar reserved absolutely no right under this 
document nor were they given any share in the 
property. The suggestion made by learned 
counsel that this was a device to divide the pro- 
perty does not appeal to us. What be has argued 
is that the idea was that Cbampa Kunwar and 
Phulmati Kunwar would enjoy the property 
during the minority of their sons in the name 
of their sons. We do not think that there is any 
basis for this suggestion. Champa Kunwar and 
Phulmati Kunwar if they were only anxious to 
manage the property they had the right to do so 
both under the will of Jwala Prasad as well as 
under the Hindu law and it was not necessary 
for them to enter into any such device. Moreover 
both of them bad their husbands alive and it 
would have been their husbands who would 
have managed the property on behalf of their 
minor sons. It is clear from the document that 
Champa Kunwar and Phulmati Kunwar wanted 
to completely efface themselves to avoid any 


dispute in future. It is not a case where there 
was any division of property between a limited 
owner or her nominee, a third party, and the 
reversioners. It is a case where two limited 


owners effected a complete effacement of their 
rights and after the deed of surrender of 28-11-1918, 
the property as a matter of law vested in the 
grandsons of Jwala Prasad who were then six 
in number. It is not necessary for a deed of 
surrender that the limited owner should purport 
to transfer the property to the next reversioner. 
All that is necessary for her to do is to give up 
her rights in the property and then as a matter 
of law the property would vest in the nearest 
reversioner. In case a widow surrenders her 
rights by purporting to transfer it to a reversioner 
the surrender would only be valid if the pro- 
perty was given to the whole body of next 
reversioners. Here as we read the document, in 
the first part of the deed which we have already 
quoted, Cbampa Kunwar and Phulmati effected 
an effacement of their rights. In the second part 
of the document the grandsons of Jwala Prasad 
decided by a family settlement in what shares 


they would hold the property. This arrangement! 
is in accordance with the directions of Jwala 


Prasad and is therefore perfectly valid. 

[7] Even apart from that, we do not see what 
ground for objection the present plaintiff can 
have. In the year 1918, after the surrender by 
Champa Kunwar and Phulmati Kunwar, th^ 
property, assuming that there was no will of 
Jwala Prasad, would have vested in the sons and 
grandsons, who were then in existence, in equal 
shares and the two sons of Champa Kunwar 
would have got one-sixth each, that is the 
branch of Champa Kunwar would have got only 
one- third. The plaintiff was not born till five 
years after the surrender. Even if there was no 
family settlement, the plaintiff would be entitled 
to get a share in the one-third that came to the 
two sons of Cbampa Kunwar who were in 
existence at the time of the surrender. The 
plaintiffs would have bad no right to get a share 
out of the property that had vested in the sons 
of Chandan Kunwar and Phulmati Kunwar 
after they had partitioned . the property and 
taken away their shares, that is, under the 
Hindu law after the surrender by the two life 
estate holders the sons of Chandan Kunwar ' 
would have got a half share and the son of 
Phulmati Kunwar would have got a one-sixth'(, 
and the sons of Champa Kunwar would have 
got the remaining one-third, and after they had 
partitioned the property, if a son was born to 
Champa Kunwar, be would have had to share 
in the one-third that came to his branch. 
Learned counsel admitted that his client would 
not be entitled to anything more than a share 
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in the one-third that would have come to the 
branch of Champa Kunwar, but he alleged that 
if the surrender was invalid the partition 
between the grandsons of Jwala Prasad would 
not bind the ultimate reversioner whoever he 
may be and the plaintiff bad a right to file a 
suit in a representative capacity for the benefit 
of the actual reversioner in whom the property 
might ultimately vest. We have already held 
that we see no reason to hold that the surrender 
was invalid. The Court below has held that 
Cbampa Kunwar and Pbulmati Kunwar had 
made a complete surrender of their rights on 
28-11-1918, and after that they ceased to have 
any interest in the property and succession 
opened out to the reversionary body as then 
existing, that it was open to the reversionary 
body to divide the property by mutual agree- 
ment and that the family settlement was, 
therefore, a valid settlement. We fully agree 
with this finding. The appeal has no force and 
we dismiss it with costs. 

V. R. Appeal dismissed. 


A.I.R. (34) 1947 Allahabad [C,N. 52] 

Sinha J. 

Mirro — Accused -Applicant — v. Emperor, 

Criminftl Appeal No. 562 of 1945, De’d on 13-8-1946, 
from order of Asst. Sessions Judge, Agra, D/-18-7-1945. 

• Penal Code (1860), S. 377 — Offence under section 
alleged to be complete — Medical evidence should 
be definite against accused — Existence of semen 
marks on accused's dhoti is not decisive factor. 

If it is not the case of the prosecution that the offence 
under S. 377 remained uncompleted, the medical evi- 
dence should be definite against the accused. Where 
the Civil Surgeon does not find any marks of injury on 
the anus of the boy but he qualifies bis statement by a 
further observation that tbo boy was quite grown up 
and, in such cases, there may be no marks of injury, 
the rider added by the Civil Surgeon is somewhat incon- 
sistent and the medical evidence must be regarded as 
definitely in favour of the accused. The existence of 
semen marks on dhoti of tbe accused is by no means a 
decisive factor. [Para 6] 

P. C. Chaiurredi — for Applicant. 

Deputy Government Advocate — for tbe Crown. 

Judgment. — Mirro was placed on bis trial be- 
fore the learned Assistant Sessions Judge of 
Agra for an offence under S. 377, Penal Code, in 
that he committed unnatural offence upon a boy 
named Ram Dayal and has been sentenced to 
rigorous imprisonment for seven years. 

[23 According to the story for the prosecution 
Ram Dayal had gone to the shop of a man 
named Sakko, alias Sakoor, a blacksmith, to 
take the implements which he had given him for 
repairs. The accused caught hold of tbe hand of 
the boy and wanted to take him away forcibly. 
Sakoor intervened and was slapped by the accus- 
ed who took away the boy forcibly to an 


enclosure. This enclosure belongs to the brother- 
in-law of tbe accused, a man named Ajmeri. 
There he committed the offence. Sakoor ran to 
inform the members of the family of the boy and 
met them half way somewhere near Baker Park, 
All this took place between 4-30 and 5 P. M. 
Sakoor informed Girandra Singb, With him was 
another man, Sia Ram. He told them that Mirro 
had taken away the boy forcibly for unnatural 
offence. On the way he met Ram Chand, Ghasi 
and a few others. All went to the place of the 
occurrence and caught tbe accused red-handed. 

[3] The accused pleaded, in defence, that there 
was bad blood between him and the ChamarSt 
Ram Dayal is a chamar by caste ; and this prosecu- 
tion is the result of that enmity. The learned Assis- 
tant Sessions Judge found that the prosecution had 
successfully established the case and, in disagree- 
ment with the unanimous opinion of the assessors, 
passed tbe sentence mentioned above. Tbe 
accused has come to this Court in appeal. 

[4] Ram Dayal went into the witness box and 
stated how he was taken by the accused, in spite 
of the intercession of Sakoor whom he slapped , how 
be was felled on tbe ground and injured his knees 
and how tbe offence was committed. He has been 
supported by a number of witnesses. But, on a 
careful examination of the entire evidence, I am 
not quite free from doubt in my mind that the pro- 
secution is not the result of tbe strained relations 
between the accused and the party of Ram Dayal. 

[5] Tbe accused, it is admitted, is a notorious 
bully. He is the brother-in-law of a still more 
notorious bully, Ajmeri. That he is a terror and 
is hated by the people of the place seems to be 
quite natural. It is not surprising if he has in- 
curred tbe displeasure also of tbe police. It seems 
clear too, that he is not only a desperate character 
but is a man of depraved morality. But beyond 
this tbe evidence does not establish anything 
against him. 

[6] The medical evidence is definitely in his fav- 
our. The boy was medically examined. It is not tbe 
case of the prosecution that the offence remained 
uncompleted. If so, the medical evidence could 
and should have been definite against him, but 
it is not so. The Civil Surgeon did not find any 
marks of injury on tbe anus of the boy but be 
qualified his statement by a further observation 
that be was quite grown up and, in such cases, 
there may be no marks of injury. It appears 
to me that tbe rider added by tbe Civil Surgeon 
is somewhat inconsistent. Be that as it may, 
the medical evidence does not go against the 
accused. It is true that there w'ere marks of 
semen on the dhoti of the accused, but this is by I 
no means a decisive factor, Tbe medical evidence,^ 
therefore, does leave a gap in the story for the 
prosecution and it remains to be considered 
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whether that gap has been filled or repaired by 
the other evidence which has been led by it. 

[73 Even assuming, as I have already said, 
that he is a terror and a daring bully the evi« 
dence seems to draw an exaggerated, if not an 
entirely false, picture of the accused. The scene 
is laid in one of the busy quarters of the town of 
Agra. The shop, where the accused is alleged to 
have caught hold of the boy is surrounded by 
several other shops. The time was 4.30 or 5 P. M. 
which, according to the learned Judge himself, 
was the hour of the day “when people go out to 
market.” That the accused should have caught 
hold of the boy at such a time and such a place 
seems difficult to believe. That he should have 
dragged the boy to some distance appears to be 
almost incredible. Then, again, according to the 
boy himself, the offence did not take more than 
five minutes and yet, according to Ram Dayal 
himself, people continued to ask the accused “for 
about fifteen or twenty minutes,” to leave him 
and yet be was adamant. Not only that he 
received lathi blows. If the offence did not take 
more than five minutes, the two statements seem 
to be irreconcilable. Not only are the two 
portions of the statement of Ramdayal irreconci- 
lable, but the evidence of Sakoor, p. w. 2, 
disproves the presence of the four or five men 
mentioned by the boy as having been present at 
the time of the offence. The accused had taken 
away the boy and it was then that Sakoor went 
out to inform his relations and the members of 
of his party. He must have taken some time 
to find them out and then to inform them and 
for them to have reached the spot. This is the 
class of evidence which has been led in the case 
and this evidence hardly carries conviction to 
one’s mind. 

[8] A careful examination of the entire evi- 
dence does leave an impression on one’s mind 
that the accused is an undesirable person who has 
made many enemies and the case is the outcome 
of that enmity. The learned Assistant Sessions 
Judge has at one place of his judgment, remark- 
ed that the station officer, Imdad Husain, was 
a Musalman and it was impossible that he should 
have brought a false case against an innocent 
Musalman. The learned Assistant Sessions Judge 
is dead and nothing is further from my mind 
than to say anything in disparagement of his 
memory but I feel constrained to say that there 
was no warrant for introducing this communal 
tinge in the case. There was no question of any 
communal feeling. Sakoor, the principal pro- 
secution witness, is a Musalman. All the asses- 
sors, who found the accused not guilty, are 
Hindus. They are Mahendra Singh, Narain ^ 
Singh and Chhattarpal. 
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[9] On a careful consideration of the entire 
case, I share the view of the assessors rather than 
of the learned Assistant Sessions Judge. I, there- 
fore, allow the appeal and set aside the convic- 
tion and sentence. The accused shall be releas- 
ed forthwith unless he is wanted in connection 
with some other case. 

V.R.B. Appeal allowed, 

A. I. R. (35) 1957 AUahabad 98 [G. N. 53] 

Mootham J, 

Suraj Bali Singh and others — Respondents 

— Applicants v. Jadu Nandan Singh and 

others — Appellants — Opposite Party, 

Civil Rev. No. 374 of 1945, De’d on 4-9.1946, against 
decree of Dist. Judge, Gbazipur, D/ 12-9-1944. 

Civil P. C. (1908), S. 115— Application for with- 
drawal of suit — No objection by defendant 
provided he is allowed full costs — Order allowing 
withdrawal cannot be interfered with on ground 
that no reasons for withdrawal were given — Civil 
P. C., O. 23, R. 1. 

Ordinarily the High Court is not disposed to exercise 
its discretionary powers under S. 115 for the purpose 
of setting aside an order of a lower Court which was 
made with the consent, express or . tacit, of the person 
who seeks to have that order vacated. Consequently, 
where the defendant allows the Court to grant an 
application for withdrawal of suit without any opposi- 
tion provided be gets the full costs, it is unnecessary for 
the Court to go into the question whether a formal 
defect or other sufficient cause existed to justify the 
withdrawal of the suit and therefore it cannot be said 
that the Court acted with material irregularity in not 
stating the reasons for withdrawal so as to justify 
interference in revision: 25 A.I.B. 1938 All. 450, Eel. on.; 
15 A.I.R. 1928 All. 98, Disting. [Para. 5] 

C. P. C (’44-Com.) O. 23. R. 1, N. 41, pt. 9. 

S. N. Singh — for Applicants. 

Cases referred : — 

1, (’28) 50 All. 199: 15 A. I. R. 1928 All. 98; 106 
I. C. 431, Kamta Singh v. Bbagwan Das. 

2. (’38) 25 A. I. R. 1938 All. 450: 177 I. 0. 73, Bagho 
Sewak Rai v. Bhola Singh. 

Order. — Jadu Nandan Singh and three 
others filed an application against the present 
applicants in the Court of the Revenue Officer 
of Gbazipur under S. 12, Agriculturists’ Relief 
Act, 1935 . The application was dismissed, and an 
appeal against the order dismissing the appli- 
cation was filed in the Court of the District 
Judge of Gbazipur. In the course of the hearing 
of the appeal the appellants filed an application 
under O. 23, R. i, Civil P. C., asking for per- 
mission to withdraw from the suit on the ground 
that the latter must fail, by reason of a formal 
defect. This application was allowed, and it is 
against the order of the learned District Judge, 
dated 12.9-1944, allowing the suit to be withdrawn, 
that this application in revision under S. 115, 
Civil P. C., has been filed. The ground on which 
it is urged that it is proper for this Court to 
interfere is that the learned District Judge acted 
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• in (he exercise of his jurisdiction with material 
irregularity inasmuch as he, in disposing of the 
application, failed to state the reasons which in 
his opinion justified the appellants’ withdrawal 
from the suit. 

[2] The order of the lower Appellate Court 
was very brief, and is in the following terms: 

^‘PlaintiS appellant is allowed to withdraw from the 
suit with permission to bring a fresh suit because the 
suit is likely to fail for a formal 'defect. Defendants 
respondents who do not oppose this application shall 
get their full costs of both the Courts.*’ 

[3] I was referred by the present applicants 
to several decisions of this Court the most recent 
of which appears to be 50 All. 199^ — in which it 
was said that the failure of a Court to state the 
reasons for which it permitted a plaintiff to with- 
draw from a suit constituted a material irregu- 
larity. But it will be found, I think, on closer 
examination, that the basis of the decision in 
these cases was the failure of the lower Court to 
exercise the discretion vested in it under o. 23, 
B. 1, in a judicial manner, of which the absence 
of a statement of the grounds upon which the 
Court was satisfied that permission to withdraw 
from the suit (sic should be granted) was evi- 
dence. 

[4] Now can it be said that in the present 
case the learned District Judge failed to exercise 
bis discretion in a judicial manner? I think not. 

Y" The present applicants were represented in Court 
when the application under o. 23, R. l came before 
the learned Judge; and they did not oppose that 
application. In effect they tacitly consented to 
the application so long as they obtained their 
costs in both Courts. 

[ 5 ] The effect of an order in very similar 
terms to that made by the lower Appellate Court 
in the present case was considered by Allsop J. 
in A. I. R. 1938 All. 450.^ In that case the learned 
Judge -expressed the view that it was unnecessary 

. for a Court to go into the question whether a 
normal defect or other sufficient cause existed to 
Ijustify the withdrawal of the suit when the parties 
Iwere essentially in agreement. That, in my view, 
Iwas the position in the present case, and I do not 
think, therefore, that the learned District Judge 
jin making the order which he did make acted 
jwibh material irregularity. In any event I should 
jnot, on general grounds, ordinarily be disposed 
to exercise my discretionary pow'ors under s. 115 , 

> Civil P. C., for the purpose of setting aside an 
order of a lower Court which was made with the 
consent, express or tacit, of the person who now 
Iseeks to have that order vacated. This applica. 
jtion must be rejected. 

K.s. Mevision dismissed. 
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Vbrma and Bind Basni Prasad JJ. 

Emperor v. Jagmohan Thukral and ano- 
ther — Accused — Opposite party. 

Criminal Ref. No. 189 of 1946, De’d on 16-8-1946, 
made by Asst. Sessions Judge, Saliaranpur, D/- 17-1- 
1946. 

(a) Criminal P. C. (1898), S. 307 (2)— Submission 
to High Court only part of case is irregular — 
Where part of case is submitted High Court can 
consider whole case and pass suitable order. 

The procedure of submitting to tbe High Court only 
a part of tbe case under S. 307, is irregular. Under 
that Section tbe whole case should be submitted to the 
High Court and no judgment of conviction on any bead 
of the charges should be recorded by the Sessions Judge. 
Where only a part of the case is submitted, the High 
Court can consider tbe whole of the case, substitute its 
own judgment and sentence for that awarded by the 
Sessions Judge and dispose of the reference in respect of 
the other heads of the charges on merits: 17 A. I. B. 
1930 All. 489, Foil. [Para 4] 

(b) Criminal trial — Evidence — Accused can be 
convicted on circumstantial evidence only when 
evidence is incompatible with his innocence. 

It is a welhestablished principle of law that an accu- 
sed can be convicted on circumstantial evidence only 
when such evidence is quite incompatible with his 
innocence and there can be a reasonable certainty of 
his guilt, (Para 7] 

(c) Criminal P. C. (1898), S. 307 (3) -Unanimous 
verdict of jury — One out of two reasonable views 
taken by jury — High Court will not interfere. 

When in a case two reasonable views are possible and 
the jury takes one such view, tbe High Court will not, 
while considering tbe case submitted to it under S. 307, 
interfere with it, especially when it is a unanimous 
verdict. [Para 10] 

(d) Criminal P. C. (1898), S. 303 (1) — Judge 

cannot ask jury to give reasons for their verdict in 
writing. 

Under S. 303, tbe Sessions Judge can ask the jury only 
such questions as are necessary to ascertain what their 
verdict is. This does not mean that they can be asked 
to give their reasons. And, hence, the Sessions Judge 
cannot ask the jury to give reasons for their verdict in 

writing. [Para 10] 

(e) Criminal P. C. (1898), S. 307 (3) — Verdict of 
jury not perverse — High Court will not interfere. 

In cases tried by jury where there has been a verdict 
of not guilty the High Court will not reverse tbe verdict 
of the jury unless it is perverse or manifestly wrong. 
Tbe verdict of a jury, especially when it is unanimous, 
will not be lightly displaced: 25 A. 1. R. 1938 All. 227, 
Foll.\ 15 A. I. R. 1928 All. 207 (F.B ), Expl. [Para 11] 
(i) Arms Act (lc78), S. 19 (i) — Possession of 
gun by person having no licence is punishable. 

If a person having no licence possesses a gun even for 
a short time, he commits an offence under S. 19 (f): 
12 A. I. R. 1925 All. 396, Disting. [Para 12] 

(g)U.P. First Offenders’ Probation Act (6 [VI] of 
1938), Ss. 3 and 4 — First offender convicted under 
S. 19 (f). Arms Act — S. 4 and not S. 3 applies. 

To the case of a first oSender, aged 15 years, convic- 
ted of an offence under S. 19 (f). Arms Act, for posses- 
sing a gun without licence, S. 4 and not S. 3, U. P. 
First Offenders’ Probation Act, applies. [Para 13] 

[However the High Court, under the circumstances of 
this case, refused to apply it.] 

Deputy Government Advocate — for tbe Crown. 

G.S. Pathak, V . D. Bhargava, E. K. Dave. Q. C. 
Mathur and Gyatiendra Kumar — for Opposite 
party. 
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Cases referred : — 

1. (’30) 52 All. 881: 17 A. I. R. 1930 All. 489: 128 I. C. 
2, Emperor v. Nawal Behati. 

2. (*81) 3 All. 776, Empress of India v. Ida Beg. 

3. (’05) 2 A. L. J. 475, Emperor v. Ohirkaa. 

4 . (’24) 46 All. 265: 11 A. I. R. 1924 All. 411 : 81 I. C. 
629, Emperor v. Panna Lai. 

5. (’28) 50 All. 625 : 16 A. I. R. 1928 All. 207 : 108 
I. C. 225 (F.B.), Emperor 7. Shera. 

6. (’31) 1931 A. L. J. 695 : 133 I. C. 475, Emperor v. 
Madan Gopal, 

7 . (*38) I. L. R. 1938 All. 483 : 25 A. I. R. 1938 All. 
227 : 175 I. C. 130, Emperor v. Bans!. 

8. (’25) 23 A. L. J. 356 : 12 A. I. R. 1925 All. 396 : 47 
All, 606 : 87 I. C. 523, Bubu Ram v. Emperor. 

9. (’33) 20 A. I. R. 1933 Cal. 665 : 145 I. C. 236 (S.B.), 
Emperor v. Blsnoo Chandra. 

10. (’32) 11 Pat. 395 : 19 A. 1. R. 1932 Pat. 156 : 137 
I. C. 190, Emperor v. Hazari Lai. 

11. (’35) 14 Pat. 717 : 22 A. I. R. 1935 Pat. 367 : 155 
I. C. 866, Ram Janam v. Emperor. 

Bind Basni Prasad J. — This is a reference 
by the learned Assistant Sessions Judge of 
Saharanpur under S. 307, Criminal P. C. The 
complainant in this case was a European British 
subject. The two accused are British Indian 
subjects and they claimed the trial by jury 
under the provisions of chap. 33 of the Code. 
The committing Magistrate held that they were 
entitled to this. The learned Assistant Sessions 
Judge accordingly tried the two accused with 
five jurors. 

[2] It is an undisputed fact that at about 
2-30 A.M. on the night between 8th and 9th August 
1945, Fusilier Spence and Captain (now Major) 
Wright, who were out for military exercise near 
the Mohand pass on Dehradun Saharanpur road, 
received some gun-shot wounds. Fusilier Spence 
died the following morning at about 10 A. M. 
According to the post-mortem examination con- 
ducted by Captain Labiry the cause of death of 
Fusilier Spence was concussion of the cord and 
medulla oblongata due to gun-shot wound. The 
pellet was extracted at the post-mortem exami- 
nation from the tissue behind the larynx in 
front of the fourth cervical vertebrae. It was 
handed over by Captain Labiry to the police and 
was produced before the learned Assistant Ses- 
sions Judge. According to Mr. Harris, Deputy 
Superintendent of Police, P. w. 10, the pellet 
was one which is usually put in L. G. cartridges 
ordinarily used in a 12-bore gun. Captain 
Wright received three injuries. The first one 
was on the neck. The second one was an entry 
on the ulnar side of the left wrist and an exit 
on the radial side of the wrist. The third wound 
was on the buttock. Captain Wright was dis- 
charged from the hospital after 15 days. He 
was examined before the learned Assistant Ses- 
sions Judge on iith December 1945 and he stated 
that even then he was undergoing massage, 
radiant heat and faradism in an endeavour to 
bring back the sense of his jaw and wrist nerves. 


A. I. R. 

[3] There are to accused in this case, Jag- 
mohan Thukral, aged 26 years and Bavi 
Thukral, aged 15 years. The former is one of 
the proprietors of the Green Hotel at Debra 
Dun and the latter is a student. They are first 
cousins. The charge against Bavi was that it 
was he who caused the injuries to Fusilier 
Spence and Captain Wright while coming by 
car from Saharanpur to Debra Dun on the > 
night of the occurrence. He held no licence for 

a gun. On these allegations he was charged with 
offences under Ss. S04A and 337, Penal Code, 
and S. 19 (f), Arms Act. Jagmohan accused was 
also in the car along with Bavi and it is alleged 
that it was with his gun that Bavi committed 
the offence. He was, therefore, charged for abet- 
ment of the offences under Ss. 804A and 837, 
Penal Code, and for the substantive offence 
under S. 21, Arms Act. He holds a licence for 
the gun. The unanimous verdict of the jury was 
that Bavi was not guilty of the offences under 
S3. 304A and 337, Penal Code but was guilty 
of the offence under s. 19 (f), Arms Act. As 
against Jagmohan the jury returned a unani- 
mous verdict of not guilty in respect of all the 
three offences with which he was charged. Th© 
learned Assistant Sessions Judge agreed with 
the verdict of the jury under S. 19 (f), Arms 
Act as against Bavi and sentenced him to 
a fine of Rs. 200 or in default to undergo a 
simple imprisonment for three months. He dia- ^ 
agreed, however, with the rest of the verdict 
and has referred the case to this Court recom- 
mending that Bavi be convicted of the remain- 
ing two offences and Jagmohan of all the three 
offences for the commission of which they were 
charged. 

[ 4 ] I may say at the outset that the procedure 

adopted by the learned Assistant Sessions Judge 
in submitting to this Court only a part of the 
case is irregular. Sub-section (2) of S. 307, ’Crimi- 
nal C. P , provides as follows : * 

“‘Whenever the Judge submits a case under thia 
section, he shall not record judgment of acquittal or of 
conviction on any of the charges on which such accused 
has been tried, but be may either remand such accused 
to custody or admit him to bail.’’ 

It is clear from the above provision that the 
whole case should have been submitted to this 
Court and no judgment of conviction on any 
head of the charges should have been recorded 
by the learned Assistant Sessions Judge. A simi- 
lar point came up before this Court in 52 All. < 
881.^ In that case also the learned Sessions Judge 
had convicted the accused on some of the char- 
ges and disagreeing with the verdict of the jury 
in respect of the other charges had referred that 
part of the case only to this Court. This Court, 
while expressing its disapproval of the procedure 
adopted by the learned Sessions Judge, consi- 
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dered the whole of the case, substituted its own 
judgment and sentence for that awarded by the 
learned Sessions Judge and disposed of the re- 
ference in respect of the other heads of the 
charges on merits. I think it would be proper to 
adopt the same procedure in the present case. 1 
shall consider the whole of the case and not 
only so far as it relates to the charges under 
Iss. 304A and 337, Penal Code and S. 21, Arms 
Act. 

[4a] Now from the mere fact that Havi has 
been charged under s. 304 A it is obvious that 
it is not the prosecution case that be or Jagmo- 
ban intended to wound Fusilier Spence and 
Captain Wright or did the alleged act with the 
knowledge that it was likely to result in injury 
to these two persons. The charge against Ravi 
is that he committed a rash and negligent act 
by firing two shots at night into the forest 
without taking good care, with consequent inju- 
ries to Fusilier Spence and Captain Wright. The 
accused deny that the injuries to Fusilier Spence 
and Captain Wright were caused from their 
gun shots and suggest that some other party 
was responsible for the same. They further con- 
tend that even if it be held that the injuries 
were caused from their gun shots, they com- 
mitted no rash or negligent act and that they 
are protected by s. 79, Penal Code, which provi- 
des inter alia that nothing is an offence which 
is done by any person who by reason of a mis- 
take of fact in good faith believes himself to be 
justified by law in doing it. 

[ 5 ] Before examining the prosecution evidence, 
the statements of the accused recorded under 
S. 164, Criminal P. C., and the circumstances 
in which they were made may be mentioned. 
It will be remembered that the occurrence took 
place on the night between the 8th and 9th 
August 1945. It so happened that the two accused 
along withp. w. 9, Jamal Uddin, left Debra Dun 
for Saharanpur on the afternoon of 8th August 
for some business by a car which belonged to 
Jamal Uddin. On their way back they visited 
Eoorkee. They started from there at about 
8.30 p.M. The distance between Roorkee and 
Dehra Dun is 40 miles. They were delayed on 
the way on account of a puncture. There was 
a forest on the way and the party had in mind 
when they started from Dehra Dun to do some 
shooting if an animal was found. Jagmohan 
had, therefore, taken his gun with him. When 
the party on its way back reached near the 
Mohand pass, Ravi fired two shots from the car 
at what he considered to be an animal but 
thinking that his shots had missed, the party 
did not atop and proceeded by the car. They 
reached Debra Dun at about 4 a.m. The party 
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took no action on 9th August in the way of any 
information to the police probably because they 
thought that nothing untoward had happened 
as a result of the firing. At about H-SO p.m. 
on 9th August one Darrick who is the manager 
of the Green Hotel informed Jagmohan that 
a Circle Inspector of Police who had come to 
the hotel to dine was mentioning that an 
incident had taken place on the previous night 
near the Mohand pass as a result of which 
a British Officer and a British soldier had 
received gun-shot wounds. On hearing this it 
occurred to Jagmohan that it might have been 
caused by the gun shots fired by Ravi. So on 
the following morning he consulted P. w. 4, 
Khurshed Lai, Vakil and also a relation of 
his; the latter advised Jagmohan to go to the 
Superintendent of Police and state to him 
frankly and straightforwardly what had hap. 
pened. Jagmohan followed this advice. He 
along with Ravi and Jamal Uddin were then 
examined under s. 164 by p. w. 5, Mr. Bokhari, 
a Magistrate First Class. Exhibits p.9, p-io and 
P-17 are their statements under s. 164. 

[6] The prosecution examined twelve witnes- 
ses before the learned Assistant Sessions Judge 
and tendered the medical evidence of Major 
Griffiths, Captain Gibson and Captain Lahiry. 
The evidence of Captain Christie recorded before 
the committing Magistrate was also admitted 
in evidence under Section 33 of the Evidence Act 
as at the time of the evidence in the Court of 
Session he had left for England. Thus there 
was in all the evidence of sixteen witnesses for 
the prosecution. The first remarkable feature of 
the case is that the only witness who can give 
definite, direct evidence about the charges framed 
against the accused is p. w. 9, Jamal Uddin. 
This witness does not at all support the case 
against the accused. He does not say that 
Fusilier Spence and Captain Wright were injured 
by Ravi. He says that Ravi fired at what he 
considered to be an animal and that he did not 
see or hear any man after the shots had been 
fired. Farther he locates the place at which Ravi 
fired the shots differently from that fixed by 
Captain Wright and other prosecution witnesses. 
According to Jamal Uddin these shots were 
fired at a distance of about 3* furlongs or 733 
yards from the temple near the Mohand pass. 
The temple itself is at a distance of 30 or 40 
yards from the tunnel. Captain Wright, however, 
locates the place from which the gun shots were 
fired at about 160 or 200 yards from the temple 
near the tunnel. The learned Assistant Sessions 
Judge remarks that Jamal Uddin being a friend 
of the accused is supporting them. It may or 
may not be so, but the fact remains that Jamal 
Uddin’s evidence does not help the prosecution 
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case. On the other hand, it helps the defence 
story. 

[7] The case against the accused thus rests 
entirely on circumstantial evidence. It is a well, 
established principle of law that an accused can 
be convicted on circumstantial evidence only 
when such evidence is quite incompatible with bis 
innocence and there can be a reasonable certainty 
of his guilt. I am of opinion that judged by this 
standard the evidence adduced by the prosecu- 
tion cannot be said to prove the case against 
the accused. Learned counsel for the Grown has 
argued that at least Bavi accused can be con- 
vioted on his statement under S. 164, Criminal 
P. C. In fact he goes so far as even to suggest 
that the statement amounts to a confession. As 
regards Jagmohan he has frankly stated that no 
case against him is made out. The gun was lying 
loaded on the seat of the car. Jagmohan himself 
was driving it and he bad intended to do the 
shooting himself but upon sighting an animal 
Eavi suddenly took up the gun and fired it. 
Thereupon Jagmohan rebuked him. Certainly 
this cannot be said to be an abetment on his part; 
nor can he be said to have committed the offence 
under S. 21, Arms Act. The case against Jagmohan 
has thus no legs to stand. I shall, therefore, con- 
fine myself now to the case against Eavi alone. 

[8] I entirely disagree with learned counsel for 
the Crown that Eavi’s statement under S. 164 
amounts to a confession. He nowhere admits 
that his shots hit Fusilier Spence and Captain 
Wright. He says that he saw the eyes of an animal 
and he fired at it. He thought that he had missed 
it and he did not see the animal falling down. 
He added in his statement before the committing 
Magistrate that he had fired the shots about half 
a mile from the tunnel towards Saharanpur. He 
did not admit that the shots were fired at the 
time at which Fusilier Spence and Captain 
Wright received the gun shot wounds. He adher- 
ed to that statement in his examination before 
the committing Magistrate and the learned 
Assistant Sessions Judge. Now what is the evi- 
dence against Eavi ? [His Lordship discussed the 
evidence of the witnesses for the prosecution and 
concluded:] 

[8a] To sum up, the position is that there is no 
direct evidence that the unfortunate injuries 
to Captain Wright and Fusilier Spence were 
caused by Bavi’s gun shots. The circumstantial 
evidence against him is not such as can eliminate 
all reasonable doubts of his innocence. The learned 
Assistant Sessions Judge relies upon the following 
circumstances against the accused: (1) The time 
at which Captain Wright and Fusilier Spence 
received the gun-shot wounds is about the same 
as the one at which the accused would according 
to the prosecution evidence, have passed by the 
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scene of the occurrence. (2) The conduct of the 
accused. (3) The facl;3 that the pellet extracted 
from the body of Fusilier Spence is one which 
is ordinarily used in L. G. cartridges and two 
such unused cartridges were recovered from the 
accused. (4) The identity of the car. (6) Eavi 
accused who was 'a novice and had not handled 
the gun prior to the night of the occurrence wae 
rash and negligent in firing from a moving car ^ 
in a jungle without the help of any light. 

[9] All these circumstances are capable of 
reasonable explanation. [After stating how these 
circumstances can be explained his Lordship pro- 
ceeded.] Lastly, even if it be assumed that the 
gun shots were fired by Eavi from Jamal 
Uddin*s car, the question still remains whether 
or not this amounted to a rash and negligent 
act on his part. In 3 ALL. 776,^ it was 
observed: 

“That criminal rashness is hazarding a dangerous 
or wanton act with the knowledge that it is so, and 
that it may cause injury, but without intention to cause 
injury, or knowledge that it will probably be caused. 
Criminalty lies in running the risk of doing such an act 
with recklessness- or indifierence as to the consequences. 
Criminal negligence is the gross and culpable neglect or 
failure to exercise that reasonable and proper care and 
precaution to guard against injury either to the public 
generally or to an individual in particular, which, 
having regard to all the oircumstanee out of which 
the charge has arisen, it was the imperative duty of 
the accused person to have adopted,” 

Now what was the position in the present ^ 
case? It was a pitched dark night. There is 
nothing on the record to show that there was 
any caution or signal to warn people that any 
military exercise was going on near the 
Mohaud pass. Questioned by the Court Jamal 
Uddin stated that when going from Dehra Dun 
to Saharanpur at about 4. 15 p. m. on 8-8-1945, 
he did not see any military camp near the 
Mohand pass; nor did he see any such Military 
party when returning from Saharanpur. The 
place where the occurrence took place was a 
forest and there could reasonably be no suspicion 
in the mind of Eavi accused that any human 
being was at the place where he was firing. If 
a person in his zeal to try his hand at shooting 
fires a gun in a jungle at a late hour of the 
night at a place where no human being can be 
suspected to be present at what he considers to 
be an animal, he cannot be said to be guilty of 
a rash and negligent act. If he mistook something 
else as an animal, then S. 79, Penal Code, ^ 
comes to his rescue. There is a peculiar feature 
in this case. While Eavi accused does not 
say that he fired the shot in the light of the 
torch, - the prosecution witnesses suggest that 
the shots were fired in the light of the bead 
lamps and of the torch. The learned Assistant 
Sessions Judge has held that the gun was fired 
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in darkness and that there was no light of the 
head lamps or of the torch. If it was so, then 
certainly Captain Wright and Fusilier Spence 
were not shot by Bavi because, according to 
Captain Wright, the shots hit him when the 
whole scene was illumined by the head lights of 
the car. 

[10] In this state of the evidence, if the jury 
^ returned a verdict of not guilty under s. 30^A 

and 387, FenaLGode, it cannot be said to be unrea- 
sonable or wrong, what to speak of its being 
perverse or impossible. When in a case two 
reasonable views are possible and the jury takes 
one such view, the High Court will not interfere 
with it, especially when it is a unanimous verdict. 
It appears from the record that the jurors ap. 
plied their mind fully to the case. They took 
one hour and twenty minutes to consider their 
verdict. After the verdict was given the learned 
Judge asked the jury to give their reasons and 
they submitted the same then and there in 
writing. A perusal of the reasons given by them 
will show that the jurors are not illiterate per- 
sons. They appear to be men of ordinary com- 
monsense capable of forming their opinions on 
reasonable grounds. I may remark here that 
the procedure adopted by the learned Judge in 
asking the jury to give their reasons in writing 
is not one which can be approved of. The law 
nowhere requires the jury to give reasons for 
^ the verdict.- Under sub-s. (l) of S. 303, Criminal 
P. C., the Judge can ask the jury only such 
questions as are necessary to ascertain what 
their verdict is. This does not mean that they 
can be asked to give their reasons. The jury are 
not trained judges and to ask them to give their 
reasons in writing or in other words to ask them 
to write a judgment is a procedure which is 
likely to pub them in an awkward position. 
I would, therefore, .-express my disapproval with 
the procedure adopted by the learned Assistant 
Sessions Judge. 

[11] Learned counsel for the accused has 
relied upon 2 A.L.J. 475^ in which it was held 
that the mere fact that upon a consideration of 
all the evidence a Judge would have arrived at 
a conclusion different from that arrived at by 
by the jury would not justify the Court in 
interfering with their unanimous verdict. In 
that case this Court declined to interfere w'ith 
the verdict on the ground that it was not per- 

^ verse. In 46 ali,. 2G5^ also it was held that 
the High Court should interfere only when a 
jury has arrived at a verdict which is perverse 
or clearly and manifestly wrong. Learned 
counsel for the Crown relies upon the Full 
Bench case in 60 ALL. 625® in which it was held 
that where a jury has given its verdict on the 
facts of the case it is open to the High Court to 
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revise that verdict on a reference by the trial 
Judge made under s. 307, Criminal P. C., even 
where it is not alleged that there has been any 
misdirection by the Judge or any misunder- 
standing by the jury of the law as laid down by"* 
the Judge. It will be seen that this case does 
not overrule the principles laid down in 2 A.L.J. 
475^ or 46 ALL. 265.^ The Court was concerned 
in that case about the powers of the High Court 
on hearing a reference under s. 807, Criminal 
P. C. In subsequent cases which came up be- 
fore this Court 2 A.L.J. 475® was followed and 
it was held that 50 ALL. 625® was no authority 
for departure from the principles laid down in 
2 A. L. J. 475,® vide 1931 A. L. J. 695.® In I. L. R. 
1938 ALL. 483,^ it was held after considering 
the case in 50 ALL. 625® that in cases wherel 
there has been a verdict of not guilty it was the 
practice of this Court and also of other High 
Courts not to reverse the verdict of a jury unless 
it was perverse or manifestly wrong. On the 
other hand, where the jury had returned the 
verdict of guilty, the matter stood on a different 
footing. It was further observed that the verdict 
of a jury, especially when it is unanimous, should 
not be lightly displaced. It cannot be said that 
the evidence in this case before us is of such a 
character that a verdict of not guilty passed by 
the jury is demonstrably wrong. I see no good 
reason to upset the verdict of not guilty given 
by the jury. 

[ 12 ] Learned counsel for the accused has 
argued that an offence under S. 19 (f), Arms Act 
is not made out against Ravi. Section 19 (f) 
provides that whoever has in his possession or 
under his control any arms or ammunition in 
contravention of the provisions of s. 14 or S. 15 
shall be punishable with imprisonment for a term 
which may extend to three years, or with fine, 
or with both. Sections 14 and 15 in essence pro- 
vide that no person shall have in his possession 
or under bis control any firearms or any ammu- 
nition. It is amply proved that Ravi had no 
licence for the gun. It is admitted that he took 
hold of Jagmohan’s gun and fired it. Though the 
possession was for a very short time, neverthe- 
less he committed an offence under S. 19 (f), 

23 A. L. J. 356® has been relied upon on his behalf. 
The facts of that case are distinguishable from 
those of the present one. In a communal riot 
taking place in different parts of a town the 
accused in that case took up the gun of his 
brother who was a licence-holder and fired shots 
in the air so that people mischievously inclined 
might know that it was not safe for them to do 
any mischief to the people living in the house. 

It was held that no offence had been committed 
I a-pplicant. It was observed in that case 
while discussing the question of possession, that 


104 Allahabad Jwala Bank v. Sheoboth 

if a servant takes out the gun 'without the 
permission of his master and commits an offence 
with it, or goes out for a mere show in a marri. 
age procession, his possession would be unlawful. 

1 am of opinion that the ruling is not applicable 
to the facts of the present case. I am of opinion 
that the case under S. 19 (f), Arms Act is 
clearly made out against Ravi. The sentence 
passed by the learned Judge does not err on the 
side of severity. 

[18] It was also argued on behalf of Ravi that 
the provisions of U. P. First Offenders ‘Proba- 
tion Act, 1938, should be applied to the present 
case. Section 3 of that Act is not applicable 
because the offence under S. 19 (f) of Arms Act 
is punishable with more than two years* imprison, 
ment. Section 4, however, can be applicable, but 
I do not think that in the circumstances of the 
case it is one in which it should be applied. 

[14] Lastly it was argued on behalf of the 
defence that this reference is not competent 
because the learned Assistant Sessions Judge, 
having pronounced his judgment in respect of 
the charge under s. 19 (f), Arms Act, could not 
refer the remaining portion of the case to this 
Court and in this connection we are referred to 
A, I. R. 1933 Cal. 665,® 11 Pat. 395^® and 14 
pat. 717.^^ No doubt these three cases do sup- 
port the contention of learned counsel for the 
defence, but against these authorities we have 
the case of our own High Court in 52 ALL- 881 ,' 
It is urged that in this case the point of in. 
competency of reference was not raised before 
the learned Judges and so it was not considered 
by them. It is unnecessary to discuss the view 
taken in the Calcutta and the Patna cases, 
because I have arrived at the conclusion that 
in the present case there are no grounds what- 
soever for interference with the verdict of the 
jury. Further as already stated the procedure 
adopted in 52 ALL. 88l' by this Court should 
be followed in this case. 

[15] For the reasons given above, I would 
reject the reference, accept the verdict of the 
jury, set aside the judgment and the sentence 
passed by the learned Assistant Sessions Judge, 
convict Ravi accused under S. 19 (f), Arms 
Act, sentence him to a fine of Rs. 200 only 
and in default to undergo a simple imprison- 
ment of three months and acquit Ravi of the 
offences under ss. 304A and 337. Penal 
Code and Jagmohan of the offences under 
S3. 304A and 337, read with S. 109, Penal Code 
and s. 21, Arms Act. 

Yerma J. -I agree and do not consider it 

necessary to add anything. 

Per Curiam. — The recommendation made 
by the learned Judge below is rejected and the 
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verdict of “Not Guilty” delivered by the jury 
with regard to the offences under ss. 304 A 
and 337, Penal Code with which Ravi Thukral 
was charged and the offences under ss. 304A 
and 337 read with S. 109, Penal Code and 
under S. 21, Arms Act with which Jagmohan 
Thukral was charged is upheld. Ravi Thukral 
and Jagmohan Thukral are acquitted of the 
offences mentioned above. The judgment of 
conviction under s. 19 (f), Arms Act recorded 
by the Court below and the sentence passed by 
it in respect thereof are set aside. Ravi Thukral 
is now convicted by this Court under S. 19 (f), 
Arms Act and is sentenced to a fine of Rs. 200 
only. In case of default in the payment of the 
fine, Ravi Thukral will undergo simple impri- 
sonment for three months. 

v.s.B. Orde}' accordingly. 
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Allsop Ag. C. J. and Mathur J. 

Jwala Bank Ltd., Benares and others v. 
Sheobodh Chandra Banerji and others. 

Misc. Case No. 110 of 1944, De’d on 1*4-1946, refer- 
ence made by Chief Inspector of Stamps, D/- 18-2-1944. 

Stamp Act (1899), Art. 55— Deed of surrender by 
Hindu widow in favour of next reversioners is not 

gift Stamp as release deed is enough — Stamp 

Act (1899), Art. 33. 

A document whereby a Hindu widow surrenders her 
life interest in her husband’s property in favour of the"^ 
nest reversioners is not liable to stamp duty as a gift or 
conveyance or a transfer of any kind. It is enough if it 
is stamped as a release ; (’38) 25 A. I. R. 1938 Pat 33 
(F. B.), Dissent. [P«a 1] 

Stamp Act. — 

(•45-Com) Art. 33, N. 2, Pt. 2; Art. 55, N. 2, Pts. 2 to 4. 

Brijlal Gupta — for the Crown. 

Case referred. : — 

1. (’38) 25 A. I. B. 1938 Pat. 33 : 17 Pat 95 : 172 I. 0. 
847 (F. B.), In re Khetramonl Debya. 

Allsop Ag. C. J. — A Hindu widow executed a 
document by which she surrendered her life 
interest in her husband's property in favour of 
the next reversioners, her three daughters. The 
document was stamped as a release. It is con- 
tended by the Chief Inspector of Stamps that 
the document was a gift. Reference has been 
made to the case of A. I. R. 1938 Pat. 33.' With 
the greatest respect to the learned Judges of the 
Patna High Court, we do not think that their 
decision is correct. If the transaction with which 
we are concerned was a gift or for that matter a 
conveyance or transfer, the three daughters 
benefited by it would stand in the shoes of the 
Hindu widow who executed the document or in 
other words, they would have a life interest during 
the lifetime of the Hindu widow. But that is 
not the position at all. When a Hindu widow 
surrenders her life interest in the property in 
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favour of the reversioners who are in existence 
at that time those reversioners become the 
absolute owners and they do not hold the Hindu 
widow's life interest during her lifetime. Il they 
did, and they happened to die before the widow, 
then the property would go to the reversioners 
who were alive at the time of the widow's death. 
In our judgment, this document with which we 
^are concerned is certainly not a gift or a con- 
veyance or a transfer of any kind. It is a mistake 
to go into the question whether it comes within 
the terms of the definition of the word ‘^release” 
in the Indian Stamp Act, 1899. If it does not 
come under that definition, then presumably, it 
is agreement upon which a smaller amount of 
fee would be payable. We are quite clear that 
this document is not to be stamped as a gift or 
transfer of any kind, or a conveyance, and that 
it is at least sufficiently stamped. 

V. R, Order accordingly, 

A. I. R. (34) 1947 Allahabad lOS [C. N. 56] 

Iqbal Ahmad C. J. and Braund J. 

Haj Bahadur and another — Applicants v. 
Emperor. 

Criminal Revo. Nos. 13S1 and 1333 of 194.5 and 39 
of 1946, Decided on 9*5‘1946, from order of Sessions 
Judge, Agra, D/- 10-10-1945. 

(a) Sugar and Sugar Products Control Order, 
1943, Cl. 8(1) — Clause only prohibits offer and 

^acceptance of sugar for transport and not transport 
of sugar itself — Lorry driver carrying sugar with- 
out permit — No authority to driver for accepting 
goods for transport — Conviction of driver under 
Cl. 8 read with R. 81 (4) of Defence of India Rules 
is illegal. 

Clause 8 of the Sugar an-1 Sugar Products Control order 
deals with ofler and acceptance of sugnr for trans- 
port and not with the transport of sugar itself. A mere 
mechanic like a motor driver whose duty it is to drive 
u vehicle to whatever place he is told to drive it and to 
carry whatever he is told to carry, is not a person who 
is in a position to infringe Cl. 8 of the Order unless it is 
affirmatively proved that be was also in a position to 
accept goods for transport. Since such a person is not 
himself in a position to infringe Cl. 8, it follows that he 
cannot also abet the infringement of it by another 
person. A conviction of such a person under R. 81 (4), 
Defence of India Rules, 1939 is illegal and must be 
set aside. [Paras 5 and 8] 

(b) Defence of India Rules (1939), R. 119 — Order 
published in Official Gazette — Manner of publica- 
tion of Order should be presumed to have been 

considered as sufficient by authority concerned 

Evidence Act (1872), S. 114. 

Rule 119, Defence of India Rules no doubt throws 
^ upon the authority making the Order not only the right 
but also the duty of forming an opinion as to the best 
manner of publication. But the authority concerned 
need not in terms say that he on behalf of the Govern- 
ment of India had considered the matter and had 
formed an opinion that publication in the Gazette was 
the best method of informing the public of tbe contents 
of the Order. Once the act of publication itself has been 
proved, it should in conformity with S. 114, Evidence 
1947 A/14 & 15 


Act, be presumed that tbe official process of considering 
and forming an opinion as to tbe best method of 
publication has been regularly performed. So long as 
the principle of omnia rite esse acta stands, it oan be 
no answer to say that there is a possibility that the 
process of forming an opinion might have been omitted 
and tbe publication might in fact be due to mere office 
routine. Tbe very purpose of S. 114 is that it shall be 
assumed that the authority charged with a duty has 
performed it : 33 A. I. R. 1946 Pat. 1 fF. B.), Foil.; 
32 A. I. R. 1945 All. 291 ; 32 A. I. R. 1945 All. 280 
and 33 A. I. R. 1946 All. 223, Not followed. 

[Para 14] 

B. S. Darbari, Shiv Charan Lai, S. K. Mahmood 
and D. D. Seth — for Applicants. 

Deputy Government Advocate — for the Crown. 

Braund J. — These are three criminal re- 
visions referred to us as a Bench as they were 
considered to raise a point of considerable im- 
portance arising out of the Defence of India 
Rules and the Orders made thereunder. We pro- 
pose in this judgment to deal primarily with 
Revn. NO. 1331 of 1945, since the other cases will 
be governed by the view we take in this 
revision, 

[ 2 ] The facts are very short and have been 
set out at some length in the judgments both of 
the Magistrate and the Sessions Judge of Agra 
who have dealt with the case in tbe Courts 
below. It appears that at about one in tbe early 
morning of 20.1-1945 two motor trucks were 
stopped by the police at the Bayara Canal bridge 
on tbe Agra-Bbaratpuc Road. This bridge is a 
trifle over a mile from the Bbaratpur boundary 
and is about nineteen miles from Agra and some 
three miles from tbe village or small town of 
Achenera, where there is a police station. The 
police of Achenera bad received previous infor. 
mation that there w’ould be an attempt to “run” 
sugar and potatoes on that night from the Agra 
district into the Bbaratpur State, both such com- 
modities being prohibited for transport and ex- 
port. The facts are no longer in dispute in this 
revision and it is sufficient to say that in due 
course at about one in the morning the first of 
the two lorries arrived at the point near the 
Bayara Canal bridge at which the police party 
was waiting. The police had placed an obstacle 
of stones on the road and the lorry was accord- 
ingly brought to a standstill. Four people were 
found on it. The first was the present applicant, 
Raj Bahadur, who was actually the driver of the 
lorry. The second was Hari Ram, who is the 
other of the applicants in this revision, who was 
tbe owner of the fifty bags of sugar which the 
lorry was found to contain. The other two occu- 
pants, who have been acquitted and with whom 
we are no longer concerned, were the assistant 
driver or spare man and another person called 
Narain Singh who was a passenger and may 
possibly have been a part owner of the truck. 
We are now actually only concerned with Raj 
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Bahadur, the driver, and Hari Ram, the owner 
of the sugar. 

[3] Those are the facts and they may now be 
taken to be established. These two men were in 
due course charged in respect of two separate 
offences. The first offence was an alleged offence 
under cl. 8 (l), Sugar and Sugar Products 
Control Order, 1943. The second of the two offences 
with which they were each charged was under 
cl. 6 of the District Magistrate of Agra’s order 
known as “The Agra Khandsari Sugar Export 
Control Order 1944.” 

[4] The Sugar and Sugar Products Control 
Order, 1943 is a Government of India Order made 
in pursuance of R. 81 (2) (a), Defence of India 
Rules, which itself was made in pursuance of 
S. 2 (l), Defence of India Act. 1939. This order 
(which Tve shall hereinafter refer to in short as 
the “Sugar Control Order”) was published in 
the Gazette of India of 3-7-1943 over the signature 
of Major-General E. "Wood, who was then the 
Secretary of the Government of India in its 
Department of Food. By cl. 8 (l), Sugar Control 

Order it was provided : 

**No sugar shall, after such date as the controller may 
notify in this behalf, he ojfered for iranspori by rail- 
way or in any manner whatsoever by land or river by a 
consignor or acce'pted by a railway servant or by any 
person whatsoever for transport except under a permit 
issued by the controller in such form and subject to 
such conditions and in respect of such areas as he may 
from time to time prescribe . . . .” 

[o] The words in italics above are, of course, 
our own. They have been emphasised in order 
to show that w'hat this clause aims at is to pre- 
vent merely the offering and accepting for trans- 
port of sugar, as distinct from the physical 
movement of sugar, which, as we shall see in a 
moment, has been left to be dealt with by the 
Magistrate’s Order referred to above. Clause 8, 
Sugar Control Order itself, therefore, only 
deals with what may be described as the offer and 
the acceptance of sugar for transport^ and not 
with the transport of sugar itself. That is one of 
the two control orders that the applicants in this 
case have been said to have contravened. 

[6] The other of the two control provisions re- 
lating to sugar alleged to have been infringed by 
the applicants was the Agra Khandsari Sugar Ex- 
port Control Order 1944, made by the District 
Magistrate of Agra on 15-4-1944 also under 
R. 81 (2) (a), Defence of India Rules. That order 
(which we shall hereinafter refer to as the 
“Magistrate’s order”) provided that no person 
should "take or cause to be taken by road Khand- 
sari sugar to a prohibited area” — Bharatpurmay 
bo taken for this purpose to Lave been a pro- 
hibited area — “without a permit from the District 
Supplj' Officer or the Additional District Supply 
OfJicor, Agra Clause 5 of the Magistrate s 


order went on to provide that the order itself 
was to be published in any one or more of the. 
following ways, that is to say, by publication in 
the Agra District War Bulletin; or by announce- 
ment by beat of drum ; or by a copy thereof 
being affixed on the notice boards of varioue 
specified officials of the Agra district. That was 
the other of the two regulations which the pre- 
sent applicants were said to have broken and in 
respect of which they were charged under r. 81 (4)»'* 
Defence of India Rules. It is obvious that the 
Magistrate’s order deals with something quite 
different from the Sugar Control Order. The 
latter, as we have already pointed out, deals 
merely with the offer and acceptance for trans- 
port, while it will be seen that the former deals 
actually with the physical movement of the 
sugar itself. It is important to observe this 
distinction, as it seems to us to have been com- 
pletely lost sight of by those who have dealt with 
the cases. 

[ 7 ] The two applicants were in due course tried 
and convicted on both charges by the Magistrate 
of the First Class, Agra on 11-7-1945. The 
applicant Raj Bahadur was sentenced to under- 
go four months’ rigorous imprisonment, while 
the applicant Hari Ram was sentenced to 
undergo six months’ rigorous imprisonment on 
each count such sentences to run concurrently. 
The stocks of sugar seized from the lorry were 
also confiscated. They appealed to the Sessions^ 
Judge of Agra and he duly dismissed their ap- 
peals. On the matter being brought on revision 
to this Court, a learned Single Judge has referred 
the matter to a Bench solely on the question 
whether the publication of the various controls 
was sufficient. 

[83 It is only in respect of the conviction of 
the two applicants in respect of the offence under 
the Sugar Control Order, read with R. 121, 
Defence of India Rules, that this revision has 
been pressed before us. As to the applicant Raj 
Bahadur, we feel it right to say, although this 
point was not taken by the learned advocate 
who appeared for him -before us, that in any 
case it does not seem to us, apart from any ques- 
tion as to the publication of the Sugar Control 
Order, that his conviction can stand. This appli- 
cant was merely the driver of the lorry. He was 
not its owner and there is no evidence that he 
had any further concern with the lorry and what 
it carried than to drive it. He was not, as far 
as we know, entitled to say what it should carry 
or to accept or refuse goods for carriage. He 
was in short a mere driver of the lorry. We have 
already been at some pains to point out that 
what clause 8 of the Sugar Control Order pro- 
hibits is, not to transport sugar, but the “offer- 
ing” of it for transport, by one party on the one 
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hand and the “accepting’* of it for transport by 
the other party on the other hand. It has nothing 
to do with the physical transport of sugar in the 
sense of its actual movement from one place to 
another. Nor is the clause condned to the offer 
and acceptance of sugar for transport to a place 
outside the Province or district in question. It 
is a general prohibition against making of or 
^ accepting an agreement to transport sugar any- 
where. It seems to us obvious on the slightest 
consideration that a mere mechanic whose duty 
it is to drive a vehicle to whatever place he is 
told to drive it and to carry whatever he is told 
to carry is not a person who is in a position to 
infringe clause 8 of the Sugar Control Order 
unless it is afQrmatively shown that he was also 
in a position to accept goods for transport. 
Raj Bahadur in this caseT had, as far as we 
'know, no such authority. The lorry was owned 
by others. There is no evidence that he was in 
any way concerned with the arrangement to 
carry sugar. He merely drove the lorry. As far 
as we can see, he neither offered nor accepted 
sugar for transport. The case against the second 
applicant, Hari Ram, may, of course, well be 
different, since he was the owner of the sugar in 
question and can be properly said to have been 
in a position to offer it for transport. If, as we 
think, Raj Bahadur was not himself in a position 
to infringe clause 8 of the Sugar Control Order, 
^ it follows that he was not in a position to abet 
I the infringement of it by Hari Ram. There is 
not an iota of evidence that he was even cogni- 
zant of the arrangement between Hari Ram and 
the owners of the lorry to carry it to Bharatpur. 

[9] For these reasons alone we think that the 
applicant, Raj Bahadur will have to bo acquitted 
of the offence under R. 81 (4), Defence of India 
Rules in respect of any infringement of clauses 
of the Sugar Control Order. We feel it neces- 
sary, however, to go further and to consider, if 
only in the case of the applicant Hari Ram, the 
further contention which has been raised before 
us that no such publication of the Sugar Control 
Order has been proved as will satisfy R. 119, 
Defence of India Rules. 

[10] The argument advanced is, it is true, 
said to be supported by a number of decisions 
of Single Judges of this Court. It is, we under- 
stand, to the effect that the fact of publication 
in the Gazette does not by itself satisfy R. 119, 

^ Defence of India Rules, since mere publication 
by itself is no proof of the fact that the 
authority, officer or person making the publica- 
tion had ever formed the opinion that the parti- 
cular form of publication was in the circumstan- 
ces the best adapted for informing the persons 
whom the order concerns. It is suggested that 
the act of publication in the Gazette is by itself 


an equivocal act and may as well be the result 
of some secretariat routine as the result of any 
consideration what the best means of informing 
the persons concerned may be. This view of the 
matter has been favoured by certain Judges of 
this Court. In CGirdhari v. Emperor ] 1945 
A. L. J. 182,^ Mulla J. took the view that 
it could not be presumed in that case that the 
persons before him had any knowledge of an 
order under the Defence of India Rules, since 
there was nothing on the record to show that 
the District Magistrate had himself considered 
how the order was to be published. In a later 
case [ Krishna Chandra v. Emperor ] 1945 
A. D. J. 357,^ the same learned Judge went a 
little further and said that the most important 
ingredient in Rule 119, was that the authority 
passing the order should exercise its mind and 
decide upon the method of publication of the 
order. He meant, we think, that it was necessary 
for the prosecution to prove affirmatively thac 
the authority had positively considered the ques- 
tion of publication and had come to a positive 
conclusion that the method adopted was the best 
method in the circumstances. He said : 

"This power cannot be exercised by anyone other 
than the authority passing the order. Before a person 
can be charged with infringement of an order passed 
under the Defence of India Rules, it is incumbent 
on the prosecution to establish that the authority 
passing that order had prescribed a certain method of 
publishing that order and that method had been carried 


[ 11 ] To the same effect is the judgment of 
Wali Ullah J. in [Akbar v. Emperor] 1945 A.L. j. 
499.^ In that case the learned Judge observed: 

. . . “From the mere fact of notification of the Control 
Order In the U. P. Gazette it does not at all appear that 
the authority responsible for making the order ever 
directed its mind to the consideration of the question as 
to the manner best adapted for informing the persons 
whom the Order concerns. . . . The provisions of the 
Rule to my mind necessitate proof of two matters ; ( 1 ) 
It must be shown that the authority making the Order 
— in this case the Provincial Government — indicated 
some manner, which in its opinion was considered best 
adapted for informing “the persons concerned and (2) 
that such direction given by the authority concerned 
was actually carried out ’’ 

[ 12 ] That view was in effect the same view 
as had previously been expressed by Mulla. J. 

[13] We regret that we find it difficult to 
share the opinion of these learned Judges. The 
language of R. no, Defence of India Rules is 
that: 


“Save as otherwise expressly provided in these Rules 
every authority, officer or person who makes any order 

1. (’45) 32 A. 1. R. 1945 All. 291; I. L. R. (194-5) Ail 

531: 221 I. C. 134: 1945 A. L. J. 1S2. 

2. (’45) 32 A. I. R, 1945 All. 280: I. L. R. (1945) All 
682: 221 I. C. 302: 1945 A. L. J. 357. 

3. (’46) 33 A. I. R. 1946 All. 223 : 224 I. C. 76 : 1945 
A« L. J. 499. 
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in writing in pursuance of any of these Rules shall, in 
the case of an order of a general nature or afiecting a 
class of persons, publish notice of such order in such 
manner as may, in the opinion of such authority, officer 
or person, be best adapted for informing persons whom 
the order concerns.” 

[14] The Rule, therefore, throws upon the 
authority making the order not only the right 
but also the duty of forming an opinion as to 
the best manner of publication. In the present 
case, and in those before the other Judges 
referred to above, all that was known was that 
the authority had in fact made publication. In 
the present ease the publication was by notifica- 
tion in the Gazette. That notification was signed 
by the Secretary pf the Department of the 
Government of India to which the matter 
related and we have no doubt, therefore, that it 
was in fact the notification of the Government 
of India, which was itself the authority which 
made the Sugar Control Order. So far there is 
no difficulty. The Secretary of the Food Depart- 
ment, however, did not in terms say that he on 
behalf of the Government of India had con- 
sidered the matter and had formed the opinion 
that publication in the Gazette was the best 
method of informing the public of the contents 
of the order. But, in our view, it will be opposed 
both to principle and common sense if he were 
to be required to do anything of the kind. If a 
principle were to be introduced that, wherever, 
by statute or rule, a discretion is reposed in any 
person to do an act, he had to prove affirma- 
tively his mental processes in exercising 
discretion, it would lead to impossible results. 
Nor is it in accordance with well accepted legal 
principles. We think that the true principle is to 
be found in the well known legal maxim omnia 
rite actar which is the foundation of s. 114 
Evidence Act. That section of the Evidence Act 
gives specifically as an illustration that a Court 
may presume that official acts have been 
regularly performed. What is tbe process enjoined 
under R 119. Defence of India Rules but an 
official act? We have great difficulty in under- 
standing why, once tbe act of publication itself 
has been proved, it should not, in conformity with 
S 114. Evidence Act, be presumed that the 
official process of considering and forming an 
opinion as to the best method of publication has 
been regularly performed. So long as the prin- 
ciple of omnia esse acidt stands, it can be 
no answer to say that there is a possibility that 
the process of forming an opinion might have 
been omitted and the publication nught m 
fact be due to mere office routine. The very 
purpose of S. 114 is that it shall be assumed that 
the authority charged with a duty has perforrned 
it and, as we see it. the adoption of the view that 
has been previously expressed in the cases to 


which we have already referred would mean the 
reverse presumption, namely that, in the absence 
of proof, it has to be assumed that he has not 
performed it, 

[15] In a still more recent case in the Patna 
High Court [Mabadeo Prasad Jayaswal v. 
Emperor] A. i. R. 1946 Pat. 1,* five learned Judges 
of that Court have considered this question and 
have come to the conclusion that, where an^ 
order passed by the authority has been published 
by it in the official Gazette, it may be presumed 
that it was aware of the provisions of R. 119, 
Defence of India Rules, and that the publication 
in the Gazette was made in considered com- 
pliance with all its provisions, including the 
provision as to the determination of tbe most 
suitable form of publication. With great respect, 
we think that this is the right view both as a 
matter of legal principle and as a matter of 
common sense. There is nothing in R. 119 which 
required the authority to set out what its opinion 
was or how it was arrived at. On ordinary 
principles, a man must be assumed to have 

intended i. e. to have considered — that which 

be does. The fact that he does not declare his 
reasons is no evidence to the contrary. There is 
nothing to prevent any aggrieved party challeng- 
ing the method of publication if he is prepared 
affirmatively to show that it was not the result 
of any bona fide consideration at all. But that is 

a long way from saying that it has in the first ^ 
place to be assumed that the de facto publication 
was not the result of the consideration con- 
templated by R. 119. For the reasons we have 
expressed above we think that so to hold will be 
Opposed to well-known legal principles. For 
these reasons with deference we accept tbe view 
expressed by the recent Full Bench of the Patna 
High Court, 

[ 16 ] In the result, therefore, as regards 
Revision NO. 1331 of 1945, it must in respect to 
the applicant Raj Bahadur be allowed so far as 
his conviction under R. 81 (4), Defence of India 
Rules in respect of clause 8 (l) of the Sugar 
Control Order is concerned and his sentence on 
that conviction must be set aside. So far, how- 
ever, as the conviction and sentence of Raj 
Bahadur under the Magistrate’s order, and so far 
as the convictions and sentences of the applicant 
Hari Ram in respect of both the Sugar Control 
Order and tbe Magistrate’s order are concerned, 
we think that this revision application falls to 
be dismissed. We have been asked to reconsider 
their sentences principally in view of the fact 
that the Defence of India Rules and Control 
Orders made thereunder have come, or are 
abo ut to come, to an end. In our opinion thaj 

4. (’46) 33 A. I. R. 1946 Pat. 1 : 24 Pat. 781: 223 I. 0. 

263 (F.B.). 
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does Dot affect the matter and we think that the 
sentences were in the first place by no means 
severe, even when the confiscation of the sugar 
is taken into account. 

[l7] As regards the other two revisions 
before us, they are covered in principle by the 
judgment we have just delivered in Revision no. 
13S1 and we accordingly direct that they be 
dismissed. The respective applicants must now 

surrender to their bail. 

K.S, Order accordingly, 

A. I. R. (34) 1947 Allahabad 109 [G. N. 57] 

SiNHA AND MaNSDR ADAM JJ. 

Baij Nath and others — Applicants v. 
Emperor. 

Cri. Revn. Nos. 1269, 1270 to 1282 and Crim. Bef. 
No. 1346 o£ 1945, De’d on 25-7-1946. 

Defence of India Rules (1939), R. 119 — To make 
person liable for contraveniion of order under R.81 
proof of receipt of information by him is neces- 
sary Mere publication of Order in Gazette is not 

sufficient. _ _ 

Since the object of publication of an order under B. 81 
is to inform persons to whom the order concerns, mere 
pnblication of the order in the Gazette though done in 
the manner prescribed is not sufficient. In order tomake 
a person liable for contravention of such order it must be 
proved that the particular Gazette reached him and 
conveyed the necessary information. Once this is 
established it is not open to take objection to the man- 
ner or method in which the information was conveyed. 
•But the receipt of the information by him is a sine qua 
^ non ; 34 A. 1. R. 1947 All. 105, Eej. U'ara 8) 

Q. S. Fathak, S. B. L. Oour, Shri Rama Shiv 
Charan Lai, B. N. Mzsra and Harish Chandra 

Sharma — for Applicants. 
Deputy Government Advocate — for the Crown. 
Cases referred 

1. (1918) 1 K. B. 101 : 87 L. J. K. B. 122 ; 118 L. T. 
95, Johnson v. Sargant & Sons. 

2. (’47) 34 A.I.U. 1947 All. 105, Emperor v. Raj Bahadur. 

Sinha J. — These are twelve cases in all, but 
the facts are, in all essentials, almost common. 
The applicants are grain dealers in the district 
of Agra in villages Midhakur and Kiraoli on the 
B. B. & C. I. Railway. On various dates be- 
tween 28th April and 2ud May, 1943 they booked 
consignments of arhar to various places in the 
province of Bengal. The first transaction took 
place on 27 4-1943. It was entered into by one 
Baij Nath and forms the subject-matter of 
Criminal Revision No. 1278 of 1945. The other by 
Badri Prasad is to bo considered in Criminal 
Revision no. 1272. On 28-4-1943, there were lour 
W transactions, two by Baij Nath, one by Bbagwan 
Das and the fourth by Babu Lai. The one by 
Babu Lol forma the subject-matter of Criminal 
Revision No. 1270, by Bbagwan Das of criminal 
Revision No. 1279 and the two by Baij Nath of 
Criminal Revision Nos. 12S0 and 1281. It might 
be mentioned that criminal Revision No. 1280 
deals with two transactions — One of 28-4-1943 


and the other of 2 - 5- 1943. On the third day came 
into existence three transactions which form the 
subject-matter of Criminal Revision No. 1271 by 
Harjiwan Das, 1275 which also concerns a transac- 
tion of 2-6-1943, by Roshan Lai, and 1276, by Baij 
Nath once again. The 1st of May 1943 witnessed 
another transaction which forms the subject 
matter of Criminal Revision No. 1273 of 1945 by 
Basant Lai. We have mentioned a few of the 
transactions which came into existence on 2nd 
May. There is yet one more which came into 
being on this date and with which is concerned 
criminal Revision No. 1274 of 1945 by Dwarka 
Prasad. 

[2] On 20-3-1943, the U. P. Foodgrains (Move- 
ment) Control Order was passed by His Excel- 
lency the Governor. This order prohibited the 
export of arhar from these Provinces. On 
21 - 4 - 1943 , another order was passed by him, and 
it is the effect of this order which falls to be con- 
sidered. Like its predecessor, it is also styled as 
“ The U. P. Foodgrains (Movement) Control 
Order, 1943,” and was passed in exercise of the 
powers conferred by R. 81, Defence ot India 
Buies. But it differs from its predecessor in one 
important particular. The first was passed on 
20-3-1943, but was to come into force from 
25 - 3 - 1943 . The order of 21-4-1943, was, on the 
other hand, “to come into force at once.” It, if 
anything, indicates that the authority concerned 
was anxious to see that its operation was nob to 
be delayed. Not only that, care was taken to pro- 
vide that the previous order “is hereby cancelled.** 

[3] What, therefore, has to be considered is 
whether the transactions in dispute fall within 
the mischief of both, or either, or neither, of 
these orders. Mr. Bannerji, the learned counsel 
for some of the applicants, contends, and his 
contention is adopted by the other counsel repre- 
senting the rest of the applicants, that the effect 
of the succeeding order is to wipe out the pre- 
ceding order the moment it was passed. This 
contention is, as said above, amply borne out by 
the language of the order of 21-4-1943. When 
precisely it came into force is yet another matter 
which demands consideration, but no language 
could be more explicit or emphatic than the one 
employed and which could show more clearly 
that it was the intention of the author of the 
order that it should come into effect immediately. 
Whether it did or could depends not only upon 
such an intention, but upon yet another provi- 
sion. This interpretation receives countenance 
from the dehnition of the word “commencement” 
in s. 3, cl. 12 , General Clauses Act (Act x [lO] 
of 1879) according to which “commencement 
used with reference to an Act or Regulation, 
shall mean the day on which the Act or Regula- 
tion comes into force.” 
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[4] The learned Crown counsel contends that 
law abhors vacuum, and, if the effect of the suc- 
ceeding order is to wipe out the previous order 
immediately, it must also be deemed to come 
into force simultaneously. This would be nor- 
mally so, but the authority concerned was alive 
to the extraordinary situation created by these 
orders coming into being in quick succession. It, 
therefore, issued a notidcation that this exclu- 
des the normal rule that ignorance of the law is 
no defence.” 

[5] It has come into evidence, and, indeed, it 
has not been denied by the learned Crown coun- 
sel, that the publication in the Gazette was made 
on 1st May, it was received in the town of 
Agra on 3rd, and at the particular railway 
station on 5-5-1943. One of the witnesses in one 
of the twelve cases was Earn' Gopal, the station 
master of Midhakur, who conceded that he obtain, 
ed information of this order when he received 
the Gazette on 5th May and not earlier. It 
is, therefore, obvious that the tDansactions be- 
tween 27th April and at least up to 30-4-1913, 
are not affected by the notification of either of 
the two orders, that is the order of 20th of March 
or of 21-4-1943. 

[6] There remain the transactions which took 
place on 1st and 2nd May 1943. The learned Crown 
counsel has strenuously contended that whatever 
might be the fate of the previous transactions, 
these are not Immune from the effect of the 
order of 21-4-1943. We feel it difficult to give our 
assent to this contention. These orders also 
affect people living in rural areas, far from 
railways, and generally cut off from all means 
of communication. It is for this reason that 
S. 119, Defence of India Rules, insists upon notice 
to the people concerned, and also insists upon 
the manner or method in which that notice is to 
be given. To quote it: 

“Notice of such order in such manner as may, in 
the opinion of such authority, officer or person, be best 
adopted for informing persons whom the order con- 
cerns.” 

[ 7 ] Then follow the different methods pres- 
cribed for different classes of people. This notifi- 
cation is itself a departure from the principle of 
law embodied in the maxim ignoranUa legis 
non exctisat. Even in England a distinction was 
made in 1918-1 K. B. 101,^ between an ordinary 
law or enactment on the one side and the Defence 
of the Realm Regulations. At page 103 the lear- 
ned Judge makes the following observation: 

“While I agree that the rule is that a statute takes 
cSect on the earliest moment of the day on which it 
is passed or on which it is declared to come into opera- 
tion there is about statutes a publicity even before they 
come into operation, which is absent in the case of 
many Orders such as that with which are now dealing, 
indeed, if certain Orders are to be effective at all, it is 
essential that they should not be known until they are 
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actually published. In the absence of authority upon 
the point 1 am unable to hold that this Order came 
into operation before it was known, and, as I have said, 
it was not known until the morning of May 17.” 

[8] The Defence of India Rules have been 
largely, if not entirely, modelled on the Defence 
of Realm Act and the Rules made thereunder, 
and it is permissible to borrow light from this 
authority. The learned Crown counsel, however, 
contends that the publication in the Gazettes 
must be deemd to convey good and effective 
notice, and the transactions of 1st and 2nd May, 
1943, come within the mischief of the Order of 21st 
April 1943. Reliance is placed for this proposi- 
tion on cri. Eevn. No. 1331 of 1945^ decided by a 
Bench of this Court on 9th May 1946. We do not 
think that this authority really helps him. All 
that it says is that the publication in the 
Gazette is a good publication and it is not neces- 
sary for the prosecution to prove that it was 
made in a manner which was “ proper in the 
opinion of such authority, officer or person.” 
We shall assume that the Governor or the Sec- 
retary of the department concerned directed its 
publication and that it was done in the manner 
prescribed. But the object of the publication is 
mentioned in the Rule itself. It is intended for 
^informing persons whom the Order concerns. 

It is still open to the applicants to contend that 
even though there was a publication, the Gazette 
never reached them. Once it has reached them 
and conveyed the necessary information it is not ^ 
open to take exception to the manner or the 
method in which the information was conveyed, 
but the receipt of the information is a sine qua 
non. 

[9] We are, therefore, of opinion that the 
applicants are not guilty of the violation of the 
provisions of the Order of 20 th March 1943, be- 
cause that Order was wiped out by the Order 
of 2:st April 1943. They are not guilty of the 
breach of the Order of 2lst April 1943, because 
they received the information, on the testimony 
of one of the prosecution witnesses himself only 
on 5 th May 1943. We, therefore, allow this 
application, set aside the conviction and sen- 
tence. The fine, if paid, must be refunded. The 
applicant is on bail and he need not surrender. 

N.S./d.h. Application allowed. 

A. 1. R. (34) 1947 Allahabad 110 [G. N. 58] 

ALIjSOP and Mathde JJ. 

Be 7 ii Madho and others ■ — Plaintiffs — 
Appellants v. Major A. U. John and others 
Defendants — Respondents. 

First Appeal No. 71 of 1943, Decided on 9-6-1948, 
from decision of Civil Judge, Agra, D/- 6-11-1942. 

(a) Transfer of Property Act (1882), S. 54 — Trans- 
fer for consideration other than payments o 
money or for promise to pay is valid. 
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A transfer is valid if it is for consideration and there 
may be valuable considerations other than payments of 
money or promises to pay money. There would be 
nothing invalid in a transfer, say in consideration of 
eerrices rendered. [Para 5] 

(b) Transfer of Property Act (1882), S. 54 — It is 
not necessary that consideration for transfer should 
be immediately ascertainable at time of transfer. 

The law does not require that consideration for a 
transfer should be immediately ascertainable at the 
time of the transfer. It is sufficient that it should be 
ascertainable at the time when the payment is to be 
made. Even if there is some difficulty in ascertaining, 
that would be no reason for holding that the consldera* 
tion is not ascertainable. Where the amount spent in 
litigation conducted by vendee was part of the consi- 
deration for transfer, that amount would certainly be 
ascertainable once the costs had been incurred and the 
litigation had been concluded. [Para 5] 

T, P. Act — 

(M5) Chitaley, S. 54, N. 12. 

(c) Transfer of Property Act (1882), S. 54 — Owner 
can sell property even if not in his actual posses- 
sion. 

There is a distinction between title and possession and 
there is nothing in law to prevent the owner of property 
from transferring his title even if the property is in the 
actual possession of others. [Para 6] 

T. P. Act— 

(’45) Chitaley, S. 54, N. 5, Pt. 13. 

(d) Transfer of Property Act (1882), S. 54 — Owner 
of property conveying it to vendee — Vendee in 
consideration of transfer undertaking to conduct 
litigation in respect of that property at his expense 

^and to pay fifty per cent, of value of property to 
vendor after successful termination of litigation — 
Vendor held transferred property itself and not 
mere right to institute suit — T. P. Act (1882), 
S. 6 (e). 

An owner of property whose ioturests in it were in 
jeopardy owing to claims made by bis brothers, conveyed 
it to the vendee. As consideration for the transfer the 
vendeo was to conduct litigation in respect of the pro- 
perty at his own oxpense and after successful termina- 
tion of the litigation, was to pay to the vendor 60 per 
cent, of the value of the property when recovered: 

Held that the vendor transferred the property itself 
and not a mere right to institute a suit. [Para 8] 

Held further that the bargain was not unfair. 

[Para 11] 

T. P. Act— 

(’45) Chitaley, S. 6, N. 16. 

(e) Contract Act (1872), S. 23 — Vendor not plead- 
ing that bargain was unfair — Plea as to unfairness 
of bargain cannot be raised by third party. 

Where the vendor never raised the plea that so far 
as be was concerned the bargain of sale was unfair or 
unrighteous, an argument on this basis is not open to 
a third party who has no cause to complain in this 
^ matter : 2 Cal. 233 (P.C.), Expln. [Para 10] 

(f) Evidence Act (1872), S. 18— Due execution of 
document. 

The admission of the execution of a document by the 
attorney of the man who executed it is evidence to 
prove that the document was duly executed. [Para 17] 

Wallar Datt and P. N. Hdksar — for Appellants. 

J. Swamp, A. Sanyal, A. P. Bagchi, H. P. Bagchi 
and R. Saran — for Respondents. 


Cases referred ’, — 

1. (’31) 64 Mad. 163 : 18 A. I. R. 1931 Mad. 140 : 135 
I. C. 17, Venkata Jagannada Bao v. Venkata Eumara 
Mahipati Surya Rao. 

2. (’36) 1936 A. L. J. 915: 23 A. I. R. 1936 P. C. 204: 
59 Mad. 910 : 63 I. A. 304: 163 I.C. 4 (P.C.), Venkata 
Jagannada Rao v. Venkata Kumara Mahipati Surya 
Rao. 

3. (’27) 25 A. L. J. 322: 14 A. I. R. 1927 All. 361 : 
49 All. 488: 100 I. C. 610, Ealyan v. Mt. Desrani. 

4. (’76) 4 I. A. 23: 2 Cal. 233 : 3 Sar. 654 (P.C.), Ram 
Goomar Goondoo v. Chunder Canto. 

5. (’88) 12 Bom. 686, Manlshanker Pranjivan v. Bai 
Mali. 

6. (’ll) 33 All. 626: 11 1. 0. 932, Baldeo Sabai v. Hac- 
bans. 

Allsop J. — This appeal arises out of a suit 
for partition and mesne profits instituted by the 
plaintiff appellants, Beni Madho, on the allega- 
tion that he had acquired a share in the proper, 
ties mentioned in the schedules annexed to the 
plaint under a deed of sale or assignment execu- 
ted in his favour by one Henry Celestine John 
on August 22, 1939. It was stated that Henry 
Celestine John had three brothers Kdwin John, 
George Anthony John and Anthony Ulysses 
John, that they jointly held in equal shares 
forty debentures out of two hundred in the Agra 
United Mills Limited, that the mortgaged pro- 
perty was put to sale by the debenture-holders 
and that the properties mentioned in Schs. 
A to D annexed to the plaint passed to the de- 
benture- holders. It was, therefore, alleged that 
the plaintiff was entitled to a one-twentieth 
share in these properties. It was further stated 
that Henry Celestine John and his three brothers 
were owners in equal shares of the properties 
mentioned in schedule E annexed- to the plaint 
and that the plaintiff appellant had acquired a 
one-fourth share in these properties. The first 
eight original defendants were Anthony Ulysses 
John, since deceased, and the representatives-in- 
interest of Edwin John and George Anthony 
John. The other defendants except No. 15 were 
impleaded as holders of mortgages or charges 
created by the brothers of Henry Celestine 
John. Defendant 15 was a receiver appointed 
by the High Court of Bombay in the course 
of a suit instituted by defendants 9 and 10 
on the basis of a mortgage in their favour. 
The tenth defendant has since died and is re- 
presented by the ninth. Anthony Ulysses John 
is represented by his widow, Adriana John and 
his son, Anthony John, 

[ 2 ] The defendants raised various pleas, but 
those which we must first consider were that 
Henry Celestine John had no subsisting interest 
in the properties in suit at the date of the 
alleged execution of the deed of sale and that 
even if he had, there was no valid transfer. On 
the first point the learned Judge of the Court 
below gave a decision against the defendants. 
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On the second point he overruled the contention 
of the defendants that the deed was not proved 
to be executed, but he found that the deed did 
not operate to transfer a share in the properties 
to the plaintiff. His decision was based on two 
grounds, namely, (i) that the deed does not 
evidence a sale bub evidences a transfer of a 
mere right to sue which would be void under 
the provisions of S. 6 , cl. (e), T. P. Act, and ( 2 ) 
that the transfer was based on an agreement 
to finance litigation in consideration of obtain- 
ing a share in the property in suit if recovered, 
which though, as such, w’as not opposed to 
public policy was still so opposed because it was 
based on an unconscionable and extortionate 
bargain. 

[ 8 ] In order to understand and discuss the 
arguments of the learned Judge it is necessary 
to refer to the deed itself. The deed begins with 
a series of recitals explaining how the alleged 
vendor was entitled to the property to be trans- 
ferred, his reasons for making the transfer and 
the fact that the transferee had agreed to pur- 
chase the property and then contains the follow- 
ing general clause : 

‘‘In pursuance of the said agreement with the pur- 
chaser and in consideration that the purchaser will at 
bis own expenses aod costs take proper legal steps and 
other necessary proceedings in the litigation herein 
above referred to and other necessary action to protect 
and defend the properties hereby conveyed and as- 
signed to him and in further consideration* that in the 
event of bis succeeding in litigation the purchaser will 
pay to the vendor a sum equivalent to fifty per cent of 
the gross antount and value that be recovered and 
realised by the said purchaser out of and in respect of 
the said properties.” 

[4] In explanation of this clause, it should be 
stated that the recitals had set forth that the 
interests of Henry Celestine John were in 
jeopardy owing to claims made by Anthony 
Ulysses John and George Anthony John, that he 
was not in a fit state of health to go to India 
to protect his interests and that it was neces- 
sary to undertake litigation to uphold his rights. 
After this general clause there are series of 
clauses by which the alleged vendor granted, 
conveyed and confirmed unto the purchaser 
certain shares in various properties. Then there 
were certain covenants by the vendor intended 
to secure the purchaser in his rights and lastly 
there were certain covenants by the purchaser 
who also executed the deed. The first three of 
these covenants were that the purchaser should 
take all necessary steps to enforce the rights of 
the vendor, that the purchaser should pay to the 
vendor a sum equivalent to fifty per cent, of the 
gross amount and value of the property recover- 
ed and that the purchaser should have no claim 
against the vendor in respect of any expenses, 
costs or other disbursements which be might 


have to incur, defray and spend over the litiga- 
tion, The fourth covenant was that all property 
recovered by the purchaser in respect of the 
rights assigned should be paid to the joint ac- 
count of the vendor and purchaser whose receipt 
alone should be a sufficient discharge. It may 
perhaps be mentioned that each of the clauses 
conveying shares in various properties was ex- 
pressed to be subject to the covenants by the* 
purchaser. 

[5] The learned Judge has referred to the de- 
finition of the term “sale” in s. 54 , T. P. Act. He 
Bays that the price of property sold must he 
ascertained or ascertainable in money. He then 
says that the consideration of the so-called deed 
of sale consists of an undertaking by the vendee 
that he would fight out the litigation at hia own 
expense and in the event of his success would 
pay a sum equivaltnt to fifty per cent, of the 
gross amount recovered and realised by him. 
Then the Judge says that the costs of litigation 
were unknown and unascertainable in advance 
and besides this there was some risk involved 
and thus these costs could not be given a market 
value and this transaction could not be called 
a sale. He seems to have inferred that the trans- 
fer, if not a sale, would necessarily be invalid- 
There seems to be no force in this contention, 
A transfer is valid if it is for consideration and 
there may be valuable considerations other than 
payments of money or promises to pay money. 
There would be nothing invalid in a transfer, 
say, in consideration of services rendered. I may 
further say that it is difficult to understand the 
learned Judge’s argument that the consideration 
for this transfer was not ascertainable in money. 
The law does not require that it should be 
immediately ascertainable at the time of the 
transfer. It is sufficient that it should be ascer- 
tainable at the time when the payment is to be 
made.. If it can be said that the amount spent in 
litigation was part of the consideratiou, that 
amount would certainly be ascertainable oncej 
the costs had been incurred and the litigation 
had been concluded. No payment was 10 be 
made till the property had been recovered as a 
result of litigation. It is clear, however, that 
the pifrcbaser did not undertake to pay any sum 
on account of the costs of litigation to the 
vendor and therefore it was not necessary to 
ascertain what those costa were. All he pro- 
mised to do was to pay half the value of the 
property recovered and the amount due could 
clearly be ascertained when the property bad 
come into the possession of the purchaser. Even 
if there was some difficulty in ascertaining the 
exact value of the property that would be no 
reason for holding that the value was not ascM- 
tainable. The learned Judge has referred to the 
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case in 54 Mad. 163^ but even i£ that case can be 
said to support bis argument, the decision ^as 
set aside in appeal by their Lordships of the 
Privy Council (1936 A. L. J. 915.^) 

[6] Then the learned Judge refers to the fact 
that the vendor 'was not in actual possession of 
the property and that it was in the possession 
of others. This observation does not appear to 
be relevant because there is a distinction be- 
tween title and possession and there is nothing 
in law to prevent the owner of property from 
transferring his title even if the property is in 
the actual possession of others. The learned 
Judge seems to have been influenced by the 
observations made by Lindsay J. in 25 A. L. J. 
322,^ but I must say, with the greatest respect, 
that these observations seem to ignore the dis- 
tinction between title and possession and seem 
to suggest that a disputed title does not exist 
until a decree is passed by a Court of law in 
favour of the claimant, whereas the truth is that 
a title is merely affirmed and not created by 
the Court. No Court can pass a decree in favour 
of a claimant to property unless that claimant 
has already an existing title. The other learned 
Judge, Sulaiman J., disagreed with Lindsay J. 
and I have no doubt that bis decision was 
right. 

[7} The learned Judge seems to have thought 
that the purchaser’s- fourth covenant, namely, 
that the property recovered should be transfer- 
red to the joint account of the vendor and pur- 
chaser implied that the vendor would remain the 
owner of the property. The learned Judge says, 
“The sale deed read as a whole would show that 
Mr. li. C. John tells Mr. Beni Madho that I 
transfer yon property subject to my retaining 
half share.” Even if the deed can bear that 
interpretation, it must still mean that half of the 
property was transferred in pratsenti to Beni 
Madho. There is no reason why the transfer at 
least of the half share should not be valid. The 
learned Judge, however, goes on to argue that 
the vendor meant to reserve to himself an 
interest in the property and that be did not in- 
tend to pass an absolute title to the purchaser. 
It is on this basis that he says that this is not a 
transfer of property but a transfer of a mere 
right to sue. As I have already said, the argu- 
ment could not appily to half the share which the 
vendor purported to transfer because in that 
half at least he did not retain any interest. 

[8] Learned counsel for the respondents has 
not argued that the transaction w’as not a transfer. 
His argument is that the intention of the parties 
on a proper construction of the deed was that 
the transfer should not operate and the property 
should not vest in the purchaser till the proposed 


litigation bad come to a conclusion and the pro- 
perty bad come into the purchaser’s bands. In 
my judgment the deed cannot bear this construc- 
tion. The vendor has clearly stated in all the 
paragraphs by which he has conveyed shares in 
various properties that be is conveying them im- 
mediately. The transaction was quite a simple 
one. The property was conveyed to the pur- 
chaser and the price w as to be ascertained after 
the purchaser had recovered the property. At 
that time the value of the property was to be 
ascertained and half that value was to be paid 
to the vendor. The purchasers covenant to take 
all necessary steps to recover the property was 
necessary because the price depended on the 
recovery. The learned Judge has remarked that 
the purchaser did not acquire a full title because 
he could not even settle with the defendants out 
of Court. There is nothing in the deed which 
prevents him from doing so, but if by such settle- 
ment he recovered less property than he should 
have recovered he would be liable for a breach of 
covenant to pay damages to the extent of half the 
value of the property which he should have 
recovered if he bad properly pursued his remedy. 
The covenant that the property should be put in 
a joint account seems only to have been inserted 
by way of precaution so that the vendor might 
more easily recover the price that was due to 
him. It does not to my mind imply an under- 
standing that the vendor should retain a title in 
half the property recovered. There is nothing in 
the deed to the effect that the vendor shall be 
put in possession of any property as such. He is 
entitled under the terms of the deed only to half 
the value of the property paid in money. It is 
not quite clear bow any property as such would 
be put in a joint account. The meaning of the 
covenant perhaps was that the purchaser should 
deposit the value of the property in a joint account, 
but, however that might be, this w’as purely 
a matter between the vendor and the purchaser. 
The final phrase “whose receipt alone shall be a 
sufficient discharge” probably does mean that a 
valid discharge could be given only by the 
vendor and purchaser jointly, but this is an 
agreement between the purchaser and vendor 
alone and I cannot see how it can afi*ect any 
third party. It can refer only to payments of 
money and not to any property as such. Its 
probable meaning w'as that purchaser alone 
should not operate the joint account. To my 
mind, it cannot possibly mean that the vendor 
is to remain ow'ner of any share which he clearly 
purported to transfer to the purchaser. I am of 
opinion that the transfer was not invalid for the 
reasons given by the learned Judge. The vendor! 
transferred the property itself and not a mere! 
right to institute a suit. 
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[9] Learned counsel for the respondents has 
argued that there was an intention that the 
vendor should be joined in any suit instituted 
by the purchaser for the recovery of the property 
but he has not referred to any part of the deed 
from which that intention can be gathered. The 
purchaser was to undertake the litigation at his 
own costs and expense and indeed the very reason 
for the transfer as expressed was that the vendor 
was precluded by his age, health and financial 
position from taking any part in the litigation. 

[ 10 ] The argument of the learned Judge that 
the transfer was contrary to public policy is 
based on his conclusion that the property con- 
veyed by the deed was disproportionate to the 
price which was to be paid by the purchaser. 
He said that the title of the vendor to the pro. 
perty was quite clear and there was very little 
risk involved in the litigation. His argument 
was that Beni Madho would have been sure to 
win the case if he had impleaded the vendor 
as CO- plaintiff and that he was to get a reward of 
Rs. 75,000, in case of his success whereas he was 
likely to spend very little, as compared to this 
sum, on the litigation. This sum of Rs. 75,000 is 
estimated value of half the property as set forth 
in the deed of sale. It is to be noticed that the 
I vendor never raised the plea that so far as he 
was concerned the bargain was unfair or un. 
righteous. It seems to me that an argument on 
this basis is not open to the defendants-respon- 
dents who have no cause to complain in this 
matter. Learned counsel has argued that it 
was held by their Lordships of the Privy Council 
in 4 I. A. 23^ that an unjust agreement to finance 
litigation was contrary to i^ublic policy and that 
any agreement which is contrary to public policy 
is void under the iDrovisions of S. 23, Indian Con- 
tract Act, and is not merely voidable. His 
argument is based, it appears to me, on an 
unjustifiable use of authority. In 4 i. A. 23* 
their Lordships of the Privy Council were not 
considering whether the agreement was a 
void agreement under the provisions of S. 23, 
Contract Act. They were considering whether 
it should in terms be enforced and I do not 
think it is safe to infer from the remarks which 
they made that they would have held that the 
contract was void as against the whole world if 
the parties to it bad not themselves objected. 
Learned counsel for the respondents has referred 
US to two cases, namely, 12 Bom. 686® and 
33 All. 626.^^ In the first Case it is true that the 
Court refused to enforce the right of the trans- 
feree from a minor against third parties on the 
ground that those parties would be prejudiced 
if the minor at some later time objected to the 
t)-ansfer. That was a very special case. In the 
other case the transferor was a party to the suit 
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by the transferee and himself objected to the 
transfer. 

[ 11 ] In the case before us the question also 
arises whether the bargain can rightly he held 
to have been unfair or unrighteous so that it 
would be contrary to public policy to enforce it. 
The learned Judge may be of opinion that there 
was no doubt about the vendor’s title to the pro- 
perty, but it does not necessarily follow that that 
was the opinion of the parties to the contract of 
sale. There is no reason to suppose that they did 
not think that the vendor had a just claim, hut 
the purchaser might well have thought that he 
was running a certain risk in view of the 
chances of litigation. He had undertaken to 
expend money on instituting a suit and in pro- 
secuting it and the expenses of litigation are by 
no means small in this country. He may have felt 
that it would not be worth his while to take this 
risk unless he received a substantial remuneration 
in case of his success. Even if he was fairly certain 
of obtaining a decree it did not necessarily follow 
that he would be able to execute it without years 
of trouble and much expenditure. If we are to 
judge by the results, so far Beni Madho has 
spent hia money, time and trouble and has ob- 
tained nothing whatsoever. In my judgment iti 
cannot be said that the bargain was unfair espeoi-l 
ally as the other party to it has never raised the 
plea that he was unfairly treated. As far as the 
respondents are concerned, it is difficult for 
them to raise the plea that Beni Madho over- 
reached the vendor since they contend that the 
vendor had no title to transfer and according to 
them Beni Madho had been induced to spend 
money without ever having any right to gain 
an advantage. I think the unsoundness of learn- 
ed counsel’s argument that he can question the 
validity of the transaction on the ground that 
it is void as against public policy is apparent 
because one might raise the hypothesis that the 
bargain was unfair to Beni Madho and surely if 
that was the finding it could not be said that 
the respondents could urge that it was void in 
spite of Beni Madho’s own contention that he 
was not dissatisfied with it. In my judgment this 
contention was not open to the defendant-res- 
pondents and, even if it was, there is, as a mat- 
ter of fact, no sufficient reason for holding that 
the agreement was so unfair to the vendor that 
the Courts should refuse to give effect to it. 

[12] The defence that Henry Celestine John 
had no interest in the property at the date when 
he executed the deed of sale is based on the 
allegation that this was partnership property 
and that the vendor was so deeply indebted to 
the partnership that he had lost his interest in 
the partnership property. There is no evidence 
at all that he ever transferred his interest to 
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his alleged partners. Learned counsel for the sister, that this partnership continued till the 

respondents has not urged, as 1 understand, death of George Anthony John in 1937 and that 

that Henry Gelestine John bad ceased to have an the ten lakhs of debeotures originally held by 

interest in the property in suit but he has raised Henry Celestine John transferred by him to the 

another argument that the property could be brothers after the sister’s death and retransferred 

transferred to the plaintiff-appellant only subject after the payment of the amount due to her was 
to a taking of the partnership accounts. He has partnership property. 

urged that the defendants who were partners of [15] In so far as we are concerned with the 
M the vendor had a lien upon the vendor’s share properties in Schs. A to D, it seems to me that 
in the partnership property to secure the pay* there is a complete answer to the respondents’ 

ments of sums due to them from the vendor in case. Whether there was or was not a partner- 

his capacity as their partner. ship up to the year 1937, this property at least 

[13] The properties transferred must be divid- after the sale in execution of the decree could 

ed into two separate parts for the purposes of not be described as partnership property. George 

this argument. There can be no doubt that all Anthony John instituted the suit on the basis of 

the properties in suit were at one time the pro- the debentures as trustee for the debenture- 

perties of a firm operating under the title of holders but the sale certificate is a document of 

A. John & Co. in which the partners were Henry title and it shows that the property waspurchas- 

Celestine John, his three brothers and his sister, ed by each debenture-holder separately. There is 

Lilian Mary Joranides. The sister died in the nothing in it to suggest that the ten lakhs of 

year 1920 and the original partnership came to debentures originally held by Henry Celestine 

an end. Before this event occurred, the firm or John were transferred at the sale to a partner- 

partnership had transferred the properties men- ship consisting of the four brothers. It is there- 

tioned in Schs. A to D of the plaint to a com. fore unnecessary to go into the questions of law 

pany known as the Agra United Mills Limited which can be raised whether the suit was barred 

for a large sum of money. The company was by limitation because it was in essence a suit 

not able to pay the full consideration and the for taking partnership accounts or whether the 

four brothers independently took up a number plaintiff can get the property only subject to a 

of debentures which were issued by the company, lien held by the other partners. 

that is, they held mortgages on the property to [16] To the property in sch. E other con* 
secure the payment of a balance of the price of siderations apply. This property consists of 

this property. Henry Celestine John for his part four houses, three in Agra and one in Mussoorie, 

had debentures to the value of ten lakhs. After and a shop in Agra. Learned counsel for the 

the death of the sister, the four brothers set respondents has argued that this at least must be 

apart a sum of money in their accounts as a considerd to have been partnership property till 

reserve for the payment of her share of the as- the death of George Anthony John in 1937 . The 

sets of the partnership to her executors or trus- property did originally belong to the firm, A. 

tees. They credited Henry Celestine John with John & Co. He argues that this firm was con- 

ten lakhs of rupees, the value of his debentures tinned under a new agreement after the death 

and held those debentures in trust for part of of Lilian Mary Joranides and that the property 

the payment of the sister’s share. Eventually continued to be the property of the new partner, 

the sum due to the sister was paid and the ship consisting of the four brothers. There is no 

debentures were returned to the brothers. It w’as evidence however of any definite agreement bet- 

shown in the account that each brother was ween the four brothers constituting a new part, 

credited with a sum of Rs. 250,000. Finally in or nership. A reference has been made to certain 

about the year 1927 the debenture holders inati- accounts which are printed on our record but 

tuted a suit for the sale of their property on the learned counsel for the appellant has argued 

basis of their mortgage and obtained a decree that these are not strictly proved and, even if 

from the Court. In execution of this decree the they are proved, they do not establish* the rea- 

property was put to sale and was bought by the pendents’ case. It appears that Henry Celestine 

holders of the debentures. Eventually in the John had gone away to England and was 

r sale certificate it was shown that each of the there conducting a branch business on behalf of 

debenture holders was entitled to a separate A. John & Co, The other brothers remained in 

share in the property. The share of Henry Celes- India and on the face of it it seems that the 

tine John was the one-twentieth which is claimed accounts w’ere not so much the accounts of a 

by the plaintiff in this suit. partnership but accounts showing the respective 

[14] The contention of learned counsel for rights and liabilities of the four brothers as 
the respondents is that the four brothers entered between themselves. Certain of the items in the 
mto a new partnership after the death of the accounts could not possibly refer to any part 
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ncrship. There is one item, for instance, of Bs. 

25.000 which is credited to George Anthony 
John alone. It is described as the proceeds of 
the sale of furniture of a house No. 46 Canton* 
ments, belonging to George Anthony John. 
There is another entry by which Rs. 5,000, Rs. 

3.000 and Rs. 2,500 were credited separately to 
Edwin John, George Anthony John and An- 
thony Ulysses John on account of Directors’ 
bonuses paid by the Agra Spinning and Weaving 
Mills Co., Limited. No reference is made in the 
accounts to any profits earned by A. John & Co. 
after 31-12-1921. There is thereafter an entry 
about small sums said to have been the profits of 
John Brothers. There is no evidence of any de. 
finite contract of partnership between the four 
brothers after the death of their sister. It seems 
that they carried on their afi'airs in some joint 
way without any definite agreement and they 
may have thought that there was a partnership of 
some kind. There is some correspondence between 
the brothers about the affairs of the business in 
London managed by Henry Celestine John. 
There is a letter written by the latter in the 
year 1926 in which he stated that he under- 
stood that A. John & Co.was still a continuing 
concern. He wished for an explanation of the 
fact that the accounts sent to him contained 
no reference to this firm but instead a reference 
to John Brothers. Probubly the brothers were 
not very clear in their own minds upon the ques- 
tion whether there was or was not a partnership. 
There can be no doubt that all four brothers bad 
equal shares in the property described in Scb. E, 
but in the absence of any evidence it cannot be 
inferred that they treated this property as the 
property of any partnership. On one occasion at 
least they mortgaged two of the houses men- 
tioned in the schedule and Henry Celestine John 
fexecutc-d a power of attorney by which he autho- 
rised George Anthony John and Anthony Ulys- 
ses John to execute a mortgage on his behalf. 
Learned counsel for the respondents has argued 
that this might merely have been a precaution 
required by the mortgagee but it is at least in 
some measure an indication that the property 
was regarded as being held by the four brothers 
as tenants-in-common and not as the property 
of a partnership. The four residential houses at 
least do not appear to be property that would 
in normal circumstances be connected with any 
business. In my judgment it is not established 
that this property was partnership property so 
that it would be necessary to go into the account 
of the partnership lefore allowing the plaintiff 

to get possession of his share of it. 

[17] Learned counsel for the respondents 

raised some other arguments. One was that 
George Anthony John who instituted the suit on 


the basis of the debentures as trustee for deben. 
ture-holders was entitled to get from the plain- 
tiff share of the costs of that suit before 
transferring the property recovered by means of 
it. There is a letter from Henry Celestine John 
in which he admitted that he was liable for his 
share of the costs of the suit, but it is apparent 
that there was no charge on the property for the 
payment of the costs and therefore there is 
reason why the plaintiff should be liable for any 
share of them. Another argument addressed to us 
by learned counsel for the respondents is that 
the learned Judge of the Court below was wrong 
in holding that the deed of sale was executed by 
Henry Celestine John. He argues that there is 
no evidence of any witness that the document 
was executed in his presence. The learned Judge 
of the Court below has relied on the evidence of 
two witnesses who have deposed that the signa- 
ture on the deed is that of Henry Celestine John. 
The defendants did not definitely deny that the 
signatures were bis and they produced no evidence 
to rebut the evidence produced by the plaintiff. 
Henry Celestine John executed a power of 
attorney in favour of a lawyer in India to enable 
that lawyer to get the deed registered on his be- 
half. The deed was duly presented by the 
attorney for registration and its execution was 
admitted. Learned counsel for the respondents 
has argued that he is not bound by any admis- 
sions made by Henry Celestine John as he is not ^ 
claiming the property through him. It seems 
however that the admission of the execution of 
the document by the attorney of the man who 
executed it is evidence to prove that the docu- 
ment was duly executed. However that may ho, 
there is nothing to rebut the evidence of the two 
witnesses who identified the signature of Henry 
Celestine John. I have no doubt that the docu- 
ment was duly executed. 

[18] The other argument is that there is no 
positive evidence to prove that Henry Celestine 
John had understood the contents of the docu- 
ment when he. executed it. There was in my 
judgment no reason for such evidence. There is 
no suggestion that Henry Celestine John was 
not of sound mind and the assumption is when 
he executed a document that he had understood 
its contents. 

[ 19 ] Learned counsel for the respondents has 
mentioned some other points. He has claimed ^ 
that the defendants should not be liable for any 
monies by way of mesne profits which did not 
actually come into their hands. The other side 
agree that this contention is right. Another 
point was that the mesne profits should not be 
calculated on the profits accruing from the work- 
ing of the mills. It is admitted that the mill® 
were taken over by the Receiver appointed by 
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the Bombay High Court and that he rented 
them to George Anthony John and Anthony 
Ulysses John who worked them in partnership. 
The other side agrees that the plaintiff is entitled 
only to his share of the rents paid to the Recei- 
ver. Learned counsel for the respondents also 
wished us to make it clear that mesne profits 
should be recovered only for the three years next 
before the institution of the suit and the other 
side agreed that this is so. 

[20] My conclusion is that the plaintiff is 
entitled to a decree for partition and for mesne 
profits. I would, therefore, pass a preliminary 
decree in his favour that he is entitled to one- 
twentieth share in the properties 'mentioned' 
in Schs. A to D and one-fourth share in the 
properties mentioned in sch. E and that 
the Court below should partition the property 
by metes and bounds except in so far as the 
property is subject to the provisions of the 
United Provinces Land Revenue Act. I would 
also pass a preliminary decree that the plaintiff 
is entitled to mesne profits for a period of three 
years next before the institution of the suit and 
thereafter till such time as the property is 
delivered to him. The Court below will calcu- 
late the amount of the profits and pass such 
decree as is suitable after having made its 
calculations in accordance with the findings in 
this judgment. The plaintiff is entitled to his 
costs from the defendants other than defen- 
dant 15 the Receiver appointed by the Bombay 
High Court, and defendants 7 and 8 who were 
pro forma. The costs should be incorporated 
in the final decree of the Court below. 

Mathup J — I agree. 

By the Court. — A decree shall be drawn up 
as suggested in the judgment of Allsop J. 

DS./r> Ti. Appeal allowed. 
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Benares Bank Ltd. — Appellant v. Bank of 
Bihar Ltd,, and others — Bespondeyits. 

First Appeal No. 40 of 1942, De’cl 19-2-1940, from 
order of Civil Judge, Benare?, D/- 7-11-1941. 

(al Registration Act (1908), S. 49 — Equitable 
mortgage by M in favour of B — B executing pro- 
note in favour of P and as security assigning debt 
due from iVJ under equitable mortgage by way of 
unregistered sub-mortgage — Suit by P against M, 
B and one D praying for mortgage decree against 
Af — Alternative prayer for money-decree — D pur- 
chasing mortgage properties and depositing amount 
in Court — Objection on ground of non-registration 
of sub-mortgage — Held owing to non-registration 
P could not enforce security against mortgage pro- 
perties — But P had valid and subsisting charge 
over amount paid in Court by D. 

B a bank took a mortgage by deposit of title deeds 
from M to socaro a large sum outstanding on a 


Allahabad 117 


running account. Subsequently B executed a pronote 
for Rs. 40,000 in favour of P and as security for the 
payment executed a deed of assignment (in the nature 
of a sub-mortgage) by which B assigned the debt due 
on the equitable mortgage executed by M in B's favour 
and handed over the title deede to P. Admittedly this 
sub-mortgage was not registered. Thereafter P filed a 
suit against AT, B and £) (who bad contracted to pur- 
chase the mortgaged properties) and prayed for a mort- 
gage decree under O. 34. R. 4 and a personal decree 
under O. 34, B, 6 thus seeking to enforce the security 
under the sub-mortgage against the properties charged 
by the equitable mortgage. P, in tbe alternative prayed 
that if mortgage decree could not be passed, a personal 
decree against M in his favour as sub-mortgagee be 
passed (thus claiming to stand in the shoes of B). After 
the suit was filed an order for compulsory winding up 
was passed against B and with the leave of the Court P 
was allowed to continue the ruit against B. The 
liquidator contended that the sub-mortgage not having 
been registered the rights under the equitable mortgage 
did not pass to P and he was therefore not entitled to 
sue on it. During tbe pendency of the suit, D purchased 
the properties covered by the equitable mortgage and 
deposited Rs. 50,000 in Court to answer the claim of 
either B or P. This purchase was sanctioned by the 
Court and the question was whether the sum in Court 
should first be applied in satisfaction of tbe debt due to 
P or whether it formed part of the assets of the 
liquidator against which P would have a right to prove 
as a creditor : 

HeW that as a security over the lands comprised in 
the deposited title deeds the objection as regards non- 
registration was fatal to the sub-mortgage. But tbe 
security of P over the debt due under tbe equitable 
mortgage was not affected by non- registration of the 
sub mortgage and tbe consequent failure of the charge 
over the security constituted by the lands and buildings. 
P was therefore entitled to a valid and subsisting 
charge by virtue of the sub-mortgage over the amount 
of Rs. 50,000 which was lying in Court to the credit of 
the suit, and out of that amount he was entitled to be 
paid the amount due on the promissory note executed 
by P to P : 18 A. I. R. 1931 P. C. 245, Bel. on. 

[Paras 13, 15, 17] 

(’45-Com) Registration Act, S. 49, N. 23. 


(b) Companies Act (1913), S. 109 — Registration 
under — "Validity of charge does not depend upon 
date of registration — Particulars sent in within 21 
days from date of execution — Owing to dispute 
about fees registration effected after 2 years— Secu- 
rity is not destroyed. 


It is important to notice the distinction that what 
avoids the charge is not lack of registration under 
S. 109 but the neglect to send in the particulars. The 
validity of the charge does not depend on the date on 
which the Registrar chooses to make the necessary 
entry in the register : (1924) 1 K. B. 431, RcL on. 


Lt'ara 16J 

Tbe section is complied with if the particulars of the 
charge ate finally submitted within 21 days from the 
date of execution of the charge. Where this has been 
done tbe mere fact that the registration was allowed to 
stand over for a period of over two years owing to some 
outstanding dispute about the fees would nob destroy 

[Para IGj 


companies Act (1913). S. 109 _ Registration 
should not be unduly delayed. 

The provisions of S. 109 are designed as a protection 
to the public. Hence tbe matter of registration of the 
charge under S. 109 should not be allowed to be delayed 
for an unduly long time. [Para 16] 
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(d) Companies Act (1913), S. 114 — Certificate of 
registration granted — Registration cannot be chal- 
lenged. 

Once a certificate of registration is granted under 
S. 114, it is no longer open to* challenge any of the 
mechanical steps of registration including the delivery 
of particulars or the payment of prescribed fees : (1908) 
1 Ch. D. 152 and (1924) 1 K. B. 431, Ref. 

[Para 16] 

S. N. Sen and Mukhtar Ahmad — for Appellant. 

P. Z/. Banerji, A. Sanyal, Damodar Das, K. P. 
Gwpla and Radha KisJian — for Respondents. 

Cases referred : — 

1. (’35) 22 A. I. R. 1935 All. 837 ; 158 I. C. 525, Gopi- 
nath V. Mt. Bekali. 

2. (’31) 59 Gal. 377 : 18 A. I. R. 1931 P. C, 245 : 58 
I. A. 323 : 134 I. C. 651 (P. C.), Imperial Bank of 
India v. Bengal National Bank Ltd. 

3. (1924) 1 K. B. 431 : 93 L. J. K. B. 241 : 130 L. T. 
465, National Provincial Union Bank of England v. 
Charnley. 

4. (1908) 1 Cb. D. 152 : 77 L. J. Ch. 43 : 97 L. T. 
824, In re Yolland. 

Braund J. — This is a first appeal from the 
decision of the learned Additional Civil Judge 
of Benares in a suit which relates to the trans- 
actions of the Benares Bank Limited, now in 
liquidation. The facts are relatively simple and, 
we venture to think, when understood, them- 
selves go a long way towards providing the 
solution of the difficulties which have occurred. 

[2] On 3 12-1936 the Benares Bank Limited 
(herinafter called “the Benares Bank”) in the 
course of its business took a mortgage by deposit 
of title deeds from a certain Bai Sahib Har- 
krishna Das and others to secure a principal 
sum of Rs. 2 , 10,000 then outstanding against the 
mortgagors on a running account with the Bank. 
The title deeds deposited with the Benares 
Bank related to certain lauds and buildings 
more particularly described in the sch. 2, to the 
instrument of mortgage. The terms of the instru- 
ment of deposit are not very material, but it may 
be observed that the security was for the principal 
sum together with interest thereon at the rate 
of seven and a half per cent, per annum and 
that, following the customary form, the mort- 
gagors (whom, to save confusion, we shall here- 
inafter refer to as the “ principal mortgagors ”) 
undertook at the request of the Benares Bank 
at any time to execute a mortgage over the 
properties in the English form. The date for the 
repayment of the debt was expressed to be 

31-12-1938. _ T» T 1, • « 

[ 3 ] On 24 - 4-1939 the Benares Bank, being 
itself then in need of money, either borrowed 
from, or were then themselves indebted to, the 
Bank of Behar Limited (hereinafter called the 
“Bebar Bank”) in a sum of forty thousand 
rupees for which on that date a promissory note 
wa^ executed by the Benares Bank in favour 
of the Behar Bank. At the same time, as a 
security for the payment of this sum of forty 


thousand rupees by the Benares Bank to the 
Behar Bank the former executed what is des- 
cribed as a “deed of assignment ”, which is set 
out at p. 35 of our paper book. This instrument 
of 24-4-1939, which we shall hereinafter refer to 
as the “sub-mortgage”, was, so far as material, 
in the following terms : 

“ We hereby assign to the Bank of Behar Limited 
the following debts as security for an advance of 
Rs. 40,000 (rupees forty thousand) taken from them vp 
under a pronote executed by us of date. The debts are 
unencumbered and nothing out of it has been realised. 
Any payment made to us in future towards the same 
will be handed over to the Bank of Behar Limited 
immediately Details of debts. Equit- 

able mortga(|(e, dated 3'12*1936, from Rai Sahib Har- 
kisshen Das and others to Benares Bank Limited. 

Then followed a list of the title deeds in the 
custody of the Benares Bank as principal mort- 
gagees which were handed over to the Behar 
Bank as sub-mortgagees. 

[4] It should be noticed . that between the 
date of the principal mortgage in 1936 and the 
date of the sub-mortgage in 1939 very substantial 
payments had been made by the principal mort- 
gagors in reduction of their running account with 
the Benares Bank with the result that at the 
latter date there was only outstanding on the 
security of the principal mortgage a sum of 
RS. 47,112. 

[5] On 1 st February 1940, the Behar Bank 
launched the suit out of which this appeal arises. 

It is, wo think, material for us to pay some ^ 
attention to the exact form which this suit took in 
the first place. The first eight defendants to it were 
the then principal mortgagors. Defendant 9 was 
the Benares Bank, which was, of course, the 
principal mortgagee and the mortgagor in res- . 
pect of the sub-mortgage to the Behar Bank. 

A loth defendant who was a certain Mr. Dalmia, 
was also added. His concern with the matter 
was that he had prior to the date of the suit 
entered into a contract for the purchase of the 
mortgaged properties which consisted of collieries. 
The plaint started by setting out the fact that 
the Behar Bank had become the assignee of the 
principal mortgage by virtue of the sub-mortgage 
of 24 th April 1939. It went on to admit that 
only a sum of Rs. 47,112, was then outstanding 
on the principal mortgage, and it then set out 
the particulars of the sub-mortgage of April 1939. 

In the form in which it was originally drafted, 
it concluded with prayers, first, for a mortgage 
decree under O. 34, B. 4 of Sch. 1, Civil P. C., 
against the principal mortgagors and, secondly, 
for liberty to apply, in the event of there being 
a deficiency after sale, for the usual personal 
decree against the original mortgagors. It is to 
be noted that these two prayers which are num- 
bered (a) and (b) in the plaint are based upon 
the footing that the plaintiffs were seeking to 
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enforce their security constituted by the sub> 
mortgage against the properties comprised in 
and charged by the original mortgage. The 
third item of relief which the plaintiffs claimed 
was that "if for any reason the plaintiff be not 
deemed entitled to the reliefs claimed above" — 
meaning relief on the footing of the sub-mort* 
gage — "then a decree for Es. 40,000 as principal 
and Bs. 1,559-11-9 interest . . . This obviously 
was a claim on the personal covenant to pay, 
but the plaint omitted to state against whom tbe 
claim was made. 

[6] The next material event which occurred 
was that on 1st March 1940, a compulsory wind- 
ing up order was made in this Court against tbe 
Benares Bank. On tbe making of the winding 
up order, it was obvious that the suit, so far as 
it was a suit against the Benares Bank, could 
not proceed without the leave of the winding up 
Court under s, 171, Indian Companies Act. This 
accordingly was applied for by the plaintiffs in 
April 3940, and, as was obviously proper, leave 
was given by the winding-up Court to the Behar 
Bank to proceed with the suit. Thereafter in 
July 1940, and September 1941, further amend- 
ments were made in the third part of the relief 
claimed by the plaint which made it evident 
that what the plaintiffs were claiming was a 
personal decree against the mortgagors in favour 
of the plaintiffs "as assignee of the debt due to 
defendant 9", that is to say the Benares Bank. 

"^It follows, therefore, that what the plaintiffs 
were really claiming by the third part of the 
relief sought by them was a decree in their 
favour as sub-mortgagees against the original 
mortgagors. In other words they were claiming 
to stand in the shoes of the Benares Bank. 

[ 7 ] We do not think that we need deal with 
any of the written statements except possibly 
that of the Benares Bank. The liquidator of the 
Benares Bank by the Bank’s written statement 
of May 1940 admitted that the outstanding 
balance of the account between tbe Behar Bank 
and the Benares Bank was then Bs. 41 , 559 - 11-9 
in favour of the former. It went on, however, to 
take two substantive points in opposition to the 
sub-mortgage. First it contended that the sub- 
mortgage had never been registered under the 
Registration Act and that, therefore, "the rights 
under the said equitable mortgage" — meaning 
the principal mortgage — "did not pass to the 
plaintiff’ and, secondly, tbe plaintiff' has no right 
or locus standi to sue on the basis of tbe equit- 
able mortgage. The second point taken by the 
Liquidator was that the sub. mortgage had never 
been registered with the Registrar of Joint Stock 
Companies under S. 109, Companies Act, and ac- 
cordingly that it was void as a security as 
against the Liquidator and the creditors of the 


Benares Bank. This last mentioned contention 
on the part of the liquidator involves certain 
further facts relating to the registration of the 
sub-mortgage with the Registrar of Joint Stock 
Companies, which are not, we think, in dispute, 
which it will be convenient here to set out. 

[8] The sub-mortgage was executed, as we 
have already said, on 24th April 1939. Particulars 
of tbe charge created by it were sent by the 
Benares Bank to the Registrar on 4th May 1939 , 
but they were not sent on the prescribed form 
and were not accompanied by the prescribed 
fee. On 8th May another form was substitu- 
ted by the Benares Bank, but this too, was 
rejected by the Registrar on the ground that 
the form was obsolete. On llth May one of 
the Directors of the Benares Bank went and saw 
the Registrar at Lucknow and on that day 
lodged the particulars with him on the correct 
form. The Registrar actually examined the 
original of the instrument of charge and, having 
stamped it, returned it to the Director of the 
Bank. That, it is to be observed, was well 
within the period of 21 days from the date of 
the execution of the charge. It seems that the 
prescribed fee had still not been paid and, on the 
15th May, a sum of Bs. 10 was sent to the Regis, 
trar, but, after a delay of six weeks, the Registrar 
pointed out that this was not enough and that a 
further sum of Bs. 20 was necessary. This led to 
a wrangle between the Bank and tbe Registrar 
after which the whole matter went to sleep until 
24th September 1941 when, as a result of renewed 
proceedings, the charge was actually registered 
by the Registrar. Finally, tbe Registrar issued a 
certificate of the registration of the sub-mort- 
gage, the actual date of which is immaterial, 
under s. 114, Companies Act. 

[9] Those are the material facts. But before 
seeing how the matter was dealt with when it 
came before the learned Judge of Benares for 
hearing, there is one further relevant matter to 
be mentioned. In July 1941 during the pendency 
of tbe suit, a compromise was arrived at between 
the defendants inter se. This is set out at p. 14 
of our paper book. It was a very simple 
arrangement. It will be remembered that Mr. 
Dalmia had become the purchaser of the pro- 
perty under a contract. What was agreed be- 
tween the defendants was that this contract 
should be proceeded with notwithstanding the 
suit and that Mr. Dalmia should pay into Court; 
in the suit a sum of Bs. 50,000 to answer tbe 
claim of tbe Behar Bank or the Benares Bank 
as the case might be according to the result of 
the proceedings. It is an open question whether 
the Behar Bank as the plaintiffs might have 
objected to this course; but the fact is that they 
did not and they do not now object. It is very 
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material, therefore, to observe that, as a result 
of this compromise, which was recorded and 
sanctioned by the Court, the dispute has now 
shifted from the rights of the plaintiffs as against 
the property comprised in the security to their 
rights as against the sum of Rs. 50,000 now lying 
in Court to the credit of the suit. In other 
words, all question of the realization of the 
mortgage securities over the actual properties 
has now disappeared, and the issue is now the 
very simple one as between the Behac Bank 
and the Liquidator of the Benares Bank whe- 
ther the sum in Court should be first applied in 
satisfaction of the debt due to the Behar Bank 
or whether such sum should form part of the 
assets of the Liquidator against which the Behar 
Bank will have a right to prove merely as a 
creditor. It would appear almost that at that 
point the first eight defendants might have 
disappeared from the suit. 

[ 10 ] We are now in a position to see how this 
matter was dealt with by the learned Judge in the 
Court below. We regret to say that it left some- 
thing to be desired, although we bear in mind 
that the matter was possibly an unusual one. 
After setting out seven issues, on which we have 
no comment to make, the learned Judge proceed- 
ed with a paragraph which has caused a good 
deal of difficulty. He said : 

“Though the plaintifT bank originally prayed for a 
mortgage decree under Order 84, R. 4 of the Civil P. G., 
but it subsequently made a prayer for a simple money 
decree in the event of a mortgage decree not being 
granted. During the course of arguments, the learned 
counsel of the plaintifi did not press for a mortgage 
decree and did not argue that he was entitled to one. 
On the other band, he argued that the mortgage deed 
be regarded as a simple money bond for the purpose 
of his claim. The question of admissibility of the 
asMgnment in evidence, therefore, does not arise. The 
plaintia was assigned -only the debt and not the security 
by the assignment. Such an assignment does not 
reauice registration and can be admitted in evidence, 
(see A I. R. 1985 All. 8371 at page 838). The trans- 
fer was legal. The issues are decided according to 
this finding in favour of the plaintiS.” 

[11] It would certainly appear from this that at 
the trial the plaintiffs abandoned their claim 
under the security and relied entirely on their 
claim to have a decree on the debt. Again, it is 
not clear from the language the learned Judge 
has used whether what they were claiming was 
a simple money decree against the Benares 
Banker against the original mortgagors. We 
point this out because a good deal of confusion 
has been introduced into this case by what 
appears to have been an abandonment by the 
plaintiffs of their claim as secured creditors of 
the Bank. However that may be, the learned 
Judge then went on to decide that the sub- 
mort-^age had been duly registered with the 
Eegistrar of Joint Stock Companies, which, as we 


shall point out presently, was not quite the 
correct way of putting it; he then decided that' 
the plaintiffs were not precluded from getting 
a simple money decree by virtue of s. 171 of the 
Indian Companies Act ; and he concluded his 
judgment by another passage which has caused 

a good deal of difficulty. He said: 

“The Benares Bank was madeonly a proforma defen- 
dant by the plaintifi. No relief was sought against it dur- 
ing arguments also. The official liquidator contested the 
suit on the ground that the Benares Bank was entitled 
to recover the money from the defendants of the first 
party as the assignment was invalid, hot it was held 
above that the assignment was valid and the plaintifi 
bad a right tc sue. 

The defendants of the first party appear to have 
transferred the mortgaged property to Mr. Dalmia, 
who deposited Rs. 50,000 in Court to be given to the 
successful party. The plaintiff is entitled to recover 
the amount of his claim with costs and pending and 
future interest at Rs. 3 per cent, per annum out of 
this amount subject to delivery of the title deeds to 
Mr. Dalmia, but I shall make no order in this respect. 
The issue is decided according to the above findings. 

ORDER. 

The suit is decreed with costs and pending and 
future interest at Rs. 3 per cent, per annum against 
the defendants of the second party. The defendants 
of the second party who are pro forma defendants will 
bear their own costs.” 

[ 12 ] When it came to the actual decree, it 
was drawn up, as we have so often had occasion 
to complain, in a manner which only served to 
produce fresh confusion. There was a decree 

that “the plaintiff’s claim be decreed agains^ 

the defendants second party” — that is the Benares 
Bank ; and that “the defendants second party do 
pay RS. 47,112” with interest to the plaintiff. 
We are at a loss to understand what this really 
means and, indeed, it is impossible, apart from 
anything else, to find any support for the figure 
of Rs. 47,112. That is the condition with which 
we are faced in this appeal. 

[13] In our judgment the matter is not quite 
so complicated as it seems ; and we propose to 
try to clear the ground by taking the questions 
which have been canvassed point by point. 
There is no dispute but that the so called assign- 
ment of 24th April 1939 was executed by the 
Benares Bank in favour of the Behar Bank. 
And there is no dispute but that a sum of 
RS. 41,559-11-9 was due from the Benares Bank 
to the Behar Bank at the date of the commence- 
ment of the suit. The first thing that is said 
on behalf of the Benares Bank, who are the 
only appellants in this case, is that, by virtue 
of the provisions of S. 17, Registration Act, 
the Behar Bank cannot rely on the security 
of the sub-mortgage at all because it was not 
registered. It is admitted that it never hB£ 
been registered and the only question is ^ 
the effect of that. We entirely agree with the 
view of the Liquidator that as a security over 
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the land comprised in the deposited title deeds 
this objection is fatal to the sub-mortgage of 
24th April 1939. Nor do we think that Dr. Kai- 
lash Nath Katju on behalf of the Behar Bank 
seriously contends otherwise. But what Dr. Katju 
does say is that, notwithstanding that the security 
may have failed as a security over the properties 
charged, it did not fail on account of non-regis- 
.^tration as a charge over the debt due by the 
mortgagors to the Benares Bank. The debt due 
at the date of the said mortgage by the mort- 
gagors to the Benares Bank was a debt due to 
the Bank in the course of its business and it 
is quite clear from the language of the sub-mort- 
gage at page thirty-five of our paper book that 
what was assigned to the Behar Bank was the 
debt. The learned Judge was right when he 
said that the plaintiff was assigned the debt and 
we agree that it may be an open question 
whether there was any assignment of the secu- 
rity at all. The one thing that is certain in 
our view is that the instrument on 24th April 
1939 constituted an assignment in favour of 
the Behar Bank of the debt, although it was to 
be held as security. 

[14] Dr. Katju relies on 59 cal. 377^ at p. 
386 in which the Privy Council decided an 
almost exactly similar question. In that case 
a Bank to which debts were owing, which debts 
were secured by the deposit of title deeds, had 
^ created a floating charge over all its assets. 
The floating charge was not registered under 
the Indian Registration Act, 1908, and it was 
held — indeed, it was not contended otherwise 
before the Privy Council — that the floating charge 
failed as a security over the properties com- 
prised in the several deposits of title deeds by 
the customers. The question remained, however, 
whether the floating charge, notwithstanding 
its non-registration, remained effective as against 
the debts, qua unsecured debts, of the several 
customers of the Bank. Their Lordships held 
that it did and they took the view that those debts 
were charged independently of the properties to 
which the title deeds related. They held more- 
over that it was too narrow a view of the construc- 
tion of S. 130, Transfer of Property Act, 1882, to 
suppose that the debt was not an actionable 
claim which could not be transferred indepen- 
dently of the security. They said that there 
appeared to be no difficulty in a transfer of a 
^ debt without a security, which the original debtor 
could always redeem and, in the result, they held 
that, while the Imperial Bank, in whose favour 
the floating charge existed, had no right or inter- 
est in the immovable property of the Bengal 
National Bank, including the immovable pro- 
perty over which it held security, the Imperial 
Bank had a charge over the debts due to the 
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Bengal National Bank, whether secured or not, 
and were entitled to the benefit of all sums 
received in reduction of those debts, whether 
from the realization of securities or otherwise. 

[16] We think, therefore, that, if one thing is 
more clear than another in this case, it is that 
the security of the plaintiffs, the Behar Bank, 
over the principal debt was not affected by the 
non-registration, and consequent failure of the 
charge over the security constituted by the im 
movable property. As we have already pointed 
out, in the events which occurred, no question 
arose at the hearing as to bow those debts 
should be realised in favour of the Behar Bank, 
since, as a result of the compromise, they had 
then come to be represented by the single sum 
of fifty thousand rupees standing in Court to the 
credit of the suit. The whole matter had thereby 
become very much simplified. We accordingly 
hold that the result of the non-registration of 
the sub-mortgage of 24-4. 1939 was not to destroy 
the security of the Behar Bank over the debt due 
to the Benares Bank and the proceeds of such 
debt when realized, as it since has been. 

[16] That disposes of the first point. We then 
meet the second point which is the point relating 
to the alleged failure of the Benares Bank to 
register the security with the Registrar of Joint 
Stock Companies under S. 109, Companies Acc. 
It has to be noticed that if this objection to the 
security is a valid one, it is fatal to the whole 
claim of the plaintifi's, so far as its security is 
concerned, since the section avoids the security 
altogether as against the Liquidator and the 
creditors. But, in our judgment, on a proper con- 
sideration of the facts and in the events which 
have happened, we do not think that the effect 
of S. 109 was to destroy the security. It has to 
be observed, as was pointed out by Lord Justice 
Scrutton in 1924-1 K. B. 431,® at p. 447, that what 
avoids the charge is not lack of registration but 
the neglect to send in the particulars. It is 
important to notice that distinction. On the facts 
of the present case, which facts are not in dis- 
pute, particulars of the charge were sent in to the 
Registrar. They were sent in on 11-5-1939, well 
within the twenty. one day period. It is true 
that there was an outstandiog dispute as to the 
fee; but, nevertheless, the particulars were sent 
to the Registrar. It is true also that actual regis- 
tration was not effected for over two years, but, 
as we have pointed out, the validity of the charge 
is not made to depend by s. 109 on the date on 
which the Registrar chooses to make the neces- 
sary entry in the register. Unfortunately we 
cannot pretend to think, so far as the facts are 
available on the material before us, that the 
proceedings of the Registrar have been satisfac- 
tory in this case. We think on the contrary that 
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it would be in the interests of the public if some 
explanation were called for from him as to how 
it came about that registration of this charge was 
neglected for a period of two and a half years. The 
provisions of S. 109 are designed as a protection 
to the public and we feel that, unless there is 
some explanation which is unknown to us, some 
explanation is due from the Registrar as to the 
apparent neglect by him of his duties in this 
case under this section of the Indian Companies 
Act. However that may be, we are inclined to 
agree with Dr, Katju when he says that the 
Benares Bank had complied with the condition 
of the section when it finally sent in the parti- 
culars of the charge on llth May. There is 
the further subsidiary point made by Dr. Katju 
that the Registrar did actually, though later, 
issue a certificate under S. 114. While it may be 
a matter of grave doubt whether such a certificate 
could ever render valid something that had 
already been declared void by S. 109, we think, 
at least, that in face of the certificate it is no 
longer open to the Benares Bank to challenge 
any of the mechanical steps of registration, in- 
eluding the delivery of particulars and the 
payment of the prescribed fee (see 1908-1 Ch. D. 
152^ at p. 159 and 1924-1 K. B. 431.^ 

[ 17 ] As a result of these findings, we are com- 
pelled to hold that the security of the sub-mortgage 
dated 24-4-1939 in favour of the Behar Bank, so 
far .as it was a security over the debt, was at the 
date of the winding up order a valid and subsis- 
ting security. We think that subject to one or 
two subsidiary points, this disposes of the 
appeal. 

[ 18 ] We still have to deal with that curious 
passage in the judgment of the learned Judge on 
which we have already commented from which 
it would appear that the plaintiffs at the trial 
abandoned their case and were content to rely on 
obtaining a simple money decree against either 
the Benares Bank or the mortgagors. We are 
told by Dr. Katju that this was never the inten- 
tion of the plaintiffs and that the whole matter 
■ivas misunderstood by the learned Judge. It may 
possibly be the result of the intermediate pay- 
ment into Court as a result of the compromise, 
from which the learned Judge may have been 
led to think that the question had resolved itself 
merely into one of the payment of money. We 
are inclined to think that this probably is the 
true explanation. However that may be, it is, we 
think, obvious from the concluding passage of 
the judgment that the plaintiffs bad not abandoned 
their interest as sub.mortgagees. The learned 
Judge himself says, in the passage which we have 

already ' .^tiUed to recover the amount 

of bis claim with costs and pending and future interest 


at Rs. 3 per cent, per annum out of this amount sub- 
ject to delivery of the title deeds to Mr.Dalmia 

[19] It is clear from this that they were still 
relying on their security. Otherwise the words 
“out of this amount'* would be meaningless. What 
really has happened is that the learned Judge 
thought that the mere fact thatiihe whole dispute 
had then become centred on the sum in Court,, 
destroyed the character of the suit as a mortgage 
suit. This, of course, was not so, although it is'V * 
true that thereby he was probably absolved from 
making a formal mortgage decree and the matter 
had been simplified for him by enabling him * 
merely to make a decree as to bow the sum 
standing in Court should he distributed. As a 
result of this view of the matter we do not think 
we could justly allow this appeal to succeed on 
the ground that the plaintiffs had abandoned 
their claim under the security so far as the debt 
was concerned. 

[20] We feel it right to say, although it will not 
now he necessary for us to discuss it at any 
length, that, had we taken the view that the 
Behar Bank had abandoned its security over the 
debt, we should have felt a considerable difficulty 
in upholding a simple money decree either as 
against the mortgagors and still more so against 
the Benares Bank. The question whether the 
plaintiffs had ever been given leave under S. 171» 
Companies Act to prosecute a simple money 
claim against the Benares Bank would have ^ 
constituted a formidable difficulty. In the view* 
we have taken, however, these questions do not 
arise. 

[21] In the result, therefore, we think that 
this suit succeeds to the extent at any rate that 
the decree must be varied. For the reasons w© 
have expressed above we think that the decree- 
of the learned Judge should be set aside and the 
following decree should be pa^ed: 

“1. There will be a declaration that the plaintiffs^ 
the Bank of Behar Limited, are entitled to a valid 
and subsisting charge by virtue of the instrument of 
24-4-1939 over the debt of 47,112-0-0 mentioned in- 
paragraph 6 of the plaint and over the proceeds thereof 
in the bands of the Benares Bank Limited (in Liquida- 
tion), which said debt and proceeds are now represen- 
ted by the sum of fifty thousand rupees standing in 

Court to the credit of this suit. . * *u 

2. A decree for the payment out of Court to the 
plaintiffs out of the said sum of fifty thousand rupees 
of the sum of Rs. 41,659*ll-9 together with interest 
thereon at the rate of three per cent, per annum from 
5-2-1940 up to the date of payment and together also 

with the costs hereinafter mentioned. 

3 An order that the parties do bear their own costs 
of the suit, in the Court below and that the respondents, 
the Bank of Behar Limited, do pay to the appellan^ 
the Benares Bank Limited (in Liquidation), such pr 
portion of the cost of this appeal as the sum or 
Rs. 5,663 bears to Rs. 47,112.’* 

[22] We feel that there should be no costa m 
the Court below because the plaintiffs by their 
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pleadings made a considerable contribution to 
the confusion which occurred which gave rise to 
the necessity for this appeal. On the other hand 
in this Court the appellants have succeeded to a 
limited extent. We have only to add that we 
view with considerable alarm a state of affairs 
in which such a mortgage as the present could 
have remained unregistered in the circumstances 
of this case for a period of two and a half years 
without any proceedings having been taken under 
S. 122, Companies Act. 

N.S./d.h. Decree varied. 


A. I. R. (34) 1947 Allahabad 123 [C, N. 60] 

Braund J. 

Emperor v. Kesri and others — 

Opposite Party, 

Criminal Ref. No. 926 of 1945, De'd on 23-1-1946, 
made by Sessions Judge, Saharanpur, D/ 19‘1-1945. 

Criminal P. C. (1898), S. 350-A— S. 350-A applies 
only where there has been subtraction from 
strength of Bench during course of proceedings — It 
does not apply where there is substitution or addi- 
tion. 

Section 350'A is a saving section and an order or 
judgment which is not saved thereunder will be invalid 
and not merely irregular. [Para 6] 

The only possible case to which S. 3oO-A can reason^ 
ably be applied is that case in which there has been a 
subtraction from the strength of the Bench during the 
course of the proceedings. It cannot apply to a case in 
.which there has been either a substitution or an addi> 
tion in or to the composition of the Bench, since in that 
case it would never happen that the Magistrates consti- 
tuting the Bench at the time of the delivery of the 
order or judgment bad beed present throughout. That 
condition which after all is the most important condi- 
tion of the whole section can only be complied with 
where there has been a subtraction from the strength of 
the Bench: View of Sulaiman C. J. in 21 A. I. R. 
1934 All. 144, Foil. [Para 5] 

A trial began before a Bench of two Magistrates. Sub- 
sequently a third Magistrate was added to the Bench 
not in succession to any other Magistrate who had 
ceased to exercise jurisdiction in the case, but simply as 
an addition to the strength of the Bench. The three 
Magistrates joined in passing an order or judgment: 

Held that the order was not saved by S. 350-A, and 
must be set aside. It was also not saved by S. 350. 

Cr. P. C — [Paras 6 & 7] 

(’46) Cbitaley, S. 350-A, Notes 2 and 4. 

Deputy Government Advocate — for the Crown. 

Cases referred : — 

1. (’34) 1934 A. L. J. 376 : 21 A. I. R. 1934 All. 144 : 

56 All. 699 : 152 I. C. 158, Dasarath Rai v. Emperor. 

2. (’42) 1942 A. L. J. 609 : 30 A. I. R. 1943 All. 20 : 

I. L. R. (1943) All. 23 ; 204 I. C. 323, Har Narain v. 

Emperor. 

OrdOP. — This involves a recommendation 
made in a reference to this Court by the learned 
Sessions Judge of Saharanpur. It is a small 
matter in itself, but is important and interesting 
as of general application. The facts are very 
short and simple. Four men were tried on 


charges under ss. 825 and 448, Penal Code, by 
a Bench of Magistrates. The proceedings began 
on 13.8- 1944 before a Bench of two Magistrates, 
namely, Messrs. Jagmandar Das and Syed 
Hasan Abbas. No one has suggested that that 
Bench of two Magistrates was not well constitu- 
ted and competent to bear the case. The pro- 
ceedings, however, continued through March and 
April 1944 and on 26th April 1944, a third Magis- 
trate, Mr. Jagat Bam, was added to the Bench not 
in succession to any other Magistrate who had 
ceased to exercise jurisdiction in the case, but 
simply as an addition to the strength of the 
Bench. That is important. Mr. Jagat Ram took 
his seat on this Bench on 26 th April, The hear- 
ings in the case proceeded and ultimately all 
three of the Magistrates joined in passing an 
order or judgment on 4-7-1944. There is one 
further slight complication, namely, that it is 
alleged that on 26th April and 17th May one 
other of the three Magistrates, namely, Jagman- 
dar Das, was not present at the hearing. I shall 
accept that fact as being true. In due course 
the accused were convicted and went in revision 
before the learned Sessions Judge of Saharan- 
pur. The Judge has found — and in this I agree 
with him — that Jagmandar Das wasabsentfrom 
the Bench on 26th April and 17th May, while 
Jagat Ram did not join it until the 26th April 
and accordingly was not present at any hearing 
before that date. In view of those circumstances 
he has recommended to the High Court that 
the conviction should be set aside. 


[2] The point is an interesting one and it turns 
on Ss. 16 , 330 and 350A, Criminal P. C., together 
with Rule 3 of the Rules for the guidance of 
Benches of Honorary Magistrates to be found 
in paragraph 814 of the Manual of Government 
Orders. 


[3] Section 16, Criminal P. C., gives the Dis- 
trict Magistrate subject to the control of the 
Provincial Government, power to make rules 
consistent with the Code for the constitution of 
Benches of Magistrates for conducting trials. 
Under these rules it must be assumed that the 
District Magistrate of this particular district 
made Rule 3 which is set out at page 814 of the 
Manual of Government Orders, that is to say : 

“ 3. The Bench may hold one or more adjourned 
sittings, if this be found necessary, for the disposal of 
business or of part-heard cases : provided that if any 
case IS adjourned, and the members at the adjourned 
session are not the same as sat at the 6rst bearing of 
the case, the provisions of S. 350, Criminal P. C., will 
be held to apply to the case/’ 

[4] In my judgment we have to start the 
discussion by considering s. 850A of the Code. 
That section says that: 

of a Bench of Magistrates 
shall be invalid by reason only of a change having 
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occurred in the constitution of the Bench in any case in which there has been either a substitution Or an' 


which the Bench by which such order or judgment is 
passed is duly constituted under Ss. 15 and 16, and the 
Magistrates constituting the same have been present on 
the Bench throughout the proceedings/* 

[5] Now, that is a section which deals with 
those cases in which there has been “a change 
. ... in the constitution of’* a duly constituted 
Bench. It sets out the conditions which have to 
be complied with in order that a judgment or 
order of such a Bench, that is to say, a Bench 
the constitution of which has been changed, may 
be saved from “invalidity.” It is to be noticed 
that what s. 350A saves the order or judgment 
from is not mere “irregularity,** but actual 
“invalidity.” The conditions laid down by 
S. 350A are stringent and -.the concluding words 
make it quite certain that no such order or 
judgment will be saved from “invalidity” in a 
case in which the Magistrates constituting the 
Bench — i. e., the Magistrates constituting the 
Bench making the order or delivering the judg- 
ment -have not been present on the Bench 

throughout the proceedings. It would seem to be 
an inevitable inference to be drawn from S. 350A 
that any order or judgment which is not 
saved thereunder will be invalid. ”We start with 
the assumption on general principles that a 
Bench or Court hearing a case will remain 
constant until that case is finished. It would 
seem, therefore, that s. 350A is a saving section 
and accordingly that, where not saved, the 
ordinary principles will apply. I have been 
referred to the Bench case in this Court of 1934 
A. L. J. 376.^ In that case Sir Shah Mohammad 
Sulaiman took the same view of the effect of 
S. 350A, Criminal P. C., and treated it as a 
saving section. In other words, those cases which 
did not come within the four corners of S. 350A 
were not “saved.” But there is one respect in 
which, with great deference, I have a little 
difficulty in following the reasoning of the 
learned Chief Justice. He held that a change in 
the constitution of the Bench during the proceed- 
ings and in a case in which all the Magistrates 
constituting the Bench had not been present 
throughout the proceedings, produced a mere 
“irregularity.” I have with respect some diffi- 
culty in following this. It seems to me that by 
reason of the use of the word “invalid” in the 
second lino of the section, it must mean that 
everything which is not made valid by the 
section shall remain, not merely irregular, but 
“invalid,” Sir Shah Mohammad Sulaiman has 
pointed out, and again with respect I entirely 
agree with him, that the only possible case to 
which S, 350A can reasonably be applied is that 
case in which there has been a subtraction from 
the strength of the Bench during the course of 
the proceedings. It cannot apply to a case in 


addition in or to the composition of the Bench, I 
since in that case it could never happen that' 
the Magistrates constituting the Bench at the 
time of the delivery of the order or judgment 
had been present throughout. That condition, 
which after all is the most important condition 
of the whole section, can only be complied with 
where there has been a substraction from the ^ 
the strenth of the Bench. 

[6] Reverting, therefore, to the present case 
I entertain no doubt that it is not one which is 
covered by s. 350A. Mr. Jagat Ram joined 
the Bench half way through ffie proceedings 
and it can never be said in that case that the 
Magistrates constituting the Bench which passed 
the judgment or order in question were present 
on the Bench throughout the proceedings. 

[7] It is next suggested that the present 
order may be saved by s. 350, Criminal P. 0. In 
terms S. 350 has no reference to the present case 
at all, since it is not a case in which any Magis- 
trate ceased to exercise jurisdiction in the case 
and has been succeeded by another Magistrate. 
Bub it is said that S. 350 is made applicable by 
Rule 3 of the Rules referred to above. In my 
opinion, this is not so. I have already set out 
Rule. 3 above. It purports to prescribe what is to 
happen where “any case is adjourned and the 
members at the adjourned sessions are not the 
same as sat at the first hearing of the case ... m 
other words, where there has been a change in 
the composition of the Bench, And it purports 
in every such case to make the provisions of 
S. 350 , Criminal P. 0., applicable. In other 
words, it purports to introduce S. 350 into all 
cases in which the composition of the Bench 
at a subsequent hearing is not the same as the 
composition of a Bench at a previous hearing. 
That can be put in another way by saying . 
that it usurps the functions of S. 350A. As I 
have explained, S. 350A, Criminal P. C.. sets 
out those cases — and those oases only — in 
which judgments or orders are to be saved from 
invalidity. Section 350A is part of the Or. P. 0. 
itself; and, notwithstanding that R. 3 of the 
Rules is made under S. 16 of the Code, it is not 

I think open to the rule to vary the substan- 
tive sections of the Code, because the rules must 
be consistent with the Code. If R. 3 were taken 
literally, then it would apply s. 350 to a case 
of the addition of a member to the Bench dur- 
ing the pendency of the proceedings. That 
would at once bring it iiito conflict with 
S. 350A, as Sir Shah Mohammad Sulaiman has 
construed that section. There would then M 
produced a repugnancy between the Rule and 
the section to which the Rule must necessarily 

yield. 
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[8] For these reasons, which I have set out at 
some length, I propose to accept this refer- 
ence and to set aside the order of the Magis- 
trates and to direct that the applicants be 
acquitted and the fines, if paid, refunded. I have 
only to add that I have also been referred to a 
case of a single Judge in this Court in 1942 
A. L. j. 609^ in which it is possible that there 
are passages which are not wholly in agreement 
with the views expressed above. 

d.s./d.h Eeference accepted. 


A. I. R. (34) 1947 Allahabad 12S [C. N. 61] 

Wali Ullah J. 

Sri Netoas — Plaintiff — Applicant v. 
Lala Durga Prasad — Defendant — Opposite 
Party, 

CiyU Revn. No. 235 of 1945, De’d on 28-10-1946, 
from order of Small Cause Court Judge, Cawnpur, 
D/- 23-12-1944. 

Provincial Small Cause Courts Act (1887), S. 17, 
Proviso — Personal security bond filed by de- 
fendant and notice issued to plaintiff within period 
of limitation — Implication is that security furnish- 
ed is sufficient — Condition provided in proviso 
is fulfilled. 

Where an ez “parte decree is passed by a Small Cause 
Court, the applicant against whom the decree is passed 
must present bis application for setting aside the decree 
together with the security demanded before the expira- 
tion of thirty days of limitation as provided by Art. 164, 
Limitation Act. If tbe security filed be in pursuance 
of a direction by tbe Court and the Court accepts the 
security without question and directs a notice to issue 
before limitation has expired, it, by necessary implica- 
tion, gives a direction that tbe security furnished is 
sufficient to its mind : 18 A. I. R. 1931 All. 727 (F. B.). 
Poll, [Para 63 

An ex parte decree was passed by a Small Cause 
Court on 27-7-1944. The application for setting it aside 
along with a prayer that tbe defendant might be per- 
mitted to furnish personal security in lieu of cash de- 
posit was filed on 2-8-1944. Notice to the plaintifi was 
issued on 15-8-1944 and after considering bis objec- 
tions, tbe Court on 2-11-1944 set aside tbe decree and 
restored tbe suit on condition that as the security bond 
was not properly worded the defendant should deposit 
tbe decretal amount in cash. As this was not done tbe 
plaintiS urged that tbe application for setting aside tbe 
ex parte decree should be dismissed : 

Held that as on the filing of personal bond as security 
by the defendant, notice to plaintifi was issued within 
the period of limitation, the requirements of tbe proviso 
to S. 17 were fulfilled and as there was nothing on 
record to show that the security was insufficient, tbe 
condition attached to the order passed on 2-11-1944 
was that imposed by the Court under O. 9, R. 13, Civil 
P. C. and bad noefiect in making the security bond in 
any way defective : 7 A. I. R. 1920 Pat. 660, Rel. on. 

[Para 7] 

S. N. Seth — for Applicant. 

M. L. Chaturvedi — for Opposite Party. 

Cases referred : — 

1. (’31) 1931 A. L. J. 1049 : 18 A. I. R. 1931 All. 727 : 

54 All. 154 : 136 1. C. 609 (F. B.), Bam Bharose v. 

Ganga Singh. 

2. (’20) -7 A. I. R. 1920 Pat. 660 : 5 Pat. L. J. 420 : 

67 I. C. 300, Shyam Lai Sahai v. Bam Narain Lai. 


Order. — This is a plaintiff’s application in 
revision under s. 25, Small Cause Courts Act. It 
is directed against an order setting aside an ex 
parte decree and restoring the suit on certain 
conditions mentioned in the order of restoration. 

[2] The relevant facts may be briefly stated. 
An ex parte decree for a certain sum of money 
was passed on 27-7-1944. On 2-8-1944 an applica- 
tion for setting aside the ex parte decree and 
restoration of the suit was filed by tbe defendant 
and it was supported by an affidavit. On the 
same day he filed another application praying 
that he might be permitted to furnish personal 
security in lieu of cash deposit. It appears that 
the Court granted the application for giving a 
personal bond as security in lieu of cash deposit 
and on 10-8-1944 the bond was filed. In due course 
notice was issued to the plaintiff and after con- 
sidering the objections filed on behalf of the 
plaintiff tbe Court on 2-11-1944 set aside the ex 
parte decree and restored the suit on certain 
conditions. The learned Judge expressed the 
opinion that there was nothing on the record to 
show that the security was insufficient but 
the security bond was not properly worded. In 
view of this, the learned Judge felt that the 
defendant-applicant should be called upon to 
deposit the decretal amount in cash and this was 
made as one of the conditions for restoration. 
On 25-11-1944 an application was made by the 
plaintiff complaining that the order of the Court 
dated 2 11-1944 had not been carried out. In con- 
sequence of this, the plaintiff submitted that the 
application for setting aside the ex parte decree 
and restoring the suit must be dismissed. After 
hearing learned counsel for the parties, the learn- 
ed Judge, on 23-12-1944, passed an order to the 
effect that the conditions attached to his order 
restoring the suit passed on 2-11-1944 had been 
duly complied with and in terms of the order the 
suit must be considered to be restored. 

[3] The plaintiff has now come up in revision 
to this Court challenging the order of restora- 
tion. Technically, this application in revision is 
defective inasmuch as in terms it seeks tbe set- 
ting aside of the last order passed by the learned 
Judge on 2-12-1944 and does not specifically 
refer to the order of restoration which was passed 
on 2-11-1944 but the grounds taken in the applica- 
tion largely deal with the original order passed 
on 2-11-1944. I have accordingly heard learned 
counsel for the parties with regard to the merits 
of the original order dated 2-11-1944 as well, 

[ 4 ] Learned counsel for plaintiff-applicant 
has strenuously contended that tbe mandatory 
provisions of S. 17, Provincial Small Cause 
Courts Act not having been complied with the 
Court below had no jurisdiction to set aside the 
ex parte decree. He has further contended that 
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the afSdavit filed in support of the application 
for restoration of the suit was defective and 
was consequently not a piece of legal evidence 
on which the Court below could have acted as it 
did. In view of the sequence of events detailed 
above, it is quite clear that the application for 
restoration was filed on 2-8-1944 and the personal 
bond as security in compliance with the proviso 
to s. 17 (l), Small Cause Courts Act was filed on 
10-8-1944. All this took place clearly within thirty 
days of the passing of the ex parte decree on 
27-7-1944. Thereafter notice was issued to the 
plaintiff and after hearing learned counsel for 
both the parties the Court on 2-11-1944, as men- 
tioned above, passed the order of restoration 
subject to certain conditions. No doubt one of the 
conditions attached to the order of restoration 
was that the defendant-applicant was directed 
to deposit the decretal amount in cash instead 
of the personal bond which he had been allowed 
to file on 10-8-1944. This, according to the learned 
Judge himself, was done simply because the 
security bond was not properly worded inasmuch 
as the surety had put in a condition that he 
would be liable only if money was not realised 
from the applicant (defendant). The learned 
Judge had in an earlier part of his order clearly 
indicated his view about the sufficiency of the 
security because he had said : “There is nothing 
on the record to show that the security is in- 
sufficient.'* 

[ 5 ] In effect, therefore, the substitution of a 
cash deposit in place of the personal bond origi- 
nally allowed by the Court to be filed was not, 
according to the learned Judge himself, on 
account of any insufficiency in the security filed 
but purely on account of a formal defect in the 
language used in the security bond- No compli- 
ance with the conditions affixed to the order of 
restoration of 2-11-1944 could possibly be effected 
within the thirty days of limitation counted from 
the 27 - 7 - 1944 . It has been repeatedly held by this 
Court that the provisions of the proviso to s. 17, 
Small Cause Courts Act are mandatory. Again, 
it has been held in many eases both by this Court 
as well as other High Courts, that the security 
contemplated by the proviso may be furnished 
even after the application has been made pro- 
vided it is forthcoming within the period of thirty 
days as provided by Article 164, Limitation 
Act. Further it has been held that even the 
giving of directions by the Court with regard to 
the nature of the security in lieu of cash deposit 
may also he postponed to any time within the 
thirty days of tbe period of limitation prescribed. 
Reference may be made here to a Full Bench 
decision of this Court in 1931 A. L. J. 1049. It 
has been pointed out by the learned Judges in 
that case that the language of the proviso is 


very unhappy and is incapable of literal applica- 
tion. The main question before the Full Bench 
related to the proper interpretation of the proviso 
to S. 17, Small Cause Courts Act. The conclu- 
sions reached by the learned Judges, after a 
survey of the relevant case-law and the exami- 
nation of the language of S. 17, along with the 
proviso, may be briefly summed up thus ; 

[6] The applicant must present his applica- 
tion for setting aside the decree together with 
the security demanded before the expiration of 
the thirty days of limitation as provided by 
Art. 164, Limitation Act. If the security filed 
be in pursuance of a direction by the Court and 
the Court accepts the security without question 
and directs a notice to issue before limitation has 
expired, it, by necessary implication, gives a 
direction that the security furnished is sufficient 
to its mind. As observed by Mukerji J. at 



p. 1053 : 

“A party cannot suffer by the act of a Court and, 
therefore, we must accept the position that the Court 
has given the direction, according to law, to the furni- 
shing of the security actually furnished, where the 
Court instead of rejecting the application of the defen- 
dant directs that a notice should issue." 

Again at page 1057 Boys J. observed: 

"If filed within the thirty days and accepted by tbe 
Court expressly or impliedly by the issue of notice the 
application is a good application, though it will be open 
to the decree-holder to challenge the nature and suffici- 
ency of the security and to the Court under O. 9 R. 13 
to make suob further conditions as it thinks fit.' 

At page 1069 Sulaiman A. C. J. observed: 

"In the present ease although the security was 
deposited without obtaining any previous direction 
the Court ordered notice to issue before the peri^ 
expired. It must accordingly be deemed to have by 
implication given the necessary direction. 

Of course, the question whether the security is 
sufficient and satisfactory need not be finally determii^ 
ed during the period of thirty days. Indeed, the plaintiff 
decree-holder may come in afterwards and challenge 
its sufficiency. The mere fact that it is found afterwards 
that the security was sufficient (insufficient?), would not 
make the deposit of the security within the time in any 
way defective." 

[ 7 ] Reverting to the facts of the present case, 
the application lor setting aside thQ ex parte 
decree was filed within the period of thirty days. 
The Court allowed the application for filing 
personal security on 8-8-1944 clearly within the 
period of limitation. The personal bond as secu- 
rity was filed by the applicant on 10-8-1944, 
this again was clearly within the period of 
limitation. Notice to the decree-holder opposite 
party was issued on 15.8-1944. This again was 
clearly before the limitation of thirty days had 
expired. In view of the principles laid down by 
the Full Bench, it seems to me that in this case 
the requirements of the proviso to S. 17 of the 
Act must be held to be fulfilled in reference to 
the application itself. As mentioned already, it 
was certainly open to the decree-holder to cbal- 
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lenge the nature and sufficiency of the security 
and to the Court under o. 9, K. 13, Civil P. C,, to 
lay down such further conditions as it thought 
fit. Viewed in this light, the order of the Court 
below dated 2-11-1944 may be considered to 
be the order of the Court passed under O. 9, B. 13, 
Civil P. C., and the conditions attached to this 
order to tue effect that the decretal amount be 
deposited in cash and that Rs. 15 be paid by 
the applicant as damages to the opposite party 
by 25-11-1944 may be treated as conditions 
imposed by the Court under those provisions. 
That the Court had very wide discretion with 


regard to the imposing of such terms as a con- 
dition to the order of restoration as it thought 
fit before setting aside the ex ‘parte order is clear 
from the provisions of O. 9, R. 13, Civil P. C. 

[8] Reference might be made in this connec- 
tion to the case in A. I. R. 1920 Pat. 660,^ where 
two learned Judges of the Patna High Court had 
to consider the question as to the terms which 
the Court had power to impose under o. 9, R. 13, 
Civil P, C,, as a condition for restoring the case 
for rehearing. It was observed at page 661 by 
Hawson-Miller C.J. (with whom Das J. agreed): 


“It seems to me that the terms which the Court has 
power to impose as condition for restoring the case for 
rehearing are of a threefold nature. The Court may, 
first of alt, impose conditions as to the payment of costs; 
it may, secondly impose conditions as to payment into 
Court and, in my opinion this covers the payment 
into Court of the decretal amount or some portion 
thereof or payment into Court of costs; and thirdly, it 
may impose other conditions as it may think fit “ 

[9] The application filed by the plaintiff 
opposite party on 25-11-1944 to the effect that 
as the conditions imposed by the order dated 
2-11-1944 had not been complied with the applica- 
tion for restoration must be deemed to stand dis- 
^ missed, or should be dismissed and the final order 
passed by the Court on 23-12-1944 declaring 
that the earlier order had been duly complied 
with and, therefore, the suit stood restored are 
fully consistent with the view of the matter I have 
taken above. It follows, therefore, that there is 
no question of a want of jurisdiction of the Court 
below in passing the order of restoration that it 
has done. To my mind, in this case there is no 
question of an extension of limitation for com- 
pliance with any of the requirements of the proviso 
to s. 17, Provincial Small Cause Courts Act. The 
result, therefore, is that I dismiss this application 


with costs. 



V.S.B. 


Application dismissed. 
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Malik and Wali Ullah JJ. 

Ghulam Mohiuddin and others — Plaintiffs 

Appellants v. Safiz Abdul JRashid and 

others — Defendants — Respondents. 

First Appeal No. 205 of 1943, Decided on 9th May 
1946, from decree of Additional Civil Judge, Cawnpore, 
D/'4th January 1943. 

(a) Mahomedan Law — Wakf — Construction- 
Intention of wakif to dedicate his entire property 

Item not specifically referred to, held must also 

be included. 

Where the intention of the wakif under the wakf 
deed was to dedicate bis “entire property” owned by 
him at the time by way of wakf : 

Held that the mate fact that one particular item 
(the amount of the decree in dispute at the time of 
deed) was omitted, was merely accidental ; as such, the 
omission should not be allowed to limit the plain mean- 
ing of the words “all my property”. The decree in 
dispute therefore must be included in the dedication 
evidenced by the deed of wakf. [Para 13] 

(b) Mahomedan law — Wakf — Wakf of going 

concern Assets or outstandings of concern must 

necessarily be deemed to be comprised in wakf, 

[Para 15] 

*(c) Mahomedan Law— Wakf— Wakf of money 
decree is not valid. 

The Courts in India have during recent years exhi- 
bited a general tendency, particularly since the Wakf 
Act of 1913, to hold wakf of any property valid and 
this is in accord with the two all-important guiding 
principles vis., the necessity and wants of social life 
of the times. Tbe Courts in administering Moham- 
madan Law are entitled to take into account the cir- 
cumstances of actual life and tbe change in the people’s 
habits and modes of living. The preponderance of 
authority is in favour of the view that tbe wakf of 
movable property, Government promissory notes, shares 
in joint stock companies and even money, at any rate 
funded money is valid. [Para 36] 

,It cannot be denied, however, that in the case of 
a simple money decree, money may or may not be ulti- 
mately realised from the judgment-debtors ; at any rate 
the recovery of any amount under the decree is pro- 
blematical. In such circumstances it seems difficult 
to hold that the dedication of the amount due under 
the decree, in other words the right to recover the 
money due under it, should be observed to be in any 
sense of the terms, a dedication of a permanent nature. 
“Tbe decree” no doubt is “property” but so far as the 
permanence of the dedication of such property is con- 
cerned and dedication must be permanent — it is 

more apparent than real. Property in this case is of 
too precarious a nature to admit of a permanent dedi- 
cation by the person who was entitled to execute tbe 
decree : Case law and Comiyientaries reviewed 

[Para 36A] 

C. B. Agarwala and Ishag Ahmad — for Appellants. 
M. A. Kazmi — for Respondents. 

Cases referred : — 

1. (’02) 24 All. 190, Abu Sayid Khan v. Bakar Ali. 

2. (’81) 9 C. L. R. 66, Fatima Bibee v. Arif Ismailjee 
Bbam. 

3. (’35) 1935 A.L.J. 1317 : 23 A.I.R. 1936 All. 15; 
58 All. 464 : 160 I.C. 354, Amir Ahmad v. Moham- 
mad Ejaz Husain. 

4. (’39) 1939 A.L.J. 138: 26 A.I.R. 1939 All. 319: 
I. L. R. (1939) All. 322 : 183 I. C. 379, Nosh Ali v. 
SbamsuD Nesa Bibi. 
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5. {’10) 33 Mad. 118 : 4 I. C. 136, Kadir Ibrahim 
Rowther v. Mahomed Bahnmad Ulla Bowther. 

6. (*05) 10 C. W. N. 449, Kolsom Bibee v. Golam 
Hossein Casim Ariff. 

7. (’07) 9 Bom. L. R. 1337, Bai Fatmabai v. Gulam 
Husec, 

8. (’44) 31 A. I. R. 1944 Mad. 604 : I. L. R. (1945) 
Mad. 276, Abdul Sattar Ismail v. Abdul Hamid. 

9. (’29) 16 A. I. R. 1929 Oudh 97 : 3 Luck. 521 : 117 
I. C, 385, Mohammad Sadiq Ali Khan v, Fakhr Jahau 
Begam. 

10. (’32) 19 A.I.B. 1932 P. C. 13: 6 Luck. 556: 59 
I. A. 1 : 136 I. C. 385 (P. C.), Mohammad Sadiq Ali 
Khan v. Fakhr Jahan Begam. 

11. (’36) 23 A. I. R. 1936 Oudh 213: 11 Luck. 735: 
160 I.C. 495 (F.B.), Mt. Bahiman v. Mt. Baqridan. 

12. (’42) 29 A. I. R. 1942 Sind 137: I. L. R. (1942) 
Kar. 179 : 205 I. C. 449, Hashimi Haroon v. Goun- 

13. ^0) 17 A. I. R. 1930 Bom. 191 : 54 Bom. 358 : 
127 I. C. 401, Abdulsakur Haji Bahimtulla v. Abu- 
bakkai Haji Abba. 

14. (’05) 2 C. L. J. 218, Sakina Khanum v. Laddan 
Saheba. 

15. (’08) 31 Bom 250, Banubi v. Narsingrao Ranojlrao. 

Wall Ullah J. — This is a plaintiffs* appeal 
against the decree passed by the learned Addi- 
tional CivilJudge in suit NO. 54 of 1922 dismissing 
the claim for a declaration that the plaintiffs, as 
mutawallis of the wakf made by Sheikh Abdul 
Latif, were entitled to withdraw the amount of 
Bs. 13,800 which is in deposit in Court as the 
decretal amount of decree no. 97 of 1927 of the 
Court of the ist Subordinate Judge, Cawnpore. 

[2] The dispute in this case relates to the 
right of withdrawal from the Court of the sum of 
Rs. 13,800 abovementioned. The decree in suit 
No. 97 of 1927 was obtained by Bavis Company 
through its proprietor Rai Bahadur Bhagwan Das 
against Whitfield Company of Mohammad Raza 
and Haji Maula Bux. Sheikh Abdul Latif deceased, 
who was admittedly the sole proprietor of the 
West End Leather Works, purchased this decree 
from Rai Bahadur Bhagwan Das by means of 
a sale deed dated 2?th October 1933. 

[ 3 ] The case of the plaintiff-appellants was 
that they were the trustees under the deed of 
waqf dated 7-4-1936 executed by Sheikh Abdul 
Latif alias Matbu deceased ; that Sheikh Abdul 
Latif dedicated all his properties for religious and 
charitable purposes specified in the deeci and so 
the trustees or Mutawallis are entitled to the 
aforementioned decretal amount in deposit in 

Court. 

[ 4 ] The suit was mainly contested by Hafiz 
Abdul Rashid, defendant 1, and his transferee, 
Maulvi Ahmad Abdul Halim, defendant2. Of them 
defendant l claims to he an heir of Abdul LatiE 
deceased and as such entitled to the money m 
deposit. Defendant 2 claims to be a transferee 
of half of the rights and interest of defendant i. 
The defence set up was to the effect that the 
deed of wakf dated 7-4-1936 was not executed 


by Sheikh Abdul Latif while he had a sound 
disposing mind and was in his proper senses. It 
was further alleged that the so-called deed of 
wakf was vitiated inasmuch as Abdul Latif was 
suffering from Tno/tz-ul-fncLut at the time when 
he is alleged to have executed it. Next, it was 
contended by the defendants that the decree in 
question was not included in the wakf property ; 
it was contended in the alternative, that if it be 
deemed to he so included, such a decree could^ 
not be legally dedicated as wakf under the 
Muhammadan law. 

[63 Certain facts which are necessary for ap- 
preciating the points involved in this appeal 
may be set out here. Admittedly Abdul Latif 
purchased the decree in suit No. 97 of 1927 from 
R. B. Bhagwan Das on 27-10-1933. Thereafter he 
put the decree into execution. Haji Maula Bux 
as judgment-debtor filed objections in the execu- 
tion proceedings and was successful in the Court 
of first instance. An appeal was, however, filed by 
Abdul Latif in the High Court and the appeal was 
allowed on 11-1-1935. Haji Maula Bux thereupon 
preferred an appeal to the Privy Council. While 
the appeal was pending Abdul Latif executed 
the wakf deed dated 7-4-1936 and it was regis- 
tered on 17-4-1936. Subsequently on 10-6-1936 
Abdul Latif died at Mussoorie. In connection 
with the substitution of the names of the legal 
representatives of Abdul Latif, Haji Mau^ 
Bux impleaded four persons, namely plamtifl- ^ 
appellant 1, the head trustee under the deed of 
wakf. and defendants l, 3 and 4 of the present 
suit. It appears that one of the four persons 
sought to be impleaded as the legal representa- 
tive of Abdul Latif raised objections against the 
impleading of the others and the High Court 
ultimately impleaded all of them without decid- 
ing who was actually the legal representative. 
Later, the appeal in the Privy Council was 
decided on merits and it was dismissed. It is clear 
from the record that in the appeal before the 
Privy Council only Ghulam Mohi-uddin, plain- 
tiff-appellant 1. the head trustee had put m 


mearance. . , 

[6] After the dismissal of the appeal he exe- 

ted the decree for costs in the appeal before 

e Privy Council. Subsequently the trustees 

ider the wakf of Abdul Latif the plaintiff- 

ipellants executed the decree of suit NO. 97 of 

27 and the judgment dehtors thereupon depo- 

:ed RS. 13,800 in Court. When the plaintiff- 

jpellants wanted to withdraw that amount from 

Durt Haji Abdul Rashid and Abdul Hamid. 
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parties filed two suits; suit No. 54 of 1942 was filed 
by the plaintiff- appellants while suit NO. 69 of 1942 
was filed by the defendant-respondents 1 and 2 . 
Both the suits were heard together with the 
consent of all the parties and evidence was all 
recorded in suit No. 69 of 1942 but it was agreed 
between the parties that both the oral and docu. 
mentary evidence of the two suits was to be 
read in both the suits. After the conclusion of 
the hearing of the two cases and indeed after the 
conclusion of arguments it transpired that the 
Inspector of Stamps submitted a report to the 
Court that in suit no. 69 of 1942 the court-fee 
paid was insufBcient. The plaintiffs of that suit 
failed to make good the deficiency in court, 
fee determined by the Court with the result 
that the plaint in suit NO. 69 of 1942 bad to 
be rejected as insufficiently stamped. Thus the 
Court below had to determine only the issues 
raised in suit NO. 54 of 1942. The learned 
Civil Judge in considering the issues raised in 
suit NO. 54 of 1942 has adopted and as be 
calls it 'appropriated* to suit no. 64 of 1942 
issues NOS. 2, 4, 5 and 6 of suit No. 69 of 1942 and 
determined them also along with the issues speci- 
fically framed in suit No. 54 of 1942. In order to 
understand issues 4 and 6 of suit no. 69 above, 
mentioned, it is necessary to state some antece- 
dent events. Defendants i and 2, shortly after 
the death of Abdul Latif, applied for a succession 
certificate in their favour but their application 
was dismissed by the Court of first instance and 
their appeal to the High Court was equally un. 
successful. In view of these decisions the plain- 
tiff-appellants raised the contention that these 
decisions operated as res judicata so as to bar 
the defence set up by defendants i and 2. It 
was further contended that the defendants Nos. 1 
and 2 were estopped from denying the validity of 
the wakf. 

[7] On a consideration of the materials on the 
record, the learned Civil Judge held and we 
think rightly that defendants l and 2 were not 
estopped from impeaching the validity of the 
waif deed in question. He further rightly held 
that the decision of the Court dealing with the 
application for a succession certificate to defen- 
dants 1 and 2 could not operate as res judicata 
so as to shut out the pleas set up by the defen- 
dants in the present case in regard to the vali- 
dity of the wakf. On the two questions; ( 1 ) 
whether the deed of wakf dated 7-4-1936 was 
^ duly executed by Abdul Latif according to law 
after intelligently following the contents thereof 
and (2) whether Abdul Latif was at the time 
the deed of gift was executed in marz-ul- 
mautt the learned Civil Judge, after a careful con- 
sideration of the evidence and the circumstances 
of the case, unhesitatingly came to the conclusion 
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that the wakf deed was duly executed by Abdul 
Latif at a time when he was in his normal good 
health and was possessed of a sound disposing 
mind. He further found that there was no truth in 
the defendants’ contention that Abdul Latif was 
either seriously ill or was not in his proper senses 
when the deed of wakf was executed. He thus de- 
finitely negatived the defendants’ contention that 
the deed could be attacked on the ground of 
marz-ul-maut. In this connection the learned 
Civil Judge found that Abdul Latif was only 
suffering from diabetes for some two years prior 
to his death. On the questions whether the decree 
in suit NO. 97 of 1927 was included in the property 
dedicated under the deed of wakf, and if so, whe- 
ther it could be legally made the subject of a 
wakf under Mohammadan law, the learned Civil 
Judge found against the plaintiffs. He held sub- 
stantially on an interpretation of the deed of 
wakf that the decree in suit No. 97 of 1927 was 
not dedicated and made a wakf of under the 
deed. In view of certain rulings referred to in 
his judgment, be also recorded a finding that a 
decree for money such as the one passed in suit 
NO. 97 of 1927 could not be the subject of a valid 
wakf under the Mohammadan law. He accord- 
ingly expressed the view that if the decree in 
question be deemed to have been included in the 
wakf property the wakf to that extent would be 
invalid. In view of the findings recorded by him, 
the learned Civil Judge came to the conclusion 
that the plaintiff-appellants had no right to 
recover the decretal amount in question. He 
accordingly dismissed the suit with costs. 

[8] Learned counsel for the plaintiff-appel- 
lants has argued only two substantial points in 
this appeal; (i) whether the decree in question 
was included in the dedication evidenced by the 
deed of wakf dated 7-4-1936 and ( 2 ) whetheb such 
a decree could be a valid subject of wakf under 
the Mohammadan Law. No other contentions 
have been raised in the course of the hearing of 
this appeal. 

[ 9 ] We now proceed to determine the afore- 
mentioned two main questions which arise in 
this appeal. 

[10] The determination of the question whe- 
ther the decree in suit No. 97 of 1927 was dedicated 
under the wakf deed dated 7-4-1936 depends upon 
the proper interpretation of the deed in question. 
This deed is Ex. C of the record. Learned counsel 
for the parties have drawn our attention to 
relevant portions of this deed and have com- 
mented at length on the same. Learned counsel 
for the plaintiff-appellants has contended that 
the whole trend of the deed clearly indicates that 
it was the intention of the executant to make a 
wakf of the whole of the property owned and 
possessed by him and not only a part of it. 
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[11] Learned counsel has invited our atten- 
tion to the passage in para. 1 of the deed : 

“The details of the entire property and Imlak in my 
proprietary possession and occupation upto this time are 
given at the foot hereof.” 

He has further emphasized the passage in 
para. 2 : 

“With the same idea, I, the executant, had, for a 
long time, been thinking of making a wakf in respect 
of my enth-e pro'perty** 

Next, he has laid great stress upon these words 

in the same paragraph : 

“Now I do make, and have, of my own accord and 
choice, willingly made perpetual and Paivandi wdkf 
with regard to all the lonalk and movable andimmovable 
property belonging to me as per specification given 
below with aU the inherent and adventitious rights 
appertaining thereto, without the exception of anything, 
right or portion, for • charitable and pious purposes 

# • • • 

Next, it has been emphasized on behalf of the 
Appellants that the contents of paragraph ll 
of the deed which specifically deal with the 
dedication of the Ammunition and Boot Factory 
in Mohalla Parraskhana, called the West End 
Leather Works^ make it abundantly clear that 
the executant intended to dedicate every possible 
asset of the factory called the West End 
Leather Works. Lastly learned counsel for the 
appellants has drawn our attention to paras. 14 
and 15 of the deed which, in substance, provide 
for all the litigation and proceedings in Courts and 
Government Departments including original suits, 
appeals or execution cases or miscellaneous mat- 
ters to be carried on in the name of the Pre- 
sident of the Committee of mutawallis. It may 
be mentioned here in passing that the deed pro- 
vides that the wakif himself shall be the first 
mutawalU of the wakf so long as he remgins 
alive and that thereafter a committee of five 
persons called the Committee of Mutawallis of 
the wakf of Abdul Latif alias Mathu shall be 
in charge of the wakf. Learned' counsel for the 
appellants has strongly contended that the ex- 
pression “all the imlak and movable and im- 
movable property belonging to me as per speci- 
fication given below” properly interpreted means 
“ all my property of which I give details below.” 
Learned counsel contends that the omission of 
a specific mention of the decree in dispute must 
be held to be due to a mere accidental omission 
of an item of property and as such it should 
not affect or in any way limit the meaning of 
the words “all my property.” The argument 
essentially comes to this : unquestionably the 
dominant intention of the wakif was to dedicate 
every conceivable item of property that he 
possessed or owned at the time. That being the 
position, the mere fact that one particular item 

of property the amount of the decree in dispute — 

was omitted, must be due to a mere accidental 
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slip and, as such, it can have no material effect 
on the dedication. 

[12] On the other hand, learned counsel for 
the respondents has drawn our attention to the 
expressions in p^ras. i and 2 which speak of pro- 
perty as specified or described at the foot of the 
document. He has also invited our attention to 
paras lO, ll, 14 and 15 and, in that connection, 
has submitted that these paragraphs do not con- 
tain any reference to the decree in question, but ' 
if there had been any intention to include the 
decree in the dedication these paragraphs would 
have, in all probability, made a specific reference 
to the decree. Learned counsel has contended 
that the document appears to have been very 
carefully drawn up and the fact that there is no 
specific mention of this decree along with other 
items of property dedicated, is very significant. 

It would go to show, so contends the learned 
counsel for the respondents, that Abdul Latif 
perhaps thought in April 1936 (when litigation 
regarding the execution of the decree was pend- 
ing in the Privy Council) that the decree in 
dispute was too precarious an item of property 
to be made a wakf of and that would explain 
the omission of a specific mention of this item 
of property. In substance, therefore, his conten- 
tion is that the omission to refer to the decree 
in question in the deed of wakf would appear to 
be intentional and not merely accidental, 

[ 13 ] AVe have listened to the able agruments ^ 
addressed to us by the learned counsel for the 
parties and we have carefully considered the 
relevant provisions of the deed both in the origi- 
nal as well as in its translation. Obviously, the 
intention of the wakif as expressed in the deed 
would constitute the determining factor. There 
can he no doubt whatsoever that the wakif, 
Sheikh Abdul Latif had been contemplating the 
dedication of his “entire property” by way of 
wakf for it is recited in para. 2 of the deed that 

“ I, the executant, had, for a long time, been 
thinking of making a wakf in respect of my 
entire property. ” The general trend of the deed 
in all the material portions of it undoubtedly 
exhibits the intention of the executant to make 
a wakf of the whole of his property. It seems to 
us that even when the stage was reached when 
the details of the property referred to earlier in 
the deed were to be given, the details of only 
the movable and immovable property were set 
out. In the body of the deed there is everywhere ^ 
reference to the “property” in a most compre- 
hensive language, e,g./^Kul Jaidadva Imlak 
(the entire property and Imlak) but the details 
at the end refer only to two heads i.e. Tafsi Jai- 
dad Mankula (detail of the moveable property) 
and {2)Tafsil Jaidad Ghair Mankula (i.e. detail 
of the immoveable property). la view of these 
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peculiar features of the deed in question, we are 
inclined to consider that the omission of a apeci- 
6c reference to the decree in question was merely 
accidental; as such the omission should not, in 
our judgment, be allowed to limit the plain 
meaning of the words “all my property”. In 
this yiew of the matter, it follows that the decree 
in Suit NO. 97 of 1927 is included in the dedica- 
tion evidenced by the deed of wakf. 

[14] Mr. 0. B. Agarwala, the learned counsel 
for the appellants, has raised a further conten- 
tion in regard to the dedication of the decree 
in question. He has argued, in the alternative, 
that the decree must be deemed to be included 
in the dedication if the matter be looked at from 
a slightly different point of view. Assuming that 
the decree is not one of the items of property 
which was 'directly' or speoihcally dedicated by 
wakif,.so contends the learned counsel, there can 
be no doubt whatsoever that the Ammunition 
Boot Factory, called the West End Leather 
Works, was the subject-matter of wakf and the 
validity of wakf of this item of property has 
never been challenged by anyone. There was, 
thus, a valid wakf of a going business concern 
i, e., the "V^st End Leather Works. The decree 
in question was purchased by Sheikh Abdul 
Latif for Rs. 4,500 on 27-10-1933. The evidence of 
plaintiffs' witness Zahid All, supported as it is 
by the account books of the West End Leather 
Works makes it perfectly clear that the decree 
was purchased from Bai Bahadur Bhagwan Das 
out of the funds of the West End Leather Works. 
It is signidcant that the entry with regard to 
this amount of Rs. 4,500 was made in the ac- 
count books of the £rm and not in the personal 
khata (account) of Sheikh Abdul Latif which he 
maintained in the Bahis (or account books) of 
the West End Leather Works. This would go to 
show that the wakif intended the decree to be 
part of the assets of the 6rm. Learned counsel 
in this connection also relies upon Para. 11 of 
the deed of wakf and contends that the outstand- 
ings of the 6rm must necessarily be deemed to have 
been dedicated. It would follow, therefore, that 
the decree in question is included in the dedica- 
tion in an indirect manner, i. e., as an asset of 
the going concern known as the West End 
Leather Works. 


[15] Learned counsel for the respondents has, 
however, contended that even if it be taken for 
granted that the decree was included in the de- 
dication, it would not be valid because it is 
nowhere directed by the wakif that the proceeds 
of the decree shall be utilized in a particular 
kind of investment. The contention of the learn- 
ed counsel is that, in the absence of such direc- 
tions, the dedication of the amount realisable 
under the decree would be void in law. We 


shall, however, consider this objection in con- 
nection with the second question regarding the 
validity of a wakf of a ''decree" under the 
Mohammedan law. At this stage, we are con. 
cerned with the question of the factum of dedica- 
tion of the decree, directly, or indirectly through 
the wakf of the going concern i. e. the West End 
Leather Works. Looked at as an asset, or out- 
standing of the 6rm (i. e. the West End Leather 
Works), the decree in question must necessarily 
be deemed to be comprised in the wakf of the 
6rm. In our judgment, this contention of the 
learned counsel has considerable force and we 
would record a dnding in favour of the appel- 
lants on this ground. The result, therefore, is 
that, in our judgment, the plaintiff, appellants 
have succeeded in establishing that the decree in 
dispute was comprised in the wakf created by 
Sheikh Abdul Latif. 

[16] The next question which we have to 
consider is whether a wakf of the decree in ques- 
tion, in the circumstances indicated above, is 
valid under the Mohammedan law. Obviously 
this question does not arise if only the second 
alternative contention of the learned counsel for 
the appellants be considered. In such a case 
there is no wakf of "the decree" as such. There 
is certainly a wakf of the "going concern" 
known as the West End Leather Works and 
along with such a wakf all the assets, including 
all the outstandings of the 6rm (which included 
the decree in question) must be included. The 
validity of the dedication of the West End 
Leather Works has not been called in question 
in this case. Clearly, therefore, the contention 
that wakf of the decree is defective in law would 
be pointless inasmuch as, ex hypothesis there is 
no dedication of the decree as such, but this 
question certainly does arise in connection with 
the appellants' 6rst contention, namely that the 
decree in question was itself the subject-matter 
of wakf. 

[17] The question whether a simple money- 
decree, such as is the case here, can be validly 
the subject-matter of a wakf under the Moham- 
medan Law is not at all free from difficulty. In 
the course of their arguments learned counsel 
for the parties have invited our attention to a 
large number of rulings as well as to a number 
of standard works on Mohammedan Law and 
we shall in a moment deal with the more 
important of the authorities brought to our 
notice. 

[ 18 ] The 6rst case of this Court to which 
reference should be made is the case in 24 all. 
190,^ decided by a Bench of two learned Judges, 
Banerji and Aikman JJ. of this Court. The ques- 
tion before their Lordships was whether a wakf 
of "movable property" including “money” was 
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valid under the Mohammedan Law. After 
hearing very able and erudite arguments from 
the learned counsel on both sides and after a 
long and careful consideration of the texts and 
the case law cited before them, their Lordships 
came to the conclusion that such a wakf may be 
validly constituted. The view taken by the 
Calcutta High Court in 9 c. L. R. 66,^ was 
expressly dissented from. Their Lordships refer- 
red to the serious conflict of authority on tbe 
question which they had to decide. To quote 
their own words: 

“We have carefully considered those authorities. The 
condlct between them is bewildering. Some assert that suoh 
an endowment as the present is absolutely void; others, 
that it is valid when customary; and others again — and 
these are in the majority — that it is valid without any 
restriction. Not only is there a conflict between diflerent 
jurists, but we dnd difierent and irreconcilable opinions 
attributed to the same jurists by difierent commentators.’’ 

After examining tbe authorities, particularly 
the Fatwa Qazi Khan, Durrul Mukhtar, 
Umdat‘Ul-Kari (a commentary on Sahib-ul- 
Bukbari by Allama Aini) and the well-known 
works of Ameer Ali and Wilson, their Lordships 
expressed the view that the question was not by 
any means free from difficulty. They however 
considered that the preponderance of authority 
was in favour of the view that such an endow- 
ment bolds good. 

[19] The next case of this Court which has 
been referred to us is that in 1935 A. L. J. 1317.^ That 
was a case of a wakf created by a grove-holder 
of his rights as such and the question was 
whether the rights of a grove-holder could be the 
subject-matter of a valid wakf under the 
Mohammedan Law. It was decided by two 
learned Judges of this Court, Sulaiman C. J. 

and Bennet J. At page 1318 it was observed; 

“No doubt tbe essence of a wakf is its permanent char- 
acter. Any property which is temporarily or for a limit- 
ed period or without right in the possession of tbe wakif 
cannot be validly dedicated because such a dedication 
can never be of a permanent character. But it does not 
follow that the subject-matter of the wakf must neces- 
sarily be the full proprietary interest in immovable 

property This Court in 24 All, 1901 held that 

according to the Musalman law a wakf of even movable 
property could be validly constituted. Tbe learned 
Judges expressly dissented from the view expressed in 
Calcutta. There is even authority for the proposition 
that wakf of moneys and sJiares in joitU stock corn- 
parties and other modern forms of investments might 
well be the subject matter of a valid wa/f/. 

All difiicalUes that might have arisen under the strict 
Mohammedan Law are now removed so far as wakfs 
KOV6rncd by tho Musalnia.D Wftbf Validating Act ato 

concerned It obviously follows that a wakf can 

be made of movable just as well as of immovable pro- 
perties and that in fact ‘any property' can be made 
wakf of provided there is “a permanent dedication 

of it ” 

[ 20 ] The last case of this Court cited before 
u 3 is that of 1939 A. L. J. 138,* decided by a 
Bench of two learned Judges of this Court. In 


that case their Lordships considered the question 
whether dedication of money is recognized by 
Mohammedan Law. Their Lordships expressed 
the view that the question was by no means free 
from difficulty and that there was great conflict 
of judicial opinion on the point. After considering 
various authorities, particularly the case in 24 
All. 190^ and the relevant passages from Ameer 
Ali’s Mohammedan Law and Wilson’s Moham- 
medan Law, their Lordships observed at p. 141:^ 

“It will be observed that investment in Government 
securities and shares in companies etc., is a common 
form of investment recognized in the present times. 
Such investments yield regular income which can be ex- 
pended on the maintenance of the objects of the waqf. 
If, on the other band, a sum of money itself is dedicat- 
ed and it is to be spent on the maintenance of the 
objects of the waqf it will be exhausted before long and 
it cannot be said that the property dedicated is of a 
reasonably permanent character as required by law.” 

With reference to the particular question which 
arose in that case viz. whether a valid waqf 
could be created by a Mohammadan widow of 
her unpaid dower debt, their Lordships observed 
at p. 142 : 

“The dower debt was no doubt due to the lady but it 
was at the option of the residuaries to pay that sum or 
not. It was not a tangible property avajfeble to Mst. 
Fabimo and she certainly had no control over it. The 
recovery of that sum was problematical and any dedica- 
tion of suoh property could not be recognised under the 
accepted principles of Mohammadan Law. In 33 Mad. 
118,6 it was held that dedication of a decree was invalid. 
This principle will apply with greater foroe ^ to tbe 
present case. In our judgment tbe rule of law laid down 
in 24 AH. 1901 mentioned above is not applicable to the*“ 
present case at all.” 

[21] Turning to the cases decided by other 
High Courts in India, we have the case in 33 
Mad. 118,® in which two learned Judges of the 
Madras High Court held that : 

“The right to recover money under a decree cannot 
be made the subject of a waqf in tbe absence of a custom 
authorising such appropriation.” 

Their Lordships went on to observe : 

“Even if the proposed subject of the waqf be regarded 
as the money which may (problematically) be recovered 
under the decree, we think that the weight of authority 
and argument is opposed to the plaintiff’s contention 
that tbe waqf is valid. ” 

Their Lordships referred to the conflicting au- 
thorities on the question whether a valid waqf 
could be created of a movable property which 
was not accessory to land and agreed with the 
view expressed by tbe Calcutta High Court in 
10 c. w. N. 449® at p. 494, and by the Bombay 
High Court in 9 Bom. L. R. 1337.^ 

[ 22 ] Next reference may be made to the case ^ 
in A. I. B. 1944 Mad. 504,® in which two learned 
Judges of the Madras High Court had to consider 
the question whether the dedication of mova- 
ble property was lawful under Mohammadan 
Law. Their Lordships pointed out that before 
the passing of the Musalman Waqf Validating 
Act it was the view of that Court and of other 


Ghulam Mohiuddin V, Hafiz Abdul (Wali Ullah J .) Allahabad 133 


1947 

High Courts in India, except the Allahabad 
High Court, that there could not be a valid 
waqf of movable property unless it were acces- 
sory to land or were allowed because of certain 
traditions concerning the prophet and the sacred 
writings or there was a custom to make a waqf 

of it. It was, however, held that : 

“The definition of waqf in the Musalman Waqf 
Validating Act (1913) as a permanent dedication of “any 
^ property” indicates that a waqf can be made of mova- 
bles. The definition in the Act is of general application 
and a waqf of movables even for objects other than those 
specified in the Act would be valid.” 

It would be observed that in this latter case the 
contention of the learned counsel to the effect 
that the view expressed in 33 Mad. 118® was 
rendered obsolete by the passing of the Mussal- 
man Waqf Validating Act (1913) was accepted. 

[23] Reference has also been made to two cases 
decided by the Oudh Chief Court. The first case 
is that in A. I. It. 1929 Oudh 97,® decided by two 
learned Judges of that Court. They had to con- 
sider the question of the validity of a waqf of 
Government promissory notes under the Imamia 
Law. They, however, examined the question with 
reference to the provisions of the Hanafi Law as 

well. At page 111 it was observed: 

“There has been a considerable difference of opinion 
in High Courts in India as to whether under the 
Hanafi law the waqf of shares in companies is or is not 
valid.” 

After considering the principles which govern 
^ the validity of such a waqf under the Hanafi 
Law as contained in Ameer Ali’s Mohammadan 
Law, 4th edition, pp, 257-264, 503-505 and p. 264, 
their Lordships came to the conclusion that the 
waqf was valid. This case went up in appeal to 
their Lordships of the Privy Council and their 
Lordships’ decision is reported in A. 1. R. 1932 
p. o. 13 .'® It was found in that case that the waqf 
of the promissory notes in question had been 
recognized by the members of the family for 
three quarters of a century or more, and the in- 
come of the fund had been applied, at all events 
in the main, consistently to charitable purposes. 
It was accordingly held that the waqf was valid. 
Finally their Lordships observed at page 21: 

“Under the circumstances, their Lordships find it 
unnecessary to attempt a solution of the interesting pro- 
blem of Mabomedan Law which was propounded to the 
Chief Court.” 

[24] The next case of the Oudh Chief Court to 
which reference has been made is that in A. I. R. 
1936 Oudh 213," decided by a Full Bench of three 
^ learned Judges of the Oudh Chief Court in which it 
was held that a valid waqf cannot be made in res- 
pect of the rights of a usufructuary mortgagee 
in an immovable property. The waqf was held 
invalid for two reasons: (l) that the waqif was 
not the owner of the mortgaged property and 
bad therefore no permanent control over that pro- 


perty and (2) that an usufructuary mortgage 
itself is not valid according to Mohammadan Law. 

[25] The next case to which reference may be 
made is that in A. I. B. 1942 Sind, 137,^^ decided 
by two learned Judges of the Sind Chief Court. 
That was a case which arose out of a suit under 
s. 92, Civil P. C. With reference to the contention 
urged before their Lordships that there can be no 
valid waqf by a Sunni Musalman of a debt due 
to him under a mortgage deed inasmuch as such 
a debt was not property of a kind of which a 
Sunni Musalman could make valid waqf, it was 
observed that the case in A. I. R. 1936 Oudh 213" 
had no application to the facts before them, but 
that the case in 24 All. 190' was much more in 
point and- it was against the contention pressed 
before them. It must, however, be noted that 
these observations were obiter as the question did 
not legitimately arise in the case before them. 

[26] The last case which has been brought to 
our notice is that in A. I. R. 1930 Bom. 191,'® 
decidedby Mirza J. Atpag6l96 the learned Judge 

■ observed: 

“The dedication made in clause 3 of the will is at 
least partly that of money. Prior to the Waqf Valida- 
ting Act there were conflicting rulings of various High 
Courts in India as to whether a valid waqf could be made 
of mouey. Our Court in common with the High Courts 
of Calcutta and Madras inclined to the view that a 
waqf cannot validly be made of moveable property 
unless the moveable property was accessory to some 
immovable property of which waqf was being made or 
unless the waqf of movables was allowed by custom: see 
9 Bom. L. B. 1337,7 lo C. W. N. 449Q and 33 Mad. 
HS.^TheHigbCourtof Allahabad had held that a waqf 
of movables would be valid even apart from the con- 
siderations set out in the rulings of these three Courts: 
see 24 All. 190'. In my judgment the controversy is now 
set at rest by the definition of waqf under the Waqf 
Validating Act 1913 which speaks of the permanent 
dedication of “any property”. “Any property” would 
include movable as well as immovable property. 

It was thus held that under the Waqf Valida- 
tiug Act, a waqf can be constituted by a 
permanent dedication of “any property” which 
expression would include money and other mova- 
ble and immovable property. The same view has 
been taken by the Calcutta High Court in 2 
C. L. J. 218.'^ In 31 Bom. 250,'® a Division Bench of 
the High Court of Bombay, Jenkins C. J. and 
Beaman J. dealing with the question whether the 
dedication of moveable property including money 
was valid under the Mohammadan Law express- 
ed itself in the following terms: 

“As to whether property of this kiod can legitimately 
form the subject of a waqf, we need only say that 
movables, in our opinion, may; and if movables, there 
seems no sound reason in these days, to exclude from 
that category, funded moneys.” 

[27] Apart from the case law briefly reviewed 
above, it will be profitable to refer here to the 
views expressed by some of the well-known wri- 
ters on Mohammadan Law. Dealing with the 
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question with regard to the property which may 
be subject matter of a valid waqf under the 
Mohammadan Law, Sir Abdur Rahim at page 
307 of his Mohammadan Jurisprudence (1911 
edition) has expressed himself thus : 

“The accepted juristic theory is certainly very nar- 
row as to the forms of property which can be properly 
settled in waqf. The property must first of all answer 
the description of mal or tangible property, as in the 
case of a gift so that waqf of a mere right to the 
usufruct such as a rent charge is not allowed. In the 
next place it must be productive or capable of being 
used without the substance being consumed. This rule 
excludes moveable property generally including money. 
A few specified articles such as war horses, camels and 
swords are taken out of the rule by force of certain 
traditions, and such moveables with respect to which 
a prevalent practice (ta’ammul) to make waqf has been 
established in the particular country in which the 
grantor resides are exempted from the operatlou of the 
rule. It has been held in 10 C. W. N. 449,® and 9 Bom. 
L. R. 13377 and 33 Mad. 118,® following 9 C.L.B. 66,3 
and dissenting from 24 All. 190,1 that waqf of shares 
in a joint stock company and of Government promis- 
sory notes is not valid. This view is undoubtedly in 
agreement with the strict conception of waqf in 
Mohammadan Law, but it may be a matter for further 
consideration whether it is in accord with the principles 
of construction and application of Mohammedan law 
as enunciated by the Privy Council. As the validity of 
a simple gift of Government securities and of shares in 
companies is well established, it may be argued that 
the same principle should be analogically applied to 
waqfs, especially as the doctrine of riba has never been 
recognized by the British India Courts. The above res- 
trictions regarding the property which may be made the 
subject of waqf are based on juristic deduction and not 
on any positive text, and it may also be said that they 
should not be followed to the letter as they are obvious- 
ly unsuited to the modern circumstances of life.’* 

[28] Again, dealing with the principles on 
which rules of Mohammadan juristic law are 
applied by Anglo Indian Courts, Sir Abdur 
Rahim at page 43 observes as follows : 

“Necessity and the wants of social life arc, as we 
shall see, the two all important guiding principles re- 
cognized by Muhammadan jurisprudence in conformity 
to which laws should be applied to actual cases, subject 
only to this reservation, that rules, which are covered 
by a clear text of the Quran, or a precept of indisputa- 
ble authority, or have been settled by agreement among 
the learned, must be enforced as we find them. It 
seems to me beyond question that, so long as this con- 
dition is borne in mind, the Court in administering 
Muhammadan laws is entitled to take into account the 
circumstances of actual life, and^^the change in the 
people’s habits and modes of living.” 

[29j From the two quotations set out above, 
it is clear that, according to Abdur Rahim, all 
restrictions regarding the property which may 
be made the subject of waqf being based on 
juristic deduction and not on any positive text 
may be modified if not altogether done away 
with in the light of the necessity and the wants 
of social life of the present generation and these 
are, according to him, the two all important 
guiding principles recognised by Muhammadan 

jurisprudence. 


[29A3 “Under the Mussulman Law”, says the 
Rt. Hon’ble Syed Ameer Ali in his monumental 
work on Mohammedan Law, Vol. I 4th Edn., 
page 246. 

there is absolutely no restriction on the dedication of 
any kind of property so long as it admits of yieldiug 
permanent benefit either in itself or by renewal from 
time to time or by conversion into something else which 
admits of the same possibility. Thus every kind of pro- 
perty, immovable as well as movable, every object in 
fact which is capable of being possessed or being re- 
duced to possession actually or constructively, equally 
with interest in trade, commerce, or investments is a 
fit and lawful subject of waqf.” 

“It will be seen, therefore, that the validity of a waqf 
does not depend on the natureof the property dedicated, 
but on the probability or presumption of permanent 
benefit being derived from it by any mode of dealing of 
which it is capable, or by converting it into something 
else. It is only where the object is absolutely unfit for 
being turned into profitable use, that its dedication 

falls to the ground But an object which was 

likely to be consumed in user and which, therefore, had 
no permanency in itself, can be sold and the proceeds 
invested in any manner customary amongpeople in order 
to yield a permanent return, without any restriction to 
its renewal from time to time. For example, even eat- 
ables are fit subjects of waqf for they’can be'sold and the 
price so obtained laid out “in business” when a waqf 
is made of actual coin (dirhems and dinars), it is to be 
invested with the like object. 

[30] Again, after examining the relevant 

authorities he observed thus at page 255 : 

“The sunni doctrine as to the validity of a waqf of 
movables including money is repeated in the same 

terms in the Tas-hil, the Jouharat-un-Nayyereh, the 

Ghait-ul-Bayan and other works. Prom these prmci-, 
pies it will be seen that under the Hanafi Law, the 
waqf of Government securities, shares in companies, 
debentures and other stock, is perfectly lawful and 
valid. The doubt, which one or two of the ancient 
Hanafi doctors had expressed as to the validity of the 
waqf of certain kinds of movable property in contra- 
distinction to certain other things, was the outcome of 
the primitive and archaic conditions of society, and was 
founded on the notion that as perpetuity was essential 
to the validity of waqfs, it could hardly be secured by 
the dedication of movable things generally. But as the 
Mussulman communities progressed in material civili- 
sation and commerce developed, it came to be unive^ 
sally recognised that the waqf of everything, “to which 
practice appertains among mankind or which it is 
customary in any particular locality to do so, is valid. 

[31] Again, at p. 257 referring to the decision 

of the Calcutta High Court in 10 C. W. N. 449, 
where it was held that the waqf of shares in com- 
panies is not valid under the Mohammadan law, 
the learned author maintains that this decision 
was based upon an erroneous and strained con- 
struction of the principles recognised by Moham- 
madan law and observes : . . j 

“This case has been followed without examination of 
the authorities by the Bombay High Court in 
L. R. 13377 and the Madras High Court in od 

Mad. 118.S” 


Dhe learned author continues : , 

"There can be no question that funded moneys and 
hares in commercial companies constitute 
mal) within the meaning of the Mahommedan Jaw, 
bey are capable of being renewed and are, therefore, 
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'jnal mutakawwim, somethiog over whiah the rights of 
ownership can be exercised; and as they form the 
subject of common dealing they are not extra com- 
mercxum. Again, they yield, or can yield permanent 
benefit either as shares or by other forms of investment. 
Then it may be asked bow is it that a waqf of shares 
in commercial companies is invalid ?” 


Then again at p. 263 he observes : 

“Since the days of Aba Ynsuf, the legal conception 
regarding articles that may validly be made waqf has 
made a great advance. He did not recognise the validity 
of the waqf of buildings and trees apart from the land; 
that is now universally admitted by the Hanafi jurists. 
The waqf of money (dirhems and dinars) which be 
disconntenanced on the ground oft analogy (kyas) as 
likely to be consumed in use, is now admitted as lawful, 
wherever it is in vogue, and it is declared that where 
money is dedicated its value should be laid out in 
muzaribat (business) or baza' at (commerce). . . . No 
sacramental value or significance is attached to the 
waqf of any particular kind of property in contra- 
distinction to another. What the Judge has to see is 
whether the article dedicated is capable of yielding 
permanent benefit by renewal from time to time, or by 
investment of the proceeds, when sold, in business or 
commerce (muzaribat or baza* at). It is a mistake to 
attach canonical importance to the statements and 
arguments in the Hedaya, for many of the doctrines set 
forth in it are long since exploded, or have been con* 
siderably modified.” 


[32] Finally, a6 p. 264 the learned author 
makes the following observations : 

“The validity of the waqf of movables including 
moneys is accepted without question among the Sbafeis, 
the Malikis, the Hanbalis, and the Shiahs," And Shafei 
has held, “says the Hedaya,” that the waqf of every- 
thing from which benefit can be derived consistently 
^ with the retention of the corpus is valid; and whatever 
can be lawfully sold (this gives an indication to the 
sense in which the word taamul is used in this con- 
nection) may be lawfully dedicated, for what is capable 
of yielding profit (from changes of form) resembles 
lands, horses and arms.” 

“The waqf of money is now common everywhere 
among Mabommedans from Algeria to India and 
Burmah, The Shrine at Mecca and at Eerbela, the 
endowments at Ajmere, Hossainabad (Lucknow) and 
many of the mosques and religious institutions all over 
the country, are largely supported by the income of 
moneys invested in Government securities, which people 
have come to regard as safer and more permanent than 
even land. In Egypt, the income of many important 
endowments created in modern times is, for the most 
part, derived from shares in commercial companies. 

Money invested in Government or Municipal stock is 
employed by the State or local authorities, as the case 
may be, generally in productive work, and a share of 
the profits derived therefrom is received by the investors 
under the name of dividends or interest. The income 
derived from money invested in commercial companies 
stands in the same category. And the waqf of moneys 
invested in trade or commerce (baza’aat) has been 
recognised as lawful for centuries.” 

^ [33] Again, while dealing with the Shiah Law 

* ' relating to wakf, at p. 503 the learned author 
clearly indicates that there is a close resemblance 
between the Hanah Law and Shiah Law regard- 
ing the conditions relating to the subject of 
waqf. He observes : 

“According to the ancients, the waqf of anything 
which did not exist in specie was not valid, e. g. the 


waqf of a debt payable to a person was not regarded as 
valid, because it was a thing, in their opinion, not 
existing in specie." 

After referring to Sharaya-ul-Islam and Jawa- 
hir-ul-Kalam on the question of the subject of 
wakf he quotes the following passage from 
Mafatih : 

- “The waqf of a dayn (debt) which is a thing indeter- 
minate, is not valid by reason of there being no certainty 
or identity of the same.” 

Then he deals with the modern doctrine regard- 
ing this question and says that in accordance 
with the altered conditions of society Shiah 
lawyers have upheld the validity of waqfs of 
moneys and of profits. Lastly, at p. 505 he 
observes : 

“Similarly the waqf of a debt which is determinate 
and capable of specification has been recognised to be 
valid.” 

[34] Tayabji in his well known book on 
Muhammadan Law, 8rd edition (1940) dealing 
with the subject matter of waqf states the law 
thus at p. 577 : 

“The texts provide with great particularity which 
classes of property besides immovable property may be 
the subject of waqf, and are not agreed with reference 
to money and things consumed by use. The Courts 
have followed the Waqf Act, 1913, under which waqf is 
defined as the permanent dedication of *any property’.” 

The learned author makes it quite clear, how- 
ever, that in view of the discussion of the autho- 
rities, waqf of money or any other property, 
even apart from the Waqf Act of 1913 was valid. 

[35] In Mulla’s Mahomedan Law the law is 
stated as follows at page 153 : 

“The subject of waqf under the Waqf Act may be “any 
property.” A valid waqf may, therefore, be made not 
only of immovable property, but also of movables, such 
as shares in joint stock companies, Government promis- 
sory notes, and even money.” 

[86] In view of the authorities referred to 
above it is quite clear that Courts in India have 
during recent years exhibited a general tendency, 
particularly since the Waqf Act of 1913, to hold 
waqf of any property valid and this is undoub- 
tedly in accord with what Sir Abdur Hahim 
characterises as the two all-important guiding 
principles viz. the necessity and wants of social 
life of the times. The Courts in administering 
Mohammadan Law are entitled to take into 
account the circumstances of actual life and the 
change in the people’s habits and modes of 
living. It is further clear that the preponderance 
of authority is undoubtedly in favour of the 
view that the waqf of movable property, 
Government promissory notes, shares in joint 
stock companies and even money at any rate 
funded money is valid. 

[36a] Reverting to the specific question whe- 
ther the right to recover money under a decree 
could validly be the subject of waqf, it must be 
said at once that most of the authorities referred 
to above do not specifically deal with this 
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question. Reference to the question of the waqf of 
a debt in Ameer All’s Mohammadan Law set out 
above is not also very helpful. He has given the an- 
cient view and also indicated the modern view, but 
there is no reference to any particular authority in 
support of the modern view. It is no doubt true 
that since the Waqf Act of 1913 Courts try and 
support validity of waqfs of any kind of pro- 
perty. It cannot be denied, however, that in the 
case of a simple money decree, like the present 
money may or may not be ultimately realised 
from the judgment-debtors; at any rate the 
recovery of any amount under the decree is 
problematical. In such circumstances it seems 
difficult to hold that the dedication of the amount 
due under the decree, in other words the right to 
recover the money due under it, should be 
observed to be in any sense, of the terms, a 
dedication of a permanent nature. “The decree” 
no doubt is “property” but so far as the perma- 
nence of the dedication of such property is 
concerned — and dedication must be permanent — 
it must be conceded that it is a more apparent than 
real. Property in this case is of too precarious a 
nature to admit of a permanent dedication by the 
person who was entitled to execute the decree. 
We accordingly find it difficult to hold that the 
view of the learned Civil Judge viz., that a 
decree for money cannot be the subject of a 
valid waqf under the Mohammadan Law, was 
erroneous. But, in view of the finding recorded 
by us that the waqf of the going concern viz. 
the West End Leather Works embraced this 
decree as well as an asset of that firm, it must 
follow that the decree in question is included in 
the dedication in an indirect manner and in 
view of that finding the appeal must succeed. 

Per Malik J I agree to the order proposed. 

[37] By the Court The result, therefore, 

is that this appeal is allowed, the decree of the 
Court below is set aside and suit no. 54 of 1942, is 
decreed with costs throughout. A declaration is 
^ranted to the plaintiffs that they have a right 
to withdraw the amount which is in deposit in 
Court in connection with the execution case No. 
97 of 1927, and the execution case No. 8 of 1934. 
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Held that there was no question of penal stipulation 
in the decree. The decree-holder was agreeable to make 
certain concessions in favour of the judgment-debtor in 
case the judgment -debtor was prompt iu making pay" 
ment of the smaller amount. Consequently no question 
of granting any relief against forfeiture would arise: ^ 
13 A. I. R. 1926 All. 278, Foil. [Para 1] 

S. B, L. Gour — for Applicant. 

B. B. Avasthi—tor Opposite Patty. 

Case referred : — 

1. {'26) 24 A. L. J. 210 : 13 A. I. R. 1926 All. 273 : 

91 I. C. 790, Kishan Prasad v. Kunj Behari Lai. 

Order. — This is an application in revision 
under s. 25, Small Cause Courts Act, filed by 
the judgment-debtor against the order rejecting 
the objection filed by him. It appears that the 
opposite party Pt. Chiaranji Lai Misra, put for- 
ward a claim of Rs. 692-13-0. Eventually the 
case ended in a compromise and on 3-8-1943 a 
joint application containing the terms of the 
compromise was filed and the suit was decreed in 
terms of the compromise. Thereafter the decree- 
holder applied for execution of the decree. 
Objections were filed on behalf of the judgment- 
debtor that part of the amount sought to be 
realised from him by means of the execution of 
the decree could not be realised inasmuch as the 
stipulation in the deed of compromise allowing an ^ 
increased amount on default in making the pay- 
ment within the period of time specified amounted 
to a penalty and the Court should grant relief 
against the penal provisions in the deed of com- 
promise. The terms of the compromise in subs- 
tance were that the entire claim was to be 
decreed but that if Rs. 200 were realised by the 
encashment of the cheque passed by the judg- 
ment-debtor to the decree-holder on the date of 
the compromise and if RS. 376 plus half the coats 
of the suit were paid by the judgment-debtor to 
the deoree-holder by I8th August 1943. the 
decree-holder would be prepared to forgo the 
balance of the decree. As explained in the last 


entence of the compromise, 

‘ the decree-holder would accept Rs. 375, plus costs as 
n an es parta dacrea in lieu of whole claim if this 
amount is paid by 18th August 1943. 

The whole question therefore which the Court 
)elow had to decide and which has been argued 
jeforeme is whether, in view of the terms of 
ibis compromise, it can be said that the 
or recovery of an amount larger than that 
nade up of RS. 200, plus Rs. 375, plus b«-lf 
Yas by way o£ a penalty. Oonsideriug the ter^ 
)f the compromise it seems to me perfe y 
jbvious that there was no question of a 
itipulation in the deed of compromise. It seems 


I 
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to me that by reason o! the compromise the 
deoree^holder was agreeable to make certain con- 
cessions in favour of the judgment-debtor in 
case the judgment-debtor was prompt in making 
the payment of the smaller amount mentioned 
in the deed of compromise. 

[2] Learned counsel for the opposite patty 
has cited the case in 24 A. D. J. 210.^ The facts 
of that case were similar to those of the present 
case. A Bench of two learned Judges of this 
Court held in that case that the provision re. 
garding the payment of the larger amount in 
case of default in payment of the smaller 
amount within the specified time was not by way 
of penalty. A number of other cases decided by 
other High Courts in India have been cited be. 
fore me but, in view of the decision of a Bench 
of two learned Judges of this Court, it is not at 
all necessary to refer to any of them. 

[8] I am satisfied that the order of the Court 
below dismissing the objections preferred by the 
judgment-debtor in this case was fully justified. 
1 accordingly dismiss this application in revi- 
sion with costs. 

K.S. Revision dismissed. 


A. I. R. (34) 1947 Allahabad 137 [G. N. 64] 

AlijSOP and Mathur JJ. 

Muhammad Azam Khan — Plaintiff — 

Appellant v. Hamid Shah and another — De~ 
^ fendants — Respondents, 

First Appeal No. 62 of 1943, De'don 29*1.1946, from 
order of Civil Judge, Azamgarh, D/-1 1-9*1942. 

(a) Muhammadan law — Wakf — Validity — Provi- 
sion for maintenance of poor relations — Substantial 
sum out of income of dedicated property earmarked 
{or charitable purposes — Wakf held valid. 

The object of the wakf was to provide maintenanoe 
for poor relations and dependants. Out of the income of 
a few hundred rupees of the dedicated property, a 
substantial sum wasspecifioally earmarked for charitable 
purposes (Ashra Mobarram and Majlisses held in com- 
memoration of the martyrs of Karbala and also for 
feeding of the poor in the month of Ramzan): 

Held that the deed was a valid wakf: 11 A. I. R. 1924 
All. 223, Foil, [Para 5J 

(b) Mussalman Waqf Validating Act (1913), S. 3 
^a) — Family — Nephews — Family includes nephews 
of settlor irrespective of whether they live in 
settlor’s house or whether settlor is responsible for 
their maintenance. 

The word “family” in S. 3 (a) is not restricted to only 
those persons residing in the house of the settlor for 
whose^maintenance he is mainly responsible, but the word 
^ is intended to be used in its broad popular sense; persons 
descended from one common progenitor and having a 
common lineage, e. g. nephews of the settlor and their 
descendants, are included in the term irrespective of 
whether they live in the settlor’s house, or whether the 
settlor is responsible for their maintenance: 17 A. I. K. 
1930 All. 169, Foil. [Para 6] 

(c) Mussalman Waqf Validating Act (1913), S. 3 
Proviso — Ultimate benefit for poor, etc. — Im- 
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plied reservation of — Waqf deed creating *v3akf 
fi saW lillah* in perpetuity and reserving part of 
income for charitable purposes — No express pro- 
vision for spending income of dedicated property 
towards charity on extinction of line of grantor and 
grantee — Reservation of ultimate benefit for poor 
etc may be implied. 

When a deed of waqf provides **dawam ke liye rah 
khuda me sadkatan waJtasbatan lillah waqf kar diya'* 
which is the same thing as creating a waqf fi sa&i 
lillah in perpetuity, and a portion of the usufruct of the 
property has also been reserved for pious and charitable 
purposes, but it is nowhere expressly mentioned that 
after the extinction of the family of thegrantees and the 
grantor the income from the property will be spent for 
the purposes of the charity, tbeinferenceisthat the waqif 
intended by implication to reserve the ultimate benefit 
for the purposes of charity, etc.: 19 A.I.B. 1932 Cal. 93, 
Rel. on; 22 A. I. R. 1935 All. 616, Explained: [Para 7] 

In the event of the extinction of the line of the 
beneficiaries and the grantor the doctrine of cypres 
would then apply and the income after making deduc- 
tions for charitable purposes will be applied for the 
benefit of the poor or to objects or as near as possible to 
the objects which failed: 23 A. I. R. 1936 All. 404, Rel. 
on. [Para 7] 

P. D. Banerji and Afukhtar Ahmad — for Appel- 
lant. 

S. N. Verma and J. N. Ckatterji^tov Respondents, 
Cases referred : — 

1. (’23) 45 All. 152:11 A. I. R. 1924 All. 223:69 I. C. 
836, Mukarram v. Anjuman-un-nissa. 

2. (’30) 52 All. 368:17 A. I. R. 1930 All. 169:123 I. C. 
369, Gbazanfar Husain v. Abmadi Bibi. 

3. (’35) 1935 A.L. J. 647:22 A. I. R. 1935 All. 616:155 
I. C. 416, Baqa Ullah Khan v. Gbulam SIddiqueKhan. 

4. (’32) 59 Cal. 402:19 A. I. R. 1932 Cal. 93:133 I. C. 
657, Masuda Khatun Bibi v. Mohammad Ibrahim. 

5. (’36) 1936 A. L. J. 231:23 A. I. R. 1936 All. 404:163 
1. C. 344, Ruqia Begam v. Suraj Mai. 

Mathur J. — The suit out of which this ap- 
peal arises was brought by tbe plaiutiff-appellaat 
Raja Mohammad Azam Khan for a declaration 
that the deed of waqf dated 17-7-1920, was 
invalid. There was also a prayer for possession 
over the zamindari property and the house 
which were the subject-matter of the waqf. The 
said deed of waqf was executed by the father of 
the plaintiff Baja Mohammad Shah in favour of 
his nephews Babu Hamid Shah and Babu 
Maqbool Ahmad Shah the defendants-respon- 
dents. It was mentioned in the deed of waqf 
that as Mahmud Khan the father of the defen. 
dants met his death by drowning and left the 
defendants unprovided the object of the waqf was 
to provide maintenance for the defendants and 
their heirs. Out of tbe income of the dedicated pro- 
perty, R3. 120 annually was to be spent for the 
expenses of Ashra Mobarram and the Majlisses 
held in commemoration of the martyrs of 
Karbala and also for feeding of the poor in the 
month of Ramzan. The plaintiff's claim was 
that the said deed of waqf was invalid, because 
the waqif Raja Mohammad Shah never had 
any intention of making and did not in fact 
make a permanent waqf under the Mubam- 
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madan law, because there was no residuary 
gift in favour of charity, and because the waqf 
had never been acted upon. The plaintiff claimed 
that the property was still a part of the assets 
of his father, Raja Mohammad Shah, and he 
was entitled to the declaration sought for and to 
the possession of the property in dispute. 

[ 2 ] The defence was that the deed of waqf 
dated 17-7-1920, created a real waqf and was 
perfectly valid according to Muhammadan law, 
that it has all along been acted upon, and that 
the suit was barred by limitation. 

[3] The learned Civil Judge has dismissed 
the suit holding that the deed was valid and 
operative and divested the creator of the waqf, 
Raja Mohammad Shah, of the ownership of the 
property in dispute, that the waqf was acted 
upon, and that the claim was barred by time. 

[4] It is contended on behalf of the plaintiff 
appellant that the waqf in question did not fulfil 
the requirements of s. 3 of the Act 6 [VI] of 
1913 (Mussalman Waqf Validating Act) and 
therefore it was invalid, that the waqif never 
seems to have contemplated the contingency of 
the extinction of his family, and therefore there 
was no reservation of the income of the property 
for pious and charitable purposes, that the lower 
Court has wrongly applied the doctrine of 
cypres in the case of a Muhammadan waqf, and 
that the claim was not barred either by twelve 
years or three years limitation. 

[ 5 ] After hearing the learned counsel for the 
parties, I have come to the conclusion that this 
appeal has got no force, and must be dismissed. 
The arguments addressed to us are based on the 
assumption that Act 6 [Vl] of 1913 applied to the 
present case, and if the provisions of that Act 
were not complied with the waqf would be 
invalid. It must however he noted that if a deed 
of waqf is valid according to Muhammadan 
law as it stood and was being interpreted before 
the passing of Acte [vi] of 1913, there would be no 
necessity to investigate whether the provisions of 
that Act had been complied with or not. The 
deed of waqf dated 17-7-1920, which is in dispute 
in this case does not mention anywhere in the 
body of the document that it was waqf ala-ul- 
aulad, or that it was executed according to the 
provisions of Act 6 [vi] of 1913. There can he no 
doubt that the waqf in dispute is both for the 
benefit of the settlor’s family and for charity. 
Such a gift according to Muhammadan law as 
interpreted by the Privy Council would be valid 
if there was a substantial dedication of the pro- 
perty to charitable uses at some period of time 
or other and that it was not for the aggrandi- 
sement of the family or that the gift to charity 
was illusory having regard to the small amount 
reserved for that purpose or from its uneer- 


tainty or remoteness. In my estimation when 
out of an income of a few hundred rupees a sub. 
stantial sum was specifically earmarked for 
charitable purposes the waqf would not be inva- 
lid even when a part of the income was set 
apart for the maintenance of the members of 
the family. In this connection it will be right 
to point out that the maintenance of poor rela- 
tions and dependents is also a valid 'object ofv' 
waqf ; vide 45 Alili. 152,^ and the Principles of ' 
Mohammadan Law by Sir Dinshaw MuUa, 
p. 156 , twelth Edition. In this view of the 
matter, the deed of waqf dated I7th July 1920 
was a valid waqf and the plaintiff’s suit was 
bound to fail. 


[6] If, however, it is found that the document 
in dispute constituted a waqf ala-ul-aulad, it 
will have to he considered whether the provi- 
sions of Act 6 [VI] of 1913 which validated such a 
waqf had been complied with. It has been argued 
that by the said Act it was made lawful for 
a person professing the Mussalman faith to create 
a waqf which in all other respects was in accor- 
dance with the provisions of the Mussalman 
Law for the maintenance and support wholly 
or partially of his family, children or descen- 
dants; and that no waqf could be created in 
favour o£ the nephews as they did not come 
within the descriptions of the family, children 
or descendants. The matter is however concluded 
by a Bench decision of this Court in 52 ADI#. 368, 
where it was held that the word “family” in 
S. 3 (a), Mussalman Waqf Validating Act was 
not restricted to only those persons residing in 
the house of the settlor for whose maintenance 
he was mainly responsible, but that the word 
was intended to be used in its broad popular 
sense ; persons descended from one common 
progenitor and having a common lineage, e.g-t 
nephews of the settlor and their descendants, 
were included in the term, irrespective of whe- 
ther they lived in the settlor’s house, or whether 
the settlor was responsible for their maintenance. 
I am in full agreement with the view that is 
expressed and do not find any force m this 


I 



cgument. 

[ 7 ] The next contention is that there was no 
saiduary gift in favour of charity. It is no 
oubt true that it is nowhere expressly men- 
oned that after the extinction of the family o£ 
le grantees and the grantor the income from 
16 property will be spent for the purposes of 
ae charity. It is however clear from the 'word- 
iga of the proviso to s. 8, Mussalman Waqf 
Validating Act (Act 6 Cvi] of 1913) that the ulfa- 
date benefit must in each case be expressly 
r impliedly reserved for the poor or 
then purpose recognized by the Mussalman La 
iS religious, pious, or charitable purpose of 
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® permanent character. In 1935 A. L. J. 647,^ 

>t was held that where the words '*waqf fi sahi 
lillaK* have been used and a waqf has been 
created in perpetuity, and there is provision for 
the appointment of the mutwallis for all time to 
come, and a portion of the usufruct of the waqf 
property has been reserved for pious and charit- 
able purposes, and the waqif had in contempla- 
tion the possible extinction of the line of his 
descendants who were to be the principle reci- 
pients of the profits of the waqf property, the 
irresistible conclusion is that the waqif intended 
by implication to reserve the ultimate benefit for 
the purposes enumerated in the proviso. It may 
be mentioned that the deed of waqf, in the pre- 
sent case also provides **da.wani ke liye rah 
khuda me sadkatan wa hasbatan lilldh waqf 
kar diya** which is the same thing as creating 
a wagf fi sabi lillah in perpetuity. A portion 
of the usufruct of the property has also been 
reserved for pious and charitable purposes. The 
only difference is that no provision has expressly 
been made for the appointment of a mutwalli if 
the lines of both the grantor and the grantee 
were extinct, because it has been laid down in 
the deed of waqf that the mutwalliship of the 
waqf property shall never be out of the family 
of the executant. The learned Civil Judge has no 
doubt remarked that this expression does not 
mean that there will be no mutwalli after the 
family of the grantor was extinct. But I do not 
think that interpretation can be rightly put. It 
also appears that the grantor never contemplated 
the possibility of the extinction of the line of the 
beneficiaries. But I do not think that it was 
ever contemplated by that Bench to lay down 
that these were the essential conditions in order 
to justify an inference that the waqif intended by 
implication to reserve the ultimate benefit for 
the purposes of charity etc. In my judgment 
when the waqf has been made in the name 
of God, has been created in perpetuity, and a 
portion of the waqf property has been reserved 
for pious and charitable purposes the same 
result should follow : vide 69 cal. 402.^ In 
the event of the line of the beneficiaries and 
the grantor both being extinct a question would 
certainly arise as to bow the income of the pro- 
perty after deducting the amount of Rs. 120 
which has been expressly provided for charitable 
purposes should be devoted. In my judgment the 
doctrine of cypres would then apply and the 
income will be applied for the benefit of the poor 
or to objects or as near as possible to the objects 
which failed. In 1936 A. L. J. 231,® Sir Shah 
Sulaiman, C. J. observed : 

“Where the waqif has indicated his intention that 
bis object is to benefit his family, and also religious, 
pious or charitable purposes, it can be implied that 
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there is an ultimate reservation for such purposes, 
particularly so when he has provided that a part of the 
income should be applied to such purposes daring his 
own lifetime. If one object, namely, the maintenance 
of his descendants, fails, there is no reason why the 
other object should also fail, and no reason whatsoever 
why the whole income should not be devoted to the 
remaining object as indicated.** 

[8] I am thus prepared to hold that even as 
a waqf ala-ul-aulad under the provisions of Act 
6 [VI] of 1913 the waqf deed in question would 
not be invalid. In any view of the case, the 
plaintiff's suit was rightly dismissed. I do not 
think it is necessary to express any opinion on 
the question of limitation. The appeal fails and 
I would dismiss it with costs. 

AUsop J. — I concur. 

By the Court. — The appeal is dismissed with 
costs. 

V.B.B. Appeal dismissed. 

A. I. R. (34) 1947 Allahabad 139 [C, N. 65] 

Yorkb j. 

Har Prasad — Applicant v. Emperor, 

Cri.Revn. Appln.No. 1418 of 1946, De’d on 28-10- 1946, 
from order of Sessions Judge, Aligarh, D/- 9-10-1945. 

(a) Criminal P. C. (1898), S. 195 — Commissioner 
acting as Election Judge under S. 24 (1), U. P. 
Municipalities Act is not ‘'civil, revenue or crimi- 
nal Court” within Ss. 195 and 476 and cannot make 
a complaint under S. 195 (1) — But complaint made 

by him can be treated as one under S. 190 (1) (a) 

Criminal P. C. (1898), Ss. 476 and 190. 

The Commissioner acting as Election Judge under S. 
24 (1), U. P. Municipalities Act (2 (11) of 1916) is not a 
“civil, revenue or criminal Court” within the mean- 
ing of Ss. 195 and 476 and hence has no power to 
make a complaint under S. 195 (1) in respect of an 
offence committed in election proceedings before him. 

[Para 5] 

But the complaint made by him in respect of an 
offence committed in election proceedings before him 
can be treated as one under S. 190 (1) (a) and as such 
can be entertained by a Magistrate. There is nothing in 
S. 190 which requires that a complaint of fact must be 
a private complaint in the sense of being made by a 
private person and not some one presiding over a 
Court which does not come within the scope of Ss. 476 
and 195 e. g. the Commissioner sitting as an Election 
Judge and presiding over an Election Court under S. 24 
(1), U. P. Municipalities Act. The words "Except as 
hereinafter provided” in S. 190 do not affect the posi- 
tion because there is nothing in the succeeding sections 
which prevents an Election Judge being treated as a 
private person: 25 A. I. K. 1938 All. 449, Rel, on. 

[Paras 7 and 8] 

Criminal P. C. — (’46-Com.) S. 195, N. 17; S. 476 
N. 3; S. 190 N. 19 pt. 1. 

(b) Criminal P. C. (1898), S. 190 — Magistrate is 

not confined to sections mentioned in complaint 

He can frame charge under other sections if facts 
proved establish charge under those sections. 

It is always open to a Coort before which a com- 
plaint is lodg^ in which only one or two sections are 
named to frame a charge under a third or fourth sec- 
tion if in his opinion the facts proved establish a charge 
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under difierent sections from those named in the ori- 
ginal complaint. [Para 9] 

Criminal P. C. — (’46*Com.) S. 190 N. 19 pt. 9. 

Sir Tej Bahadur Sapru and Ajudhia Prasad — 

for Applicant. 

Deputy Government Advocate — for the Crown. 

Case referred ’, — 

1. ('38) 1938 A. li. J. 528 : 25 A, I. R. 1938 All. 449 : 
176 I. C. 960, Tara Singh v. Emperor, 

Order. — This is an application in revision 
asking this Court to quash certain proceedings 
before a Magistrate entertained by him on a 
complaint made by an election Court. A similar 
application bad been made to the Sessions Judge 
of Aligarb but was rejected by him. 

[ 2 ] The facts are as follows : There was a 
contested election for one of the wards in the 
Aligarb municipality. The present applicant 
Har Prasad was one candidate, while, the other 
was Bam Lai. It is stated that Har Prasad was 
elected and thereupon the unsuccessful candi- 
date filed an election petition which came for 
hearing before the Commissioner of the Agra 
Division, Mr. Pedley, who was invested with 
the powers of an election Court under S. 24 (1), 
U. P. Municipalities Act. 1916. The learned 
Commissioner allowed the petition and set aside 
the election of the applicant Har Prasad and 
declared a casual vacancy. He also declared 
Har Prasad incapable of being elected for a 
period of five years. 

[ 3 ] In the course of the election petition, Ram 
Lai made an application to the Commissioner 
stating that on inspection of the record it appear, 
ed that Har Prasad had fabricated or abetted 
the fabrication of false evidence by the substitu- 
tion of forged signature slips for the original 
and genuine slips. The Commissioner, Mr. Pedley 
was satisfied that there was ground for inquiry 
into this complaint and he framed a complaint 
which purported to be a complaint under S. 476, 
Criminal P. C., to the effect that the respondent 
Har Prasad did during the month of January 
and on one or more of the following dates, the 
9th, 11th, 26 th and 27 th or on 1-2 1945 at Aligarh 
himself fabricate or abet the fabrication of false 
evidence by the substitution of forged for one 
or more genuine signature slips relating to voters 
Nos. 986, 1203, 332, 1641, 566, 1616, 2258. 1145 and 
1026 among the election papers of Ward no. V, 
Non-Muslim Aligarh. This complaint he for- 
warded along with the complete judicial record 
of the election petition case to the Diatrict 
Magistrate. Aligarh, for disposal by himself or 
by a competent Magistrate deputed by him 
according to law. The District Magistrate made 
the case over to Mr. H. A. Kidwai. Magistrate 
first class, tor disposal. This was on 16-4-1945. 

[4] On 31 - 6-1945 an application was made m 
the Court of the Magistrate to the effect that 


the Commissioner, as Election Judge, was nei- 
ther a civil, revenue nor a criminal Court and 
as such was not competent to make any com- 
plaint for offences referred to in S. 195, Criminal 
P. C. The Magistrate had treated or was pre- 
pared to treat the complaint as one of offences 
under S3. 466 and 468, Penal Code. The learned 
Magistrate disallowed this application and was 
prepared to proceed with the hearing of the case 
when a fresh application was made on 24-9-1945 
to the Sessions Judge. In that Court it was con- 
tended, first of all, that the Election Judge was 
not authorised to proceed under s. 476 and a com- 
plaint made by him under S. 195 (l) was accor- 
dingly incompetent, ultra vires etc., and that 
therefore the lower Court, that is the Magistrate, 
had no jurisdiction to entertain the complaint. It 
was further contended that the Magistrate was 
not empowered to go behind the terms of the 
complaint filed by the Commissioner, that is, the 
Election Judge, under S. 476, Criminal P. 0., read 
with s. 195. These, I suppose, were in the nature 
of alternative pleas. The learned Sessions Judge, 
after some discussion of the legal position, held 
that the Election Judge was not empowered to 
file a complaint under S. 476 (read with S. 195) 
but that the complaint in question could be main- 
tained by the Magistrate under s. 190 as if made 
by a competent Court as provided in s. 195. 1 am 
not absolutely clear what he meant by this ex- 
pression of opinion. In the result, he dismissed ^ 
the application and hence this present application 
in this Court. 

[ 5 ] It is contended, and I think with force, 
that the Commissioner of the Aligarh Division 
sitting as an Election Judge under the provisions 
of the Municipalities Act, was not a Court within 
the meaning of Ss. 476 and 195, Criminal P. C. 
These two sections, which are in a sense inter- 
conneoteJ, speak of a civil, revenue or criminal 
Court, vide S. 476 (l) and S. 195 (2), and it certainly 
appears to me that an Election Judge cannot h® 
brought within the ambit of the term “civil, reve- 
nue or criminal Court.” It follows that the com- 
plaint made by the Commissioner as Election 
Judge was not one which could be entertained 
by the Magistrate under s. 195 (l). Criminal P.C. 

[6] The only other provision which could apply 
is S. 190 . Section 190 (l) provides as follows : 

"Except ag hereinafter provided, any Presidency 
Magistrate, District Magistrate, or Sub-Divisional Magis- 
trate, and any other Magistrate, speoaily empowered 
in this behalf, may take cognizance of any ofienoe — 

(a) Upon receiving a complaint of facts which consti- 
tute such oSence.** 

[ 7 ] It is contended that the complaint sent by 
Mr. Pedley as Election Judge to the District 
Magistrate of Aligarh could not be treated as a 
complaint under S. 190 (l) (a)| and the appamnt 
two bases of this argument are first, that Mr. 
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Fedley was sitting as a Court and a complaint 
which is made by any sort of Court cannot be 
treated as a complaint under S. 190 (l) (a) made 
by a private person; secondly, that in the case of 
a complaint made by a private person, the com- 
plainant is liable, if the accused is acquitted, to 
a suit for malicious prosecution and obviously a 
complaint of this kind would with difficulty be 
^ used as the foundation for such a civil action. 
In my judgment, there is no real force in either 
of these contentions. If the contentions are sound, 
a person who commits perjury or any other offence 
before an election Court must go off scot free unless 
the opiX)site party is prepared to institute a pri- 
vate complaint under s. 193, Penal Code. But I 
do not see why an Election Judge should be 
debarred from making such a complaint even 
though the complaint is to be treated as not 
made by a Court but as made only by the 
presiding officer of the Court under s. 190. 
Moreover there is nothing in S. 190 of the Code 
unless it be the words “Except as hereinafter pro. 
vided** which lays it down that a complaint of 
facts must be a private complaint in the sense 
of being made by a private person and not some 
one presiding over a Court of a kind which does 
not come within the scope of ss. 476 and 195. 
That view was taken by my brother Allsop in 
1938 A. li. J. 528,^ where it was held that there 
was nothing in s. 190 to prevent a Sub- Divisional 
^ Magistrate from taking cognizance of an offence 
that happened to be reported to him by a Civil 
Judge or an officer who presides in a Court of 
justice. It was also stated that the Civil Judge 
being a complainant it is not necessary that he 
should be examined before the Magistrate who 
takes cognizance of the complaint {vide s. 200 
(aa). Criminal P. C.). However, even if he ought 
to be examined and is not examined, “ that 
would amount to an irregularity which would 
not vitiate the whole trial.” 

[8] In my judgment the principle of this deci- 
sion is clearly applicable and the Magistrate was 
perfectly competent to entertain this complaint 
under the provisions of 8 . 190 (1) (a), Criminal P. C. 
The words “Except as hereinafter provided” 
do not affect the case because there is nothing 
in the succeeding sections which prevents an 
Election Judge from being treated as a private 
person. 

[9] As regards the sections under which the 
^ Magistrate trying the case may choose to frame 

charges against the applicant, that is a matter 
entirely in his discretion. It is always open to 
a Court before which a complaint is lodged in 
which only one or two sections are named to 
frame a charge under a third or fourth sections if 
in his opinion the facts proved establish a 
charge under a different section or sections 


from those named in the original complaint. I 
find no force in this application and dismiss it 
accordingly. 

G.N. Application dismissed, 

A. I. R. (34) 1947 Allahabad 141 [G.N. 66] 

FULL BENCH 

Allsop Ag. C. J., Mathur and Sanker 

Saran JJ. 

Narendra Singh Ju Deo — Applicant v. 
Junior Secretary ^ Board of Bevenue — Oppo- 

Misc. Case No. 389 of 1942, Decided on 1-4-1946. 

Stamp Act (1899), S. 2 (24) — Owner by deed 
transferring property to trustees — Trustees to 
manage same on owner’s behalf during his life lime 
and to make certain arrangement on bis death — 
Deed not executed for distribution of property — 
Owner reserving power of revocation to himself — 
Deed held was trust and not settlement — Stamp 
Act (1899), Art. 64. 

Where, by a deed, the owner of a property transfer- 
red it to trustees who were to manage it on his behalf 
during his life time and were to make certain arrange- 
ment in the event of bis death and the deed taken as a 
whole could not be regarded as one executed for the 
purpose of the distribution' of the property and the 
general intention of the owner, who reserved the power 
of revocation to himself, was that the property should 
remain in the hands of the trustees for some time and 
they should deal with it in the manner in which be 
would have dealt with it if he bad not created the deed: 

Held that the deed was a trust and not a settlement. 

[Para 1] 

Stamp Act — (*45-Com.) S. 2 (24), N. 6, Art. 64, N. 2. 

K, N. Katju and B. L. Dikshit — for Applicant. 

N. P. Asthana — for Opposite Party. 

Mansur Alam — for the Crown. 

Opinion of the Full Bench. 

Allsop Ag. C. J. — This is a stamp reference. 
The matter has been referred to us by the Chief 
Controlling Revenue-authority under s. 57, Stamp 
Act, 1899. A reference was made to it by the 
Collector suggesting that the instrument with 
which we are concerned was a settlement and 
not a trust, as it has been held to be by the 
Chief Inspectoriof Stamps. The Chief Controlling 
Revenue-autbority is of the opinion that the 
deed is a trust and not a settlement, but they 
expressed some doubt upon the subject. In our 
opinion, the document is not a settlement. The 
owner of the property transferred it to three 
trustees who were to manage it on his behalf 
during his life time and were to make certain 
arrangement in the event of his death. There 
are certainly certain directions about the manner 
in which the trustees are to dispose of the in- 
come of the property and about gifts which they 
are to make to his daughters by way of dowry 
in the event of their marriages. We do not think 
that the deed taken as a whole can be regarded 
as one executed for the purpose of the distribu- 
tion of the owner’s property. He reserved the 
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right of revocation to himself, and it seems 
quite clear to us: that his general intention was 
that the property should remain in the hands of 
the trustees for some time and that they should 
deal with it in the manner in which he would 
have dealt with it if he had not created a deed 
of trust. 

[2] A copy of our judgment shall be sent to 
the Eevenue-authority under the provision of 
S. 59 (2), Stamp Act, 1899. 


V.R. 


Reference answered. 


A. I. R. (3*) 1947 AUahabad 142 [ C . N . 67 ] 

Mulla J. 

Municipal Boardi Jhansi v. Mi. Sans 
Mukhi Devi. 

Cri. Ref. No. 1424 of 1945, De’d on 27-9-1946, made 
by District Magistrate, Jhansi. 

(a) U. P. Municipalities Act (2 [II] of 1916), 
S. 307 — Prosecution for disobedience to notice 
under S. 186 — Criminal Court has power to con- 
sider validity of notice — S. 321 is no bar — U. P. 
Municipalities Act (2 [II] of 1916), S. 321. 

Where the accused is prosecuted before a Criminal 
Court under S. 307 for disobedience to a notice issued 
under S. 186, the Criminal Court has power to go into 
the question of the legality of the notice under 8. 186 
and is not debarred from doing so byB. 321 : 30 
A. I. R. 1943 All. 123 (F. B.), Rel. on. [Para 4] 

(b) Criminal P. C. (1898), S. 438 — Accused prose- 
cuted under S. 307, U. P. Municipalities Act for 
disobeying notice under S.186 of that Act and acquit- 
ted — Appeal though competent not preferred — Re- 
ference under S. 438 invoking revisional powers of 
High Court cannot be accepted — That long period 
had elapsed since issue of notice under S. 186, 
U. P. Municipalities Act was itself sufficient tor 
refusing retrial — Court making reference should 
bear in mind limitations on revisional powers of 
High Court put by S. 439 (4) — Criminal P. C. 
(1898), S. 439. 

The accused was prosecuted under S. 307, U. P. 
Municipalities Act for disobedience to a notice issued 
under S. 186 of that Act and was acquitted. The Grown 
did not appeal against the finding of acquittal though 
it was open to it to do so. The District Judge made a 
reference under S. 438, Criminal P. 0., to the High 
Court invoking its revisional powers on the ground that 
the finding of acquittal recorded by the Magistrate was 
wrong. It was not suggested that there was any irregu- 
larity or illegality in the trial itself : 

Held that (1) the reference could uot be accepted as 
the object which was sought to be achieved by invoking 
the revisional powers of the High Court could and 
ou"bt to have been sought by means of an appeal 
against the finding of acquittal which was always open 
to the Crown. [Paras 2, 6] 

(2) the Court making a reference under S, 438 asking 

the High Court to exercise its revisional powers must 
bear in mind the limitations put upon those powers by 
S. 439 (4). [Para 2] 

(3) the fact that a long period bad elapsed since the 

issue of notice under S. 186 for disobedience of which 
the accused was prosecuted and acquitted w^ itaeii 
sufficient for not ordering a retrial. L^ara oj 

Criminal P. C. — (’46-Com.) S. 438. N. 8, pts. 5. 19* 


8. N. Verma — for Applicant. 

P. 0. Chaturvedi — for Opposite Party. 

Deputy Government Advocate — for the Crown. 

Case referred ; — 

1. (*43) 1943 A. L. J. 103 : 30 A. I. R. 1943 All. 123 ; 

I. L. R. (1943) AU. 317 ; 206 1. 0. 38 (F. B.), Brij 
Behari Lai v. Emperor. 

Order. — This is a reference by the learned 
District Magistrate of Jhansi. It arises out of a 
case in which the opposite party, Mt. Hans’V 
Mukhi Devi, was prosecuted by the Municipal 
Board, Jhansi, for an offence under S. 307, 
Municipalities Act. The case was tried by a 
Bench of Honorary Special Magistrates who ac- 
quitted her. The reference was directed against 
that finding of acquittal. The recommendation 
is that the finding of acquittal should be set 
aside and the case should be sent back for 
retrial. 

[2] I must say at the very outset that I 
cannot accept this reference because the object 
which is now sought to be achieved by invoking 
the revisional powers of this Court could and 
ought to have been sought by means of an appeal 
against the finding of acquittal which was always 
open to the Crown. It is necessary to mention 
here that the subordinate Courts in making 
references under S. 438, Criminal P. 0., asking 
this Court to exercise its revisional jurisdiction 
often seem to ignore the limitation put upon 
that power, by sub-s. (4) of s. 439, Criminal P. C.k ^ 
which runs as follows : 

“Nothing in this section applies to an entry made 
under S.'273, or shall be deemed to authorise a High 
Court*to convert a finding of acquittal into one of convic- 
tion.” 

[ 3 ] In the present case it appears that a 
notice was issued to Mt. Hans Mukhi Devi by 
the Medical Officer of Health, Jhansi, asking 
her to demolish a portion of her building cons- 
tructed by her. She did not comply with that 
notice and was consequently prosecuted for 
having committed an offence under S. 307, 
Municipalities Act (ll [2l of 1916). Her defence 

was that she had made the constructions m ac- 
cordanoe with a plan which she had fiWted 
to the Municipal Board and which had been 
approved by the Board. She further contended 
that the notice issued by the Medical Officer of 
Health purporting to be under s. 186, Munici- 
palities Act was an illegal and invalid notice 
The learned Magistrates of the Bench who tried 
the case decided it in her favour upon the legal 
plea raised by Mt. Hans Mukhi Devi holding 
that the notice issued by the Medical Officer of 
Health purporting to be under S. 186, U. P. 
Municipalities Act (il C2] of 1916) was not a 
valid notice. It is against this finding of acquit- 
tal that the reference made by the learned Dis- 
trict Magistrate of Jhansi is directed. 
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[4] From the order of reference recorded by 
the learned District Magistrate it would appear 
that in his opinion it was not within the power 
of the learned Magistrates of the Bench who 
tried the case to enter into the question of the 
legality or validity of the notice purporting to 
have been issued under S, 186 by the Medical 
Officer of Health. On that point, however, there 
is the Full Bench ruling of this Court in 1943 
A. L. J. 103' in which it has been definitely held 
that : 

“the criminal Court trying a case under S. 307, 
Municipalities Act is not debarred from going into the 
{question of the legality of the notice under S. 186 on 
{account of the bat laid down by S. 321 of the Act.'* 

It follows, therefore, that the learned Magis- 
trates who tried the case did have the power to 
consider the question of the validity or other- 
wise of the notice which was issued in this 
case to Mb. Hans Mukhi Devi and the view 
expressed by the learned District Magistrate of 
Jhansi to the contrary in his order of reference 
is not correct. 

[ 5 ] The learned District Magistrate has, 
however, made the reference on another ground 
also and that is that the decision of the learned 
Magistrates of the Bench on the legal question 
of the validity or otherwise of the notice is 
wrong and must, therefore, be set aside and 
this Court should order a retrial. I am afraid 
that even on this point the learned District 
Magistrate does not stand on entirely safe 
ground. It appears to me 'gritna, facie that 
there was a grave legal defect in the notice 
inasmuch as it was issued by the Medical Officer 
of Health and the question immediately ari- 
ses for consideration as to whether the Medical 
Officer of Health had any power to issue a 
notice under s. 186 , U. P. Municipalities Act. 
It is admitted that there is an Executive Officer 
functioning in the Municipality of Jhansi and 
under S. 60 (l) (d), U. P. Municipalities Act 
the power to issue a notice under S. 186 
can be exercised only by the Executive Officer 
and not otherwise. It has been suggested in the 
order of reference, that the Medical Officer of 
Health exercised that power in the present case 
because it was delegated to him by the Execu- 
tive Officer presumably under S. 62, Munici- 
palities Act which runs as follows: 

“With the eanctioQ of the Chairman, an Executive 
Otficer or Medical officer of Health may empower, by 
general or special order, any servant of the Board to 
exercise, under his control, any power conferred on him 
by or under this Aot.“ 

[6] To this, however, an objection was taken 
on behalf of Mt. Hans Mukhi Devi before the 
learned District Magistrate that the Medical 
Officer of Health was not a servant of the Board 
as contemplated by S. 62 to whom the power to 
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issue a notice under S. 186 of the Act could be 
legally delegated by the Executive Officer. “Ser- 
vant of the Board**, as defined by S. 2 (22), 
means any person in the pay and service of the 
Board. It is contended, and prima facie the 
contention seems to be perfectly sound, that 
the Medical Officer of Health is not a person in 
the pay and service of the Board and hence 
no power to issue a notice under S. 186 of the 
Municipalities Act -could be delegated to him 
under S. 62 of the Act. I do not propose to 
decide this matter finally upon this reference. 
My object is only to show that it cannot he 
contended that the finding of acquittal recor- 
ded by the Magistrates of the Bench in the 
present case was on the face of it wholly wrong. 
If the finding was wrong, it could be set aside 
in appeal by this Court when the matter could 
be fully discussed. The Crown had a right to 
prefer an appeal, but it did not choose to exer- 
cise that right. The reference invokes the revi- 
sional powers of this Court merely on the 
ground that the District Magistrate is of the 
opinion that the finding of acquittal recorded 
by the Magistrates of the Bench is a wrong 
finding. It is not suggested that there has been 
any irregularity or illegality in the trial itself. 
If the Crown had filed an appeal from acquittal, 
as it could have done, this Court would have 
considered the question of the correctness or other- 
wise of the finding of acquittal and could have 
set aside that finding and could have also recor- 
ded a finding of conviction instead. I do not see 
any sufficient reason, in these circumstances, for 
ordering a retrial. It may also be pointed out 
in this connection that the notice purporting to 
be under S. 186, U. P. Municipalities Act 
was issued in this case by the Medical Officer 
of Health as long ago as 17-6 1944. Having 
regard to the long period which has elapsed 
since then, it would have been inadvisable, in 
my opinion, to order a retrial even upon that 
ground alone. The result, therefore, is that I 
reject this reference. 

g.n. Reference rejected. 


A. I. R. (34) 1947 Allahabad 143 [C. AT. 68] 

Pathak and Braund JJ. 

Nizam Uddin — Plaintiff — Appellant v, 
Ikramul Haq and others — Defendants — Res^ 
pondents. 

L. P. A. No. 44 of 1944, Decided on 14-3-1946, from 
decision of Mathur J., in S. A. No. 636 of 1942, D/- 4th 
February 1944. 

(a) Civil P. C. (190S), S. 11 — Execution — Ses 
judicata — Applicability — Court passing order for 
benefit of decree-holder and to detriment of judg- 
ment-debtor — Order passed because certain point 
is not raised by judgment-debtor — Hearing of such 
point is barred by res judicata — Applicability ot 
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principle of res judicata does not depend on ques- 
tion whether previous execution proceeding resulted 
in actual realisation of fruits of decree to any 
extent. 

If the Court has passed an order which is for the 
benefit of the decree-holder and to the detriment of the 
judgment-debtor and which would not have been passed 
if a certain point has been raised by the judgment- 
debtor the hearing of such a point would be barred by 
the principle of res judicata. The application of this 
principle depends upon the existence of a decree ororder 
and has no relation to the gathering of the fruits of 
such decree or order : 23 A. I. B. 1936 All. 21 (F.B.)» 
Foil. [Para 6] 

Where, therefore, orders are passed by the executing 
Court for the substitution of tbe legal representatives of 
the decree-holder and tbe judgment-debtor, the execu- 
tion application, during the pendency of which those 
orders are passed, becomes fructuous and tbe objection 
regarding tbe executability of tbe decree cannot be 
taken in the subsequent execution proceedings, by tbe 
judgment'debtor. [Paras 3 and 6] 

p 

(’44-Com.) S. 11, N. 23, Pt. 18, 

(b) Civil P. C. (1908), O. 23, R. 3— Rule is impe- 
rative — Decree must show whether it isdeclaratory 
or directory and executable — Compromise decree 
— Direction to parties to execute and get registered 
deed of exchange — Provision is directory — Refer- 
ence to remedy by way of specific performance 
does not make it declaratory. 

Order 23, Buie 3 is imperative in its terms. Before 
making the compromise a rule of the Court, the Court 
should ascertain with precision the terms of the com- 
promise and state in the operative portion of the decree 
tbe rights of the parties with such clearness as may 
leave no room for doubt with regard to the exact scope 
of those rights. Clarity is of tbe essence of a decree and 
upon a perusal thereof it should appear whether it is 
merelv declaratory or is directory and executable : 
6 A. i. R. 1919 P. C. 79, Bel. o»i. [Para 5] 

A provision in a compromise decree directing the 
parties to execute and to get registered a deed of ex- 
change is a directory provision and is capable of execu- 
tion and the mere fact that a reference is made in the 
decree to the remedy by way of a suit for specific per- 
formance would not alter the nature of the decree and 
make it merely declaratory. [Para 7] 

C p_ C 

(’44 Com.) O. 23, B. 3, N. 17, Pt. 3, Notes 18 and 27. 

(c) Civil P. C. (1908), O. 23, R. 3 — Compromise 

decree Duty of judgment-debtor — Judgment- 

debtor must see that proper decree is framed and 
that operative portion of decree expresses real in- 
tention of parlies — No objection by judgment- 
debtor to frame of decree at proper time— Judgment- 
debtor acquiescing in decree as passed and taking 
benefit thereunder — Transaction will not be ripped 
up after it becomes old. 

It is the duty of the judgment- debtor as much as that 
of the decree-holder to see that a proper decree is 
framed by the Court and that the operative portion of 
tbe decree expresses the real intention of the parties. 
Where tbe judgment-debtor does not raise an objection, 
at tbe proper time, to tbe frame of tbe decree and ac- 
quiesces in tbe decree being passed in tbe manner m 
which it is passed and takes benefit thereunder, the 
question of tlie framing of tbe decree being a matter 
relating to tbe procedure, tbe Court will not rip up the 
transaction which is an old one at the invitation of me 
judgment-debtor who has not only lain aeleep upon bis 


rights but has also gained material benefits under th& 
transaction. [Para 7J 

C. P, C — 

(’44-Com.) O, 23, B. 3, N. 18. 

Krishna Shankar — for Appellant. 

Mukhtar Ahmad ~ for Bespondents. 

Cases referred : — 

1. (’35) 1935 A. L. J. 1189 : 23 A. 1. B. 1936 All. 

21 : 58 All. 313 : 160 I. C. 394 (F.B.), Genda Lai v. 
Hazari Lai. 

2. (’19) 17 A. L. J, 1117 ; 6 A. I. B. 1919 P. C. 79: 47 > 
Cal. 485 : 46 1. A. 240 : 53 I. C. 534 (P.C.), Hemanta 
Eumari Debi v. Midnapur Zemindari Go. Ltd. 

Pathak J. — This is an appeal under cl. 10 of 
the Letters Patent against the judgment of a 
learned Single Judge of this Court, whereby 
the execution application filed by tbe appellant 
in the Court of the Munsif Haveli, Azamgarh, 
was dismissed. The facts giving rise to this 
appeal are very short and may be stated as 
follows. 

[2] The ancestor of the decree-holder, who is 
the appellant before us, obtained a decree on the 
. basis of a compromise in Suit NO. 166 of 192T 
against tbe predecessor in title of the judgment- 
debtors, the respondents in this appeal. That 
suit was for a perpetual injunction restraining 
the defendants from interfering with the plain- 
tiff’s possession over a certain zemandarl pro- 
perty and, in the alternative, for possession over 
the same. In the course of tbe trial in that suit. 


the parties arrived at a compromise, which they 
filed in Court, with the prayer that a decree be 
passed in terms thereof. As a result of tbe com- 
promise, defendant l in the suit agreed to trans- 
fer certain property to the plaintiff by way of 
an exchange for the property which defendant 1 
was allowed to retain in his possession. Under 
the compromise the parties were to execute and 
get registered a deed of exchange. The Court 
dealing with the suit passed an order directing 
a decree to be prepared in terms of the compro- 
mise, The result was that the terms of the 
compromise were incorporated in the decree. 
Condition no. 6 of the compromise is relevant 


and may be set out as follows : 

“The plaintifi and defendant 1 igiJI execute a oecrea 
of exchange and get it registered within a month. In 
case any of tbe parties fails to do so, it will be open to 
the other party to file an application for compulsory 
registration of tbe deed of compromise or the deed of 
exchange; or a suit for specific performance of the con- 
tract to execute and complete a deed of exchange with 
the terms mentioned above may be filed. No party will 


In the execution application, the decree-holder 
prayed, inter alia, for the execution and com- 
pletion of the deed of exchange in accordance 


with the compromise decree. 

[3] The application was opposed by the judg- 
ment-debtor on tbe ground that the decree was 
not capable of execution. The decree-holder s 
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reply to this objection was that in the first place, mere fact that an order adverse to the judgment- 


by reason of the previous proceedings taken by 
the decree-holder for the execution of the decree 
it was not open to the judgment-debtor to raise 
the question whether the decree was capable of 
execution or not and in the second place on a 
true interpretation of the decree, it was executa- 
ble under the provisions of o. 21, B. 34, Civil 
^ V. C. The learned Munsif who dealt with the 
execution application dismissed the objection 
filed by the judgment-debtor upon the short 
ground that the contention raised by the judg- 
ment-debtor, namely, that the compromise deed 
could be enforced only by means of a suit, was 
not correct. In appeal, the learned Civil Judge 
discussed the questions involved in the objections 
filed by the judgment-debtor at considerable 
length. He referred to the previous proceedings 
taken by the decree-holder, particularly to the 
third application for execution made by the 
decree-holder on 27th April 1987. He noted that 
upon the death of the judgment-debtor during 
the pendency of this execution application, his 
heirs were brought upon the record on 4th Sep- 
tember 1937, and the original decree-holder 
also having died in the meantime bis legal 
representatives were also substituted in his place. 
This execution application was ultimately dis- 
missed on 23rd December 1937. Upon the ques- 
tion of res judicata^ the learned Civil Judge 
^ came to the conclusion that in view of the fact 
that orders were passed by the executing Court 
for the substitution of the legal representatives 
of the decree-holder and the judgment-debtor, 
the execution application, during the pendency 
of which those orders were passed, became 
fructuous and relying upon the Full Bench deci- 
sion in 1933 A. L.J.'1189,* be held that the objection 
regarding the executability of the decree could 
not be taken by the judgment-debtor. With 
regard to the question whether the compromise 
could be enforced only by means of a separate 
suit and the decree passed on the basis thereof 
was not executable, the learned Civil Judge held 
adversely to the decree-holder. In the view that 
the learned Civil Judge took on the question of 
res judicata, he affirmed the decree passed by 
the learned Munsif. Against this decree, an 
appeal was preferred to this Court by the judg- 
ment-debtor, which came on for hearing before 
the learned Single Judge who reversed the dec- 
^ rees passed by the Courts below. 

[4] Upon the point relating to the question of 
res judicata, the learned Single Judge took the 
view that until and unless the relief of partial 
satisfaction was granted to a decree-holder in 
the course of the execution proceedings, the 
principle of ?*es judicata could not apply. The 
learned Judge was further of the view that the 


debtor was passed, which would not have been 
passed if the point as regards the executability 
of the decree had been raised before the Court 
passing that order, was not sufficient to attract 
the applicability of the principle of res judicata. 
With regard to the point whether the decree 
was capable of execution or not, the learned 
Single Judge held that 

“the compromise, as it stood, was incapable of being 
incorporated in the decree even ‘if the Court so desired 
and that it was not possible for any execution Court to 
enforce a specific performance or to have a document 
compulsorily registered unless the decree was passed in 
a suit for specific performance.” 

[5] Learned counsel for the appellant has chal- 
lenged the view taken by the learned Single Judge 
on both the points. In logical sequence, the ques- 
tion of res judicata should be dealt with first. In 
the view that we are inclined to take, that ques- 
tion will be decisive of the present appeal. But 
for the moment we pass it by as certain general 
observations occur to us which we feel bound to 
make. This case illustrates how failure on the 
part of the civil Courts to observe the rules of 
procedure in framing decrees results in unneces- 
sary litigation and waste of money. We note 
with deep concern that in a number of cases 
which have come up before us, we have had 
occasion to observe that no attention was paid 
to the relevaot provisions of the Code of Civil 
Procedure at the time of passing decrees. We 
have to remark that the present litigation from 
the Court of the Munsif to this Court up to the 
stage of the Letters Patent appeal has been 
occasioned by the slipshod manner in which the 
decree under execution was prepared by the 
Court which passed it. If at the time when the 
decree was passed, the Court had complied with 
the provisions of O. 23, R. 3, Civil P. C., all the 
expense and trouble involved in this litigation 
would have been saved to the parties. 

That rule is imperative in its terms. It says: I 

“Where it is proved to the satisfaction of the Court 
that a suit has been adjusted wholly or in part by any 
lawful agreement or compromise or where the defen- 
dant satisfies the plaintiS in respect of the whole or 
any part of the subject-matter of the suit, the Court 
shall order such agreement, compromise or satisfaction 
to be recorded, and shall pass a decree in accordance 
therewith so far as it relates to the suit.” 

Twenty seven years ago, in 17 A. L. j. 1117® this 
rule came in for consideration before their 
Lordships of the Privy Council. After quoting 
the rule, their Lordships proceeded : 

‘‘The terms of this section need careful scrutiny. In 
the first place, it is plain that the agreement or com- 
promise, in whole and not in part, is to be recorded, 
and'the decree is then to confine its operation to so much 
of the subject matter of the suit as is dealt with by the 
agreement. Their Lordships are not aware of the exact 
system by which documents are recorded in the Courts 
in India, but a perfectly proper and eSectual method oi 
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carrying out the terms o£ this section would be for the 
decree to recite the whole of the agreement and then to 
conclude with an order relative to that part that was 
the subject of the suit, or it could introduce the agree" 
ment in a schedule to the decree, but in either case, 
although the operative part of the decree would be 
properly confined to the actual subject-matter of the 
then existing litigation, the decree taken as a whole 
would include the agreement.” 

Wa may respectfully add that before making 
the compromise a rule of the Court, the Court 
should ascertain with precision the terms of the 
compromise and state in the operative portion 
of the decree the rights of the parties with such 
clearness as may leave no room for doubt with 
regard to the exact scope of those rights. Clarity 
is of the essence of a decree and upon a perusal 
thereof it should appear whether it is merely 
declaratory or is directory and executable. 

[6] To return to the question of res judicata^ 
the opposed views are, on the one hand, that the 
principle of res judicata applies to execution 
proceedings only in cases where some money has 
been realised or some other kind of satisfaction 
has been made in the course of those proceed- 
ings; on the other hand, that if the Court -has 
passed an order which is for the benefit of the 
decree-holder and to the detriment of the judg- 
ment-debtor and which would not have been 
passed if certain point had been raised by the 
judgment-debtor the hearing of such a point 
would be barred by the principle of res jtidicata. 
In our judgment, the application of this princi- 
ple depends upon the existence of a decree or 
order and has no relation to the gathering of the 
fruits of such a decree or order. Reference was 
made by the learned Single Judge as well as by 
the lower appellate Court to the Full Bench case 
in 1935 A. Ij. J. 1189.^ At page 1199 Sir Shah 
*Sulaiman observed : 

“If however some further step had been taken and 
the judgment-debtor had remained silent and such step 
bad amounted to the application for execution fructify- 
in<» so as to become analogous to a suit being decreed, 
then certainly it would have been too late for the 
judgment-debtor to raise an objection that the appli- 
cation itself was barred by time. And the bar would 
have continued even if that application were dismissed 
and objection were raised in a subsequent execution pro- 
ceeding that the previous application was barred by 

time.” 

In the judgment of Sir Shah Sulaiman, Bennet, 
J. concurred. Niamatullah, J. however, delivered 
a separate judgment and at page 1205 of the 
report, there occurs in his judgment the follow- 
ing passage : 

“The judgment-debtor is not barred by tbe^ princip 
of res judicata, unless 

debtor might and ought to S,e 

tation. but failed to do so, and the 

application was to grant the relief of partial satisfaction 

of the decree to the decree-holder. t 

If the observation made by Niamatullah J. is 
open to the interpretation that the realisation of 


money or partial satisfaction of the decree is a 
necessary condition precedent to the application 
of the principle of res judicata, we, with great 
respect, are unable to follow this view, aa in our 
opinion, it is opposed to the view taken by the^ 
majority in the Full Bench case. For this rea- 
son, we do not find ourselves in agreement with 
the judgment of the learned Single Judge upon 
this point and we are compelled to uphold the 
view taken by the lower appellate Court. 

[7] We are glad to find that we can rest our 
decision upon the other ground also. It is note- 
worthy that the decree under execution was 
passed in the year 1928. It was the duty of the 
judgment-debtor as much as that of the decree- 
holder to see that a proper decree was framed 
by the Court and that the operative portion of 
the decree expressed the real intention of the 
parties. The judgment-debtor never raised an 
objection, at the proper time, to the frame of 
the decree. He acquiesced in the decree being 
passed in the manner in which it was passed 
and he took benefit thereunder. The question of 
the framing of the decree is a matter relating 
to procedure. In these circumstances, therefore, 
we cannot rip up the transaction which is 
18 years old at the invitation of a party who has 
not only lain asleep upon his rights, assuming 
there were any, but has also gained material 
benefits under the transaction. We shall not, 
therefore, linger over the question whether the 
decree was framed by the Court, which passed 
it, in strict compliance with the provisions of 
o. 23, B. 3, Civil P. 0. We shall proceed upon 
the footing that Cl. 5 of the compromise was 
incorporated in the operative portion of the 
decree in accordance with the terms of that 
rule. All that we are concerned with, therefore, 
is to construe the decree as we find it. The first 
portion of cl. 5, as mentioned above, directs the 
parties to execute and to get registered a deed 
of exchange. This, in our judgment, is a direc- 
tory provision in the decree and is capable ot 
execution in the executing Court. The conten- 
tion of the judgment-debtor, however, is that a 
reference to the remedy by way of a suit for 
specific performance makes the decree merely 
dLlaratory. In our judgment, if the decree is 
executable by reason of the first portion of cl, 6, 
the mere fact that a reference is made to the 
remedy by way of specific performance, m the 
latter portion would not alter the nature of the 
decree and would not deprive the earlier portion 
thereof of its legal effect. The latter portion 
■which might have been introduced on account 
of misconception of law would be repugnant to 
the earlier portion and would be devoid of any 
legal consequence, so far as the question of the 
nature of the decree is concerned. In our judg- 
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ment, the decree is capable o£ execution and, 
upon this point, we do not share the view taken 
by the learned Single Judge or by the lower 
appellate Court. We are glad to find that the 
view that we have taken upon both the points is 
in accord with the justice of the case. 

[8] In the result, we set aside the judgment 
of the learned Single Judge of this Court and 
restore the decree passed by the lower appellate 
Court. We direct that the judgment-debtor will 
pay the costs of the decree-holder incurred in 
the Courts below as well as in the second appeal 
which was disposed of by the learned single 
Judge and also in this appeal. 

v.R. Appeal allowed. 
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Allsop and Mathtje JJ. 

Badha Mohan and others — Plaintiffs^ 
Appellants v. Mrs, Eliza Jane Hilt and others 
— Defendants-Bespondents, 

First Appeal No. 75 of 1946, De’d on 9-5-1946, from 
decision of Civil Judge, Allahabad, D/- 17-11-1945. 

(a) Civil P. C. (1908), S. 11— Res judicata— After 
death of mortgagor his wife and daughter filing 
suit for redemption — Suit decreed ex parte — Sub- 
sequent suit on mortgage for sale against plaintiffs 

in first suit Held persons interested in estate of 

mortgagor being parties to both suits, second suit 
was barred. 

No doubt a second suit is not barred by the rule of 
res judicata when the persons conceroed have litigated 
in the two proceedings in diSerent capacities or under 
different titles. But each case must be examined on its 
particular facts. [Para 2] 

As a general rule, a previous decision will not operate 
as res judicata in a subsequent suit if there is some 
interest in the subsequent suit which was not represen- 
ted at all in the previous suit. [Para 3] 

H executed a mortgage in favour of defendant’s father. 
After the death of H his widow and daughter aud six 
others brought a suit for redemption of the mortgage 
on the basis of the claim that they were entitled at law 
to the estate of the deceased H. The mortgagee not 
having appeared on the date of hearing, accounts were 
taken and an ex parte decree for redemption was 
passed on the footing that a certain amount was due 
from the plaintifia. Defendant (son of the mortgagee) 
having failed to get the decree set aside and having 
also failed in his objections in execution proceedings, 
eventually filed a suit for recovery of the amount due 
on the mortgage by sale of the mortgaged property. 
His excuse for the suit was that the wife and daughter 
of H haviog applied for the probate or letters of 
administration to the will of H his suit against them 
was in their capacity of executrices or administrators 
while in the first suit they claimed as heirs at law 
of H. It was not in dispute that the wife and daughter 
of jS were the sole legatees under the will: 

Held, that everybody who could possibly be interes- 
ted iu the estate of H -was a party to the first suit and 
the same persons were also parties to the second suit. 
Hence the second suit was barred by the rule of res 
judicata. [Para 2] 

Held further, that as the plaintiffs In the pervious 
suit alleged that they represented the. estate of H and 
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that they were the owners of the equity of redemption 
and as a decree for redemption was passed in their 
favour it was also res judicata between the parties that 
the persons entitled to redeem the mortgage had already 
redeemed it, [Para 3] 

Civil P. C (*44-Oom.) S. 11, Note 70. 

(b) Civil P. C, (1908), S. 11 — Heard and decided 
— Date fixed for hearing — Defendant absent — Suit 
decreed ex parte is heard and decided. 

Where a date is fixed for the decision of the suit in 
the case which meant that the parties were given an 
opportunity to be heard if they so wished, but the 
defendant does not appear on that date and the suit is 
decided ex parte against him, it cannot be said that the 
suit was not “heard and decided” for the purposes of 
applying the rule of res judicata. [Para 8] 

Civil P.C ('44-Com.) S. 11, N. 19. 

(c) Civil P. C. (1908), S. 35-A —Plaintiff honestly 
advised that proposition of law on basis of which 
suit is filed is correct — Suit however found to be 
not maintainable — Suit is not frivolous or vexa- 
tious. 

If a plaintiff has been quite honestly advised that 
the proposition of law on the basis of which he brings 
his suit is a correct proposition, but the Court after- 
wards decides that his suit is not tenable, it cannot be 
said that the suit was a vexatious or frivolous. In such 
a case the mere fact that some clerks of the plaintiff 
seemed to have been guilty of carelessness or dishonesty 
in not bringing certain matters to the plaintiff’s notice 
would not be a ground for allowing special costs against 
the plaintiffs. [Para 9] 

Civil P. C ('44-Com.) S. 35-A, N. 2. 

P. C. Chaturvedi — for Appellants. 

Gopalji Mehrotra — for Respondents. 

Allsop J. — This is a first appeal which has 
been listed., with an application under chap, v, 
R, 14-A of the rules of the Court. The applica- 
tion was that the appeal should be decided on a 
preliminary point without the printing of the 
records. This statement was perhaps not quite 
accurate, but the fact remains that the appeal 
has been listed before us and the arguments do 
not involve inspection of any documents on the 
record. We, therefore, proceed to decide it with- 
out putting the parties to the expense of print- 
ing or translation. 

[ 2 ] We may now mention the facts. One 
E. A. Hilt executed a mortgage in favour of 
Lala Debi Prasad to secure a debt of Rs. 5,000. 
The property mortgaged was a house in Luket- 
ganj, Allahabad, aud the deed was executed on 
1-6-1928. It appears that Hilt paid up part 
of the debt and that ho acknowledged that a 
sum of RS. 2,000 was still due in 1929. He died 
on 12-4-1939. Thereafter bis widow, Eliza Jane 
Hilt, his daughter, Ivy Hilt, and six other persons 
instituted a suit for redemption of the mortgage on 
the basis of a claim that they were entitled at 
law to the estate of the deceased. The suit pro- 
ceeded ex parte and a decree was passed in fav- 
our of the plaintiffs on the finding that a sum 
of Rs. 3,500 was due to (from ?) them after the 
accounts had been taken. The defendant, who 
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was the son of Lala Debi Prasad made every 
effort to get the ex parte decree set aside, but he 
failed to do so. He also took objections in the 
Court executing the decree, but those objections 
were equally unsuccessful. He then instituted 
the suit which has given rise to this appeal 
for the recovery of the amount due under the 
mortgage by sale of the mortgaged property. 
His excuse for instituting this new suit is that 
Eliza Jane Hilt and ber daughter, Ivy Hilt, 
applied for probate of a will said to have been 
executed by the husband of the former, or ap- 
plied for letters of administration with a copy 
of the will attached. The learned Judge of the 
Court below has held that the plaintiff's claim 
was barred by the rule of res judicata. It is 
argued in appeal that the previous decision was 
in favour of Eliza Jane Hilt, Ivy Hilt and the 
other plaintiffs in that suit on the basis of their 
being heirs at law of the testator whereas the 
present suit is filed against Eliza Jane Hilt 
and Ivy Hilt in their capacity of the exe- 
cutrices or administrators under the probate or 
letters of administration issued to them and that 
the previous decision cannot be res judicata 
because these two women litigated in the two 
suits in different capacities namely in the first 
suit in their personal capacity and in the later 
suit as executrices or administrators representing 
the estate of the testator. This point has been 
urged before us at great length and with great 
vehemence by learned counsel on behalf of 
the appellant. He has quoted much authority 
for the proposition that a decision does not 
operate as res judicata when the person concerned 
has litigated in the two proceedings in 'different 
capacities or under a different title. We have 
no doubt that that is a correct proposition of 
law, but each case must be exanained on its 
particular facts. In the case before us everybody 
who could possibly be interested in the estate of 
Hilt was a party to the first suit and the same 
persons are parties to the second suit. This is not 
a case where Eliza Jane Hilt and Ivy Hilt in 
their capacity as executrices or administrators 
are representing the interest of persons who were 
not represented in the previous suit. It is 
admitted that these two women are under the 
will the sole legatees. In their capacity as exe- 
cutrices or administrators they represent only 
their own interest as legatees. 

[3] We think as a general rule that a previ- 
ous decision will not operate as res judicata 
in a subsequent Euit if there is some interest in 
the subsequent suit which was not represented 
at all in the previous suit. If the previous suit 
was instituted, for instance, by some person m his 
personal capacity and that person figured in a 
later suit in his capacity as a trustee, the deci- 
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sion in the first suit would not ordinarily bind 
the trust in the later suit, but if all the benefi- 
ciaries intereted in the trust bad also been par- 
ties to the first suit, we do not think that the 
Court should allow the question at issue to be 
agitated again in the second suit. In our judgment, 
therefore, in the case before us the learned 
Judge was right in holding that the previous 
decision was res judicata and the plaintiff 
could not succeed in the second suit because 
the mortgage in his favour has already been 
redeemed. We may add that the plaintiffs 
in the previous suit were alleging that they 
represented the estate of Hilt and that they were 
the owners of the equity of redemption. As a 
decree was passed in their favour, it is also 
res judicata between the plaintiff in the {^resent 
suit and the defendants that the persons entitled' 
to redeem the mortgage had already redeemed it. 

[ 4 ] Learned counsel for the appellant also 
gave other grounds for urging that the previous 
decision was not binding upon his client. He 
said that the previous decision was based upon 
a fraud because the plaintiffs in the previous 
suit purposely concealed the existence of the 
will, the reason being that the testator had men- 
tioned in the will that his house property was 
charged with debt and the statement would he 
in the nature of an admission. The reply is that 
no issue of fraud was raised in the Court below 
and we do not think that these would be the 
proper proceedings in which to raise it. The 
plaintiff could have got the previous decree set 
aside by instituting a suit on the basis of an 
allegation of fraud. We cannot infer that the 
plaintiffs in the previous suit were guilty of any 
dishonest deception because at that time they 
did not choose to rely upon the will. 

[5] Another point is that the previous decision 
is void because the plaintiffs were debarred 
from making their claim under the provisions of 
S3. 212 and 213, Succession Act. The provisions 
of S. 213 did not apply to the previous suit 
cause the plaintiffs were not relying upon a will. 
The provisions of S. 211 would apply if the 
plaintiffs were Anglo Indiana and not Indian. 
Christians. That is a question which again has 
never been put in issue and we do not think that 
the previous decree could be described as a valid 
[void ?1 decree because possibly the Court, if the 
matter had been brought to its notice, might 
have refused to pass a decree unless probate or 
letters of administration were produced. The 
decision may or may not have been based on a 
misconception but that would not make it void 
when the present plaintiff did not raise the issue 
in the previous suit. 

[6] Another point was that some of the plain- 
tiffs in the present suit, that is, the sons of Hadba 
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Mohan who was the son of Debi Prasad, were 
not bound by the previous decision because they 
were not parties to it and that they had acquired 
an interest in the mortgage on the death of Lala 
Debi Prasad. As their case was that there had 
been a partition in the family during the life 
time of Lala Debi Prasad and as the mortgagees' 
rights were not ancestral property, it is not clear to 
us how they can have any claim to appear as 
^ plaintiffs at all. Learned counsel has also sug- 
gested that the defendants had not proved by 
positive evidence that the parties in the previous 
litigation were identical with the parties in the 
suit which has given rise to this appeal. This 
point was not raised in the trial Court nor in 
the grounds of appeal before us and it is quite 
obvious that the defendants could not be called 
to produce evidence upon a point which was 
never put in issue between the parties. Nobody 
has the temerity positively to assert that the 
parties were different. 

[7] There is also an argument that some of 
the documents on which the learned Judge has 
relied are not properly admitted into evidence 
because the learned Judge has not put any ex. 
hibits upon them. This again is a point that was 
not raised in the grounds of appeal or in the 
trial Court. 

[8] Finally we may say that he took a point 
that the learned Judge who decided the first suit 
passed a decree for money against the mortgagee 
without passing a preliminary decree under the 
provisions of O. 34, R. 7, Civil P. C. His argu- 
ment is that it cannot be said that the previous 
suit was "heard and decided' because, there 
being no preliminary decree the question of 
accounting did not properly arise and there was 
no occasion to hear the parties on that particular 
point. We cannot accept this argument. A date 
was fixed for the decision of the suit in the 
previous case and that meant that the parties 
were given an opportunity to be heard if they 
wished to be heard. The defendant did not 
appear and the suit was decided ex parte 
against him. It cannot be said that the suit was 
not heard and decided for the purposes of apply, 
ing the rule of res judicata. 

[9] In our judgment, there is no force in this 
appeal as far as the merits of the case arise. We 
think, however, that the appellant has one definite 
grievance. The learned Judge of the Court below 
^ not only allowed separate costs for the two sets 
of defendants, that is, defendants 1 and 2. on 
one side, and the other defendants 3 to 8 on the 
other side, but he also allowed special costs 
under Section 35A, Civil P. C., to each of these 
parties. We cannot say that he was not justified 
in allowing separate costs to the two sets of 
parties because their interests were indeed separate 


and the plaintiff appellant chose to implead them 
in the suit. When the suit failed, they were 
entitled to get the costs which they had incurred. 
We feel, however, that the learned Judge was 
quite unjustified in allowing costs under s. 35A, 
Civil P. C. It cannot be said that the suit was 
vexatious or frivolous. The plaintiff may have 
been quite honestly advised that the proposition 
of law on which he has relied in this Court was 
a correct proposition. It cannot be said that the 
point taken by the appellant is so absolutely 
unarguable that any suit filed on the basis of 
the law as suggested by the appellant would be 
frivolous or vexatious- The learned Judge was 
influenced by the fact that some clerks in his 
office seemed to have been guilty of carelessness 
or dishonesty in not bringing certain matters 
to his notice and he jumped to the conclusion 
that the plaintiff was responsible for the action 
of the clerks. That would not be a ground for 
allowing special costs. 

[10] We, therefore, dismiss the appeal except 
in so far as we modify the order for costs in the 
Court below. The parties will get their propor- 
tionate costs in appeal and the order for costs in 
the lower Court will stand except that the 
respondents will not be allowed the special costs 
under s. 35A, Civil P. C. 

N.s. Order accordingly » 
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MulIiA J. 

Mohan Lai — Applicant v. Emperor. 

Criminal Revn. No. 1363 ot 1944, De’d on 3-9-1945, 
from order of Additional Sessions Judge, Sabaranpur, 
D/- 4-9-1944. 

(a) Hoarding and Profiteering Prevention Ordi- 
nance (35 [XXXV] of 1943), as amended by Ordi- 
nance (12 [XII] of 1944), S. 6 — Charge of offering 
imported goods at unreasonable consideration — 
Onus of proof — Prosecution must prove landed 
cost of article at or about the time transaction 
took place. 

The normal rule which applies to every criminal 
case mast be applied also to a prosecution for an offence 
under S. 6 of the Ordinance, namely that tbe onus of 
establishing all the iogredienta of tbe offence lies entire, 
ly upon the prosecution. [Para 7] 

Where tbe charge against tbe applicant is that he 
offered certain cloth for sale at a price which constitut- 
ed unreasonable consideration within the meaning of 
S. 6, inasmuch as it included more than 20 per cent, of 
profit over and above the landed cost of the article as 
permitted by S. 6, it is the duty of the prosecution to 
prove the landed cost of the article sold or offered to 
be sold, because unless that point is established it can- 
not be found against the accused person that the price 
obtained or demanded by him was in contravention of 
tbe provisions of S. 6. The landed cost of the article as 
contemplated by S. 6 of the Ordinance must be deemed 
to be the landed cost at or about tbe time when the 
transaction which is the subject of the charge against 
the accused person took place. [Para 7] 
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The proprietor of a firm was charged for ofiering 
certain imported article at unreasonable consideration. 
The transaction which was the subject of the charge 
took place in 1944. The only evidence of the landed 
cost was the casual statement of the antiprofiteering 
inspector based not upon any evidence in the case but 
upon private information, and the invoice showing that 
the article in question was purchased at certain price 
in 1942; 

Heldy that there was no evidence which could enable 
the Court to arrive at any finding as to the landed cost 
of the article offered, [Para 9] 

(b) Hoarding and Profiteering Prevention Ordi- 
nance (35 [XXXV] of 1943), as amended by Ordi- 
nance (12 [XII] of 1944), S. 14 — Sanction for 
prosecution — Order stating “Prosecution sanc- 
tioned” without mentioning offence — Record not 
showing whether authority had considered facts of 
the case — Held there was no valid sanction. 

Where the order alleged to sanction prosecution 
under S. 6, stated “Prosecution sanctioned” without 
even mentioning any offence and record of the case did 
not show whether the officer authorised to sanction 
prosecution had applied his mind to the facts of the 
case and arrived at the result that an offence requiting 
sanction had been committed : 

Held that there was no valid sanction under S. 14. 

[Para 11] 

C, B. Agarwala — for Applicant. 

Deputy Government Advocate — for the Crown. 

Order. — This is an application in revision 
by one Mohan Lai tvho has been convicted 
under s. 6 of Ordinance 35 [xxxv] of 1943 as am- 
ended by Ordinance 12 [XII] of 1944. He has 
been sentenced to pay a fine of Rs. 500 and in 
default to undergo one month’s rigorous impri- 
sonment. 

[2] The applicant is one of the proprietors of 
a firm styled Messrs. Puran Chand and Sons. 
This firm deals in cloth and has a retail shop in 
Mussoorie. On 29-3-1944, a lady customer went to 
the applicant’s shop and wanted to purchase 
some Viyella Flannel. The attendant at the shop 
showed her the stuCf and upon being asked what 
was the price he demanded RS. 12 per yard. The 
lady customer thought that the control price of 
the article was only Rs. 5 per yard and she 
accordingly made a report on 1.4-1944, to the Dis- 
trict Supply OfiBcer, Mussoorie, in which she 
mentioned the facts stated above. Upon this 
report Mr. J. B. Saxena, an Anti-Profiteering 
Inspector, proceeded to the applicant’s shop and 
found several bales of Viyella Flannel there to 
which labels were attached showing that the 
price per yard was Rs. 12/8. He demanded the 
invoice for the cloth which was supplied and 
which showed that the cloth had been purchased 
by the firm from another firm in Delhi in the 
year 1942 at Rs. 8/8 per yard. Upon these facts 
the applicant was prosecuted for an offence 
under S. 6, Hoarding and Profiteering Preven- 
tion Ordinance No. 36 [XXXV] of 1943, The said 
section runs as follows; 


“(1) Where no maximum has been fixed by notifica- 
tion under clause (o) of sub-s. (1) of S. 3, no dealer or 
producer shall sell or offer for sale or otherwise dispose 
of an article ^for a consideration which is unreason-* 
able. 

(2) For the purposes of this section a consideration 
is unreasonable if, whether it is exclusively in money or 
not: 

(a) the purchaser is, as a condition of sale, required 
to purchase at the same time any other article: 

(b) where the sale is by a dealer, the consideration 
exceeds the i>amount represented by the addition allow- v 
ed by the normal trade practice in force on 31-8-1939, 

to — 

(i) the landed cost of the article in the case of an 
article imported into British India, or, where the 
article is delivered to the consignee elsewhere than at 
a port, that cost increased by any charges incurred for 
freight and octroi or other duties before delivery, or 

(ii) the price at which the producer sold the article 
in the case of an article which is not imported ; 

(c) where the sale is by a producer, the considera- 
tion exceeds the amount represented by the addition 
allowed by the normal trade practice in force on 31.8- 
1939 to the cost of production : 

Provided that, where the addition allowed by suoh 
normal trade practice exceeds or is alleged to exceed 20 
per cent., the dealer or producer, as the case may be, 
shall report the fact to the Controller General who may 
either sanction snch addition or, for reasons to be 
recorded iu writing, order its variation; and, unless 
such report has been made and the price charged is 
within the limits approved by the Controller General 
under this proviso, the dealer ox producer, as the case 
may he, shall be deemed to sell for a consideration 
which is unreasonable. 

(3) The Controller General may make or cause to be 

made a certificate stating the landed cost of any impor- 
ted article dealt in by a dealer, and shall, on request' 
made by any dealer, grant or cause to be* granted to 
that dealer a certificate stating the landed cost of any 
such imported article ” 

[3] The prosecution examined three witnesses 
in support of the charge against the applicant. 
Witness 1 was the lady customer referred to 
above who only stated the fact that she had 
gone to the shop on 29-3.1944, and wanted to 
purchase Viyella Flannel and was told by the 
attendant at the shop that the price of the article 
was Rs. 12 per yard; whereas she thought that 
the control price was only about RS. 5 per yard. 

This fact is not now in contest and hence no 
further reference is necessary to the evidence of 
the lady customer. The next witness for the 
prosecution was Mr. J. B. Saxena, the Anti- 
Profiteering Inspector. He proved the fact that 
upon a complaint made by the lady customer 
he proceeded to the applicant’s shop and found 
a number of bales of Viyella Flannel there 
which had labels attached to them showing that ^ 
the price per yard was Rs, 12-8.0. He further 
proved that upon his demand an invoice was 
produced by the attendant at the shop from 
which it appeared that the cloth had been pur- 
chased by the firm from another firm at Delhi 
in the year 1942 at Rs. 8.8-0 per yard. Lastly he 
stated that he had obtained the sanction of the 
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District Magistrate for the prosecution of the 
applicant for an offence under s. 6 of the. Ordi- 
nance. Witness 3 only gave formal evidence to 
the effect that in his presence certain bales of oloth 
to which lables were attached showing the price 
to be Rs. 12-8-0 per yard were seized by Mr. 

J. B. Saxena in the circumstances stated above. 
Ul The defence taken by the applicant was 
^ that he had instructed his servants not to sell 
^ the cloth in question until a price had been 
fixed by the Controller General and secondly, 
that he was not in any case responsible because 
he was then not present in Mussoorie at all. 

[6] The applicant was tried summarily by 
a Magistrate of the first class at Mussoorie and 
was convicted and sentenced as mentioned above. 
The defences taken by him were rejected and 
1 may say at once that there was no force in 
those pleas. 

[6] Two points have been raised on behalf 
of the applicant in the course of the argument 
before me. The first point is that the prose- 
cution in this case entirely failed to prove the 
landed cost of Viyella Flannel and hence it 
cannot be said that in charging Rs. 12-8-0 per 
yard for that stuff the applicant’s firm demanded 
a price which can be said to be a consideration 
which is unreasonable within the meaning of S. 6 
of the Ordinance, inasmuch as there is nothing 
to show that the price demanded by the appli- 
cant’s firm included more than 20 per cent, of 
the profit over and above the landed cost as 
permitted by s. 6 of the Ordinance. It has been 
emphasized by learned counsel for the applicant 
that the landed cost which the prosecution must 
prove in every case in which a person is charged 
with an offence under s. 6 of the Ordinance must 
be the landed cost at or about the time when the 
offence is alleged to have been committed. The 
second point raised by learned counsel for the 
applicant is that there was no valid sanction 
for the applicant’s prosecution in the present 
case. This point has been raised in view of 
s. 14 of the Ordinance which runs as follows : 

“No prosecution for any offence punishable under this 
Ordinance shall be instituted except with the previous 
sanction of the Central or the Provincial Government, 
or of an OfEcer not below the rank of a District Magis- 
trate empowered by the Central or the Provincial Gov- 
ernment to grant such sanction.” 

[7] Upon a careful consideration of these 
points raised by learned counsel for the appli- 
^ cant and after having heard learned counsel 
for the Crown, I have arrived at the conclusion 
that both these contentions are sound and must 
prevail. With regard to the first point, it is 
enough to state that the normal rule which applies 
to every criminal case must be applied also 
to a prosecution for an offence under s. 6 of the 
lOrdinance, namely, that the onus of establishing 


all the ingredients of the offence lies entirely, 
upon the prosecution. The charge against thel 
applicant is that he offeredy certain cloth for* 
sale at a price which constituted unreasonable 
consideration within the meaning of s, 6, inas- 
much as it included more than 20 per cent, of 
profit over and above the landed cost of the 
article as permitted by S. 6. It is, therefore, 
necessary to ascertain what the landed cost of 
the article was before it can be held that in 
offering to sell the article at Rs. 12 per yard 
the applicant’s firm demanded a price which 
included more than 20 per cent, of profit over 
and above the landed coat. It is clearly in my 
opinion the duty of the prosecution in every case 
under s. 6 of the Ordinance to prove the landed 
cost of the article sold or offered to be sold, 
because unless that point is established it cannot 
be found against the accused person that the 
price obtained or demanded by him was in 
contravention of the provisions of S. 6 of the Ordi- 
nance. I am further clear in my mind that the 
landed cost of the article as contemplated by 
S. 6 of the Ordinance must be deemed to be the 
landed cost at or about the time when the trans- 
action which is the subject of the charge against 
the accused person took place. 

[8] Now, in order to discharge the onus 
which lay upon the prosecution in the present 
case Mr. J. B. Saxena, the Anti-Profiteering 
Inspector, appears to have stated categorically 
in the course of his evidence that the landed 
cost of Viyella Flannel in the year 1944 was 
Rs. 6-12 a yard. The trial, as already stated, 
was summary and no notes of the evidence were 
kept by the learned trying Magistrate. It ap- 
pears, however,, from the judgment of the learned 
Magistrate that a statement to that effect was 
made by Mr. J. B. Saxeua in the course of bis 
cross-examination. It may be noted that even 
from what the learned Magistrate bad stated in 
his judgment it is clear that no attempt was 
made by Mr. J. B. Saxena in the course of his 
examination-in-chief to prove the landed cost of 
the article. 1 find further that there is nothing 
in the judgment of the learned trying Magis- 
trate to show that Mr. J. B. Saxena referred to 
any document upon which his knowledge relat- 
ing to the landed cost of the Viyella Flannel 
was based. It was open to the prosecution to 
obtain a certificate from the Controller General 
as to the landed cost of the article, but no such 
step appears to have been taken. 

[9] The prosecution relies only upon the soli- 
tary statement of Mr. J. B. Saxena made by 
him in the course of his cross-examination which 
has been referred to by the learned trying 
Magistrate in his judgment. It is not clear at 
all whether any further questions were put by 
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the cros3-examiniDg counsel to Mr. Saxena in 
order to ascertain bis source o£ knowledge relat- 
ing to the statement made by him. Ordinarily 
one would think that an Anti-Profiteering Ins- 
pector need not necessarily be aware of the 
landed cost of every article ill the absence of any 
certificate given by the Controller General. He is 
not an exporter or importer of any article and his 
knowledge must be based upon some document 
or some order or notification of the Government or 
the Controller General. That material has not been 
placed before the Court in the present case. I am 
not, therefore, prepared to attach any weight to 
the evidence of Mr. J. B. Saxena as proof of 
the landed cost of the article. Indeed, Mr. 
Saxena’s casual statement in the course of his 
cross-examination relating to landed cost ap- 
pears to me to be based not upon any evidence 
in the case but upon some knowledge derived 
from some private source of information which 
he had but which was not disclosed. The only 
other attempt made by the prosecution to dis- 
charge the onus of proof which lay upon it was 
to refer to the invoice produced by the appU- 
cant’s firm from which it appeared that this 
firm purchased the article in question from an- 
other firm at Delhi in the year 1942 at Rs. 8-8 
per yard. It was contended on* that basis that the 
landed cost of the article must have been less 
than RS. 8-8. the price paid by the applicant’s 
firm, but the point remains that what the prose- 
cution has to prove in these cases is the landed 
cost at or about the time when the transaction 
which is the subject of charge against the 
accused persons takes place. There is absolutely 
no evidence in my opinion which can enable the 
Court in the present case to arrive at any finding 
as to the landed cost of the article offered for 
sale by the applicant's firm. Upon this ground 
alone the prosecution should in my opinion fail. 

[10] I find, however, that the second point 
raised by the learned counsel for the applicant 
has also great force and drives me to the con- 
elusion that the prosecution in this case was not 
validly initiated. The facts in this connection 
may briefly be stated. There is on the record of 
the case a slip of paper which is marked Ex. 
E. It contains a communication addressed by 
Mr. J. B. Saxena to the Town Rationing Officer 

in the following terms : 

“The letter received from Moban Lai amending his 
nrevious statement does not affeot the merits of the 
case at all. Sale or no sale is the same when prices are 
marked and the cloth bears the selling price. 

Underneath this communication I find another 
addressed presumably to the District Magistrate 
by one Mr. Khanna, the Price Control Officer. 
Mussoorie, which runs as follows; 

“Please see my note of 15'4-44 and Mr. Johnston s 


order of 17-4-44 giving time to Mr. Mohan Lai for in- 
terview. Orders are now solicited whether you wonld 
like to see Mr. Moban Lai on your next visit to Mus- . 
soorie or whether orders wonld be passed by you finally 
now without seeing him.'* 

Cll] Now, on this slip of paper exhibiting E 
I further find an order recorded in the following 
terms : “Prosecution sanctioned. Mussoorie trial 
in S. D. M’s Court.” This order is signed by 
Mr. D. G. P. Anthony. I am informed that Mr. 
Anthony was at the time officiating for Mr. John- ^ 
ston as Superintendent of Dehrandun. From what 
I have stated above it is perfectly clear that there 
is absolutely no reference at all in Ex. E to 
the facts of the case and the offence, if any, 
which the applicant was alleged to have com- 
mitted. The two notes of 15th and 17-4-1944, 
referred to in the communication addressed by 
Mr. Khanna to the District Magistrate are not to 
be found on the record. From the context of the 
communcation, it would appear that those notes 
did not refer to the facts of the case or the alleged 
charge against the applicant. Then we find the 
brief order recorded by Mr. D. G. P. Anthony 
which does not show at all whether he applied 
his mind to any set of facts put before him and 
whether upon doing so he came to the conclusion 
that the applicant had committed an offence 
under S. 6 of the Ordinance. The cryptic order 
recorded by Mr. Anthony makes no reference at 
all to any offence. In fact it is not even clear in 
this case whether Mr. Anthony was empowered.,^ 
by the Provincial Government to grant sanction 
for prosecution for any offence committed under 
the Ordinance. My attention was drawn by 
learned counsel for the Crown to a Government 
notification to the effect that all District Magis- 
trates in the Province were authorised by the Pro- 
vincial Government to sanction prosecutions 
under s. 14 of the Ordinance and it was con- 
tended that Mr. Anthony being at the time in 
the position of an Officiating Superintendent of 
Dehran IJun must be presumed to have the 
power contemplated by S. 14. I am not quite 
clear on this point, but one thing is quite cle^ to 
my mind and that is that the sanction for Pro- 
secution given in the present case was not a 
valid sanction as required by the law. As I have 
already stated, the material on the record before 
me does not show at all whether Mr. Anthony 
ever applied his mind to any set of facts and 
having done so arrived at the result that any 
offence under 8. 6 of the Ordinance had been com- 
mitted by the applicant. His cryptic order does 
not even mention any offence. Such a sanction 
in my opinion is not a valid sanction and I 
must, therefore, hold that the prosecution in 
this case failed to remove the bar placed in its 
way by s. 14 of the Ordinance and upon that 
ground also it must fail. 


Allahabad 158 


1947 Kedar Nath v, L-T. Commr. (Pathak J.) 


[ 12 ] The result, therefore, is that I allow this ap- 
plioation in revision and set aside the conviction 
and sentence of the applicant Mohan Lai. The 
fine, if paid by him, shall be refunded. The order 
of confiscation passed by the learned trying 

Magistrate is also set aside. 

V.B.B. Conviction set aside. 
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Braund and Pathak: JJ. 

Kedav Nath — Applicant v. CoTnmissioner 
of Income-tax t U. P. (£ C. P. £ Berar, Buck- 
now — Respondent. 

Misc. Case No. 14 of 1945, Decided on 3-5-1946. 

Income-tax Act (1922), S. 34 — Applicability — 
■Conditions for — Discovery of under-assessment 
must be result of definite information of new facts 
and not the result of change of mind on closer 
study of facts. 

Three conditions are to be satisfied before the Income 
Tax Officer takes action under S. 34. There must be 
■definite information vvhich has come into the possession 
-of the Income-tax Officer; (2) there must be discovery 
of under-assessment etc., and (3) the discovery must 
have been the result of that definite information. The 
-words “definite information” are placed in S. 34 to 
protect the subject against any assault by the Income- 
tax Officer based upon mere suspicion. A mere change of 
opinion based on the same facts and figures does not 
amount to ‘discovery’ within the meaning of thissection. 
'Xbo discovery must beon some definite information. It is 
always necessary to examine how the Income-tax Offi- 
cer acted before proceeding to issue a noticeunder S. 34. 

' The mere fact that a discovery of under-assessment was 
made would not justify the Income-tax Officer in acting 
under S. 34. Suspicion or a closer study of the facts 
which were gone into by the Income-tax Officer at the 
time of the original assessment or even a fresh inves- 
tigation by him or by his successor would not bring the 
case within the purview of the section. The informa- 
tion’ must be definite and must bo of new facts. If 
those facts were already in the possession of the Income- 
tax Officer, the language of the section would not be 
satisfied. Misc. No. 162 of 1943, Foil. [Paras 2 and 3] 

M. N. Agartcala — for Applicant. 

Brijlal Gupta — for Respondent. 

Pathak J. — This is a reference under s. 66 
(l). Income-tax Act made by the Income-Tax 
Appellate Tribunal for decision by this Court of 
the following question : 

“Whether in the circumstances of the case the In- 
come-tax Officer was entitled to reopen the assessment 
under S. 34 of the Act." 

The assessee, in this case, is a practising Barris. 
ter, who was assessed for the assessment year 1940- 
41 by the then Income-tax Officer, Moradabad, ou 
28-1-1941. He was assessed in respect of income 
from profession, property, interest and dividends. 
In the course of the assessment proceedings, it 
transpired that the assessee had purchased and 
sold shares in companies and suffered losses in 
the course of those transactions. Such losses 
were not allowed as deductions as, in the 
opinion of the Income-tax Officer, the assessee 
1947 A/20 & 21 


was not carrying on business in the sale and 
purchase of shares. The said Ofiacer observed: 

“Owing to war the assessee tried to dispose of his 
shares and purchase new ones. Purchasing and selling 
of shares Is not his business.” 

It appears that the Officer who made the 
original assessment was transferred and was suc- 
ceeded by another Officer. On 12-2-1942, a notice 
was issued to the assesses by this new Officer 
under s. 34, Income-tax Act and, in pursuance 
of that notice, supplementary proceedings for 
the assessmsnt in respect of the year 1940-41 
were taken with the result that the assessment 
was enhanced by the order, dated 13-8-1942. It 
is necessary to note what the Officer had to say 
with regard to the transactions of purchase and 
sale of shares. After referring to the above re- 
marks made by his predecessor, this Officer pro- 
ceeded to observe: 

“as I could not find any notes in the miscellaneous 
file on the basis of which this remark was incorporated 
in the assessment order, I gave an opportunity to the 
assessee to clarify the situation but he did not explain 
anything. He did not even furnish a statement showing 
the purchases and sales made by him. I, therefore, 
proceed to assess the income from this source to the best 
of my judgment.” 

The result was that in addition to other 
matters, the Income-tax Officer made an assess- 
ment on the assessee in respect of profits said to 
have been earned by the assessee in what was 
found to be business in the purchase and sale of 
shares. In appeal, the Appellate Assistant Com- 
missioner affirmed the supplementary assessment 
and on a further appeal to the Income-tax Appel- 
late Tribunal this supplementary assessment 
was upheld. It is in these circumstances that 
the question mentioned above has been referred 
to us for decision. 

[ 2 l Shortly put, the question is whether the 
proceedings taken by the Income-tax Officer 
were justified by the provisions of s. 34. In other 
words, were the terms of S. 34 satisfied before 
the Income-tax Officer took action under that 
section ? Section 34, so far as it is material, is 
as follows : 

"If in consequence of definite information which has 
come into his possession the Income-tax Officer discovers 
that income, profits, or gains chargeable to incotue- 
tax have escaped assessment in any year, or have been 
under-assessed or have been assessed at too low a rate, 
or have been the subject of excessive relief under this 
Act, the Income-tax Officer may, in any case in which 
be has reason to believe that the assessee has concealed 
the particulars of his income or deliberately furnished 
inaccurate particulars thereof, at any time within eight 
years, and in any other case at any time within four 
years of the end of that year, serve on the person liable 
to pay tax on such income, profits or gains. ...a notice 
containing all or any of the requirements which may be 
included in a notice under sub-section (2) ofS. 22 and 
may proceed to assess or re-assess such income, profits 
or gains..." 
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It is manifest from the language of this sec- 
tion that three conditions must be satished 
before an Income-tax Officer can take action 
under it: (i) there must be definite information 
which has come into the possession of the In- 
come-tax Officer; (2) there must be discovery of 
under-assessment etc., and (3) the discovery 
must have been the result of that definite infer- 
mation. The true interpretation of this section 
came in for consideration on an earlier occa- 
sion before my learned brother sitting with 
Malik J.*in the case of Badar Shoe Store, Agra 
(Miscellaneous No. 162 of 1943) decided on 8-2- 
1945. In that case, the requirements of S. 34 
were considered at considerable length and it 
was pointed out that the words “ definite 
information ” are placed in S. 34, Income-tax 
Act, to protect the subject against any assault 
by the Income-tax officer based upon mere 
suspicion. It was further remarked : 

“The * definite information, ’ which is something 
more than mere gossip or tumour, must lead to the 
discovery, or ‘belief as we have described it above.” 

It was also pointed out that a mere change 
.of opinion based on the same facts and figures 
does not amount to ‘discovery’ within the mean- 
ing of this section. In order to judge whether 
the requirements mentioned above of S. 34, 
which, in our opinion, are a condition precedent 
to the applicability of the section — are satisfied, 
it is always necessary to examine how the In- 
come-tax Officer acted before proceeding to issue 
a notice under s. 84. It would have been helpful 
if it had been stated in the supplementary 
assessment order what was the definite informa- 
tion in consequence of which the discovery in 
question was made by the Income-tax Officer. 
From the supplementary assessment order and 
from the order passed by the Appellate Assistant 
Commissioner, we do not derive any assistance 
upon that point and from those orders it is 
impossible to say whether the condition prece- 
dent mentioned above was satisfied. From the 
order of the Income-Tax Appellate Tribunal also, 
it does not appear what was the definite informa- 
tion which bad come into the possession of the 
Income-tax Officer, nor does it appar that it 
was in consequence of any definite information 
that the discovery of under- assessment was 
made. The mere fact that a discovery of under- 
assessment was made would not justify the 
Income-tax Officer in acting under S. 34, and 
therefore, the present is a case where although it 
may be said that there was a discovery of under, 
assessment, it could not be said that it was in 
cen'^'equence of something definite of which the 
Income-tax Officer had been informed that the 
imder-assessment was discovered. 

[ 3 ] In our view, suspicion or a closer study of 
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the facts which were gone into by the Income-| 
tax Officer at the time of the original assessment! 
or even a fresh investigation by him or by his 
successor would not bring the case within the 
purview of the section. The ‘information* must 
be definite and it appears from the words, 
“which has come into his possession” that this ■ 
information must be of new facts. If those facts ‘ 
were already in the possession of the Income-tax N 
Officer, the language of the section would not be ! 
satisfied. The question of vital importance, in 
this case, is whether the discovery made by the 
Income-tax Officer was in consequence of such 
definite information as is contemplated by the sec- 
tion. As we have stated above, if discovery is th& 
result of a further investigation or a closer study 
of the facts and circumstances of the case, such 
discovery would not be in consequence of 
‘definite information’ within the meaning of the 
section. We have quoted above the orders of the 
Income-tax Officer and the Appellate Assistant 
Commissioner and we do not find any trace of 
any definite information having come into the- 
possession of the Income-tax Officer resulting in> 
the discovery of under-assessment. We have,, 
therefore, no option but to hold that the terms of 
S. 34, were not fulfilled before action was takeni. 
by the Income-tax Officer under that section. 

[4] It is worthy of note that, by the Amend- 
ment Act of 1939, the language of s. 34 has beei^ 
made more stringent and it would be only in a* 
limited number of cases where action would he- 
permissible under S. 34. The intention of the 
Legislature in making the amendment was thafe 
the assessee should not be harassed by the 
reopening of the assessment and the assessment 
once made must be closed, but in special 
circumstances contemplated by the section, ife 
should be open to the Income-tax Officer to 
reopen the assessment. We have no doiffit that- 
the Income-tax Officer was not justified in tak- 
ing action under S. 34, and we answer the- 
question referred to us in the negative. 

[ 5 ] Braund J. — I only desire to add a few 
words. In mv opinion it can never be supposed 
that S. 34 ( 1 ), ‘income Tax Act, was intended tc ' 
give to an Income-Tax Officer, or to -any succes- 
sor-in-office of an Income-Tax Officer, a mere 
license to reinvestigate the facts on which a 
previous assessment has been based. Still less 
can it be supposed that it was intended to enable ^ 
him to do any such thing on mere suspicion, 
however well founded that suspicion may prove 

to have been. _ - 

[6] The section has been very carefully woraea: 

and in my opinion its object has been to avoid 
any possible confusion between that which is- 
discovered and the “definite information of 
which the discovery must be the consequence. 
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As I see it, the discovery itself is one thing, 
•while the ‘definite information’ in consequence of 
which it is made is an entirely different thing. 
The ultimate “discovery” is, of course, in any 
case that “income, profits or gains chargeable to 
tax have escaped assessment”. But the ‘discovery’ 
is itself a mere conclusion of law and must he 
based on the discovery of facts. And both these 
4- discoveries are required by the section to have 
been made in consequence of definite information 
which has come into the possession of the In. 
come-Tax Officer. 

[7] In the present case, in my opinion, the 
whole trouble has arisen from a failure to 
distinguish between what was discovered and the 
definite information in consequence of which the 
discovery was made. Let us assume that every- 
thing that the Income-Tax Officer in his assess- 
ment, and the Appellate Tribunal in their judg- 
ment, refer to was discovered by the later 
Income-tax Officer for the first time, although 
there is in my opinion no evidence to support 
that conclusion. It still remains a fact that 
there is not an iota of material in this record to 
show that the Income-Tax Officer reopened the 
matter in consequence of any information he 
had received definite or otherwise prior to his re- 
investigation. The whole history of this matter, 
as disclosed in '■the record, is consistent — and 
perhaps more consistent — with the construction 
that the second Income-Tax Officer was dissatisfied 
with the view taken by the first and therefore, 
decided to reopen the matter. Even if, in course 
of that reinvestigation, he then discovered what 
he says he did discover, that does not in my 
opinion satisfy the section, which requires that 
the discovery should have been in consequence 
of difinite information received. The long and 
short of it is that in this case no “definite infer- 
mation” is shown to have been received in 
consequence of which the Income-Tax Officer 
made his renewed investigation and ultimately 
assessed the assessee afresh. 

[8] By the Court. — We answer the question 
referred to us in the negative and hold that in 
the circumstances of the case the Income-Tax 
Officer was not entitled to re-open the assess- 
ment under s. 34, Income-tax Act. By consent 
we make no order as to the costs of this refer- 
ence. A copy of our order will be sent by the 
Registrar to the Income-Tax Appellate Tribunal 
under the seal of the Court, 

R.G.D. A7iswer in negative. 
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Malik and Pathak JJ. 

Ganeshilal and sow?, Agra — Applicants v. 
Commr. of Income-Tax — U. P. C. P. & 
Berar, Lucknow — Opposite Party. 

Miscellaneous Case No. 55 of 1944, Decided ou 1st 
May 1946. 

Income-tax Act (1922), S. 4 (2) (as it stood be- 
fore the amendment of 1939) — Liability to tax in 
respect of income arising without British India 
rests on fact of receipt of income in British India 
and not on fact of accrual of such income to as— 
sessee in foreign country — For purposes of deter- 
mining question whether entiie income chargeable 
under Income-tax Act was available at time of re- 
mittance to British India, expenditure not admis- 
sible under S. 10 (2) must also be taken into 
consideration. 

The assessee a Hindu undivided family carried on 
business in Agra. It bad also got a branch business 
at Cairo in Egypt. The year of account at Cairo ended 
20th October 1937 and the year of account at Agra 
ended 20th March 1938. During the year of account 
of the assessee a sum of Bs. 50,258 was brought from 
Cairo into British India. At the branch business at 
Cairo tbe assessee made a profit of Rs. 1,50,243 during 
the four years ending 20th October 1937 and during 
this period a sum of Rs. 1,59,558 was expended at 
Cairo. Out of this sum Rs. 1,24,685 was admissible 
expenditure under S. 10 (2). The question was whe- 
ther in assessing tbe income, prohts and gains of the 
Cairo branch for the four years in question the entire 
sum of Rs. 1,59,558 — tbe total expenditure — should be 
deducted or merely a sum of Rs. 1,24,685 eS:penditure 
admissible under S. 10 (2) : 

Held that the question as to what was the income» 
profits or gains made by the Cairo branch which at- 
tracted income-tax could be answered by stating that 
only tbe sum of Rs. 1,24,685 could be deducted from 
the trade receipts. But the liability to tax in respect 
of income arising without British India rests upon tbe 
fact that the income is brought or received in India 
and not upon the fact that it accrues to the assessee 
in a foreign country. It is always a relevant question 
as to whether any and what part of the foreign income 
has been expended by the assessee before the remit- 
tance in question is made to British India. It is not 
necessary that an assessee should spend bis income 
only after it has been ascertained for income-tax pur- 
poses. He is at liberty to spend it either after ascer- 
taining it in accordance with tbe Income-tax Act or 
before it is ascertained in that manner. In a case 
where the trading receipts exceed tbe total amount of 
expenditure and there is consequently a balance in the 
bands of the assessee the money spent prior to tbe 
determination of tbe income should be treated as having 
been spent out of the income. Thus lor the purposes 
of determining the question whether the entire income 
chargeable under the Income-tax Act was available 
at tbe time of tbe remittance to British India, expen- 
diture, although not admissible under S. 10 (2), must 
be taken into consideration. The excess of profits and 
gains as determined under the Income-tax Act, over tbe 
inadmissible expenditure would represent tbe amount 
available for transmission to British India and it will 
be this excess which should be treated as a remittance 
of profits. [Paras 5 and 6] 

N. Agarivala — for Applicants. 

Lrijlal Gupta — for Opposite Patty. 

Pathak J, — This is a reference under s. 66 (l) 
Income-tax Act, made by the Income-tax Appel! 
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late Tribunal in relation to an assessment made 
under S. 23 (2) read with S. 34 of that Act for 
the assessment year 1938-39. The question of 
law which has been referred for our decision is 
as follows : 

“Whether, in the circumstances of this case, in 
determining the profits and gains accruing or arising to 
the assessees from the Cairo business under S. 4 (2), 
Income-tax Act, 1922, (prior to its amendment in 1939) 
for assessment on the remittance basis, such expenses 
as are not admissible under S. 10 (2) of the Act are 
deductible from the gross profits in addition to those 
that are admissible under this section ?“ 

[ 2 ] The assessee ig a Hindu undivided family 
carrying on business in Agra, It has also got a 
branch business at Cairo in Egypt. It may be 
noted that the year of account for the business 
at Cairo ended October 1937 and that for the 
business at Agra Head Office ended 20 th March 
1938. The material facts appearing from the 
statement of the case are these: 

[3] During the year of account of the as- 
sessee a sum of Rs. 50,258 was brought from 
Cairo into British India. At the branch business 
at Cairo, the assessee made a profit of Rs. 1,50.243 
during the four years ending 20th October 1938 
(1937?) and during this period a sum of RS. 1,59.658 
was expended at Cairo. Out of this sum, 
RS. 1,24,685 was admissible expenditure in accor- 
dance with the provisions of S. 10 (2), Income- 
tax Act, 

[ 4 ] The Income-tax Officer held that the 
entire sum of Rs. 50,258 was a remittance of 
profit. In appeal, the Appellate Assistant Com- 
missioner took the view that only RS. 43,151 
represented profits earned at the Cairo branch 
during the four years ending 20th October 1938 
(1937?) and consequently the sum of Rs. 43,151 
only out of Rs. 50,258 should be treated _ as a 
remittance of profits. The substantial point of 
complaint before the Income-tax Appellate 
bunal was that in assessing the income, profits 
and gains of the Cairo branch for the four years 
in question, the entire sum of Rs. 1,69,558 the 
total expenditure — should have been deducted 
and not merely a sum of Rs. 1 , 24 , 685 — expenditure 
admissible under s. 10 (2). Income-tax Act. The 
Tribunal reached the conclusion that m the 
computation of the net income for income-tax 
purposes only those expenses could be taken into 
consideration which were admissible under the 
Income-tax Act, and as the expenditure was 
made before the profits were determined, it was 
open to argument that inadmissible expenses 
might have been met out of capital. Dissatis- 
fied with the decision of the Tribunal, the 
assessee made an application for reference of 
the question of law arising out of the order of 
the Tribunal to this Court: Hence this reference. 

[ 5 ] In order to appreciate the controversy 


between the parties, it is necessary to bear in 
mind the terms of S. 4, Income-tax Act, as it 
stood before the amendment of 1939, That sec- 
tion, so far as it is material for the purposes of 
this reference, is as follows : 

“4. (1) Save as hereinafter provided, this Act shall 
apply to all income, profits or gains, as described or 
comprised in S. 6, from whatever source derived, accru- 
ing or arising, or received in British India, or deeme^^^ 
under the provisions of this Act to accrue, or arise, orx 
to be received in British India. 

(2) Income, profits and gains accruing or arisiog 
without British India to a person resident in British 
India shall, if they are received in or brought into British 
India, be deemed to have accrued or arisen in British 
India and to be income, profits and gains of the year in 
which they are so received or brought notwithstanding 
the fact that they did not so accrue or arise in that 
year *’ 

It is clear from the language of sub-s. (2) that 
it is a “deeming” provision and it means that 
income, profits and gains which have accrued or 
arisen without British India to a person resident 
in British India shall be treated as having accru- 
ed or arisen in British India, provided they are 
received in or brought into British India. There 
is no question that the sum of Rs. 60,258 was 
brought into British India. The only question, 
therefore, is whether this sum represents income, 
profits and gains which accrued or arose to the 
assessee at Cairo. It is manifest from the langu- 
age used in sub-s, (1) that the Income-tax Act 
shall apply to “income, profits or gains, as de8»f 
cribed or comprised in S.6.” In other'words, only 
such income, profits and gains attract income- 
tax as have been computed in the manner provid- 
ed in Ss. 7 to 12. As we are concerned with income 
under the head “business”; profits and gains 
have to be computed in accordance with S. lO 
and it is obvious that only those allowances 
which are mentioned in sub-s. (2) of s. lO can be 
deducted in the computation of the profits and 
gains chargeable to income-tax. Thus the ques- 
tion as to what was the income, profits or gains 
made by the Cairo branch which attracted in- 
come -tax can be answered by stating that oi^iy 
the sum of Rs. 1.24,685 could be deducted from 
the trade receipts. 

[6] The solution of the problem as to whe- 
ther the sum of Rs. 50.258 brought into British 
India was a remittance of profit or not would 
depend, in this case upon the answer to two 
questions; firstly what was the amount of profits 
and gains which accrued or arose to the asses- 
see from the Cairo business; secondly, whether 
the entire amount of such profits and gains was 
available to the assessee for the purpose of being 
remitted to British India ? It is open to an as- 
sessee who earns income in a foreign country 
to spend the same in any manner he likes and 
not to remit it to British India. The liability to 
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tax in respect of such income, however, rests 
upon the fact that the income is brought or 
received in British India and not upon the fact 
that it accrues to the assesses in a foreign 
country. The assesses being at liberty to spend 
the whole or part of his foreign income outside 
British India, it is always a relevant question 
whether any and what part of the foreign income 
has been expended by the assessee before the 
remittance in question is made to British India. 
If the entire income is spent by the assessee 
before any remittance is made, it cannot be 
said that the remittance is one of profits. Now 
it is not necessary that an assessee should spend 
his income only after it has been ascertained 
for income-tax purposes. He is at liberty to 
spend it either after ascertaining it in accordance 
with the Income tax Act, or before it is ascer- 
tained in that manner. In a case where the 
trading receipts exceed the total amount of ex- 
penditure and there is consequently a balance 
in the hands of the assessees, the money spent 
prior to the determination of the income (fo£ 
income-tax purposes), should, in our opinion, be 
treated as having been spent out of the income. 
That part of the income which had been spent 
'before the remittances in question were made 
ceased to be income and, therefore, could not be 
brought into British India as such. Thus, for 
the purpose of determining the question whether 
the entire income chargeable under the Income- 
tax Act was available at the time of the remit- 
tance to British India, expenditure, although not 
admissible under s, 10 ( 2 ), Income-tax Act, must 
be taken into consideration. The excess of profits 
and gains, as determined under the Income-tax 
Act, over the inadmissible expenditure w’ould re- 
jpresent the amount available for transmission 
to British India and it w’ill be this excess w'hicb 
should be treated as a remittance of profits. 

[7] "We have indicated above how and for 
what purpose the expenses admissible under 
S. 10 (2) and those not so admissible are to be 
deducted from the gross profits and our answer 
to the question formulated by the Tribunal is 
in the affirmative. As regards costs, our order is 
that the Commissioner of Income-tax must pay 
the costs of the assessee which we assess at 
Bs. 200 . "We certify that counsel for the Depart- 
ment is entitled to Rs. 200 as his fee and he is 
allowed six weeks’ time within which to file his 
certificate. 

Answer in the af firmaitve. 
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MOOTHAM AND MATHUR JJ. 

Bireshwar Banerji and others — Defen- 
dants — Appellants v. M aharaja Sri Sudhansu 
Shekhar Singh Deo — Plaintiff — Bespondent, 

First Appeal No. 313 of 1945, Decided on 18-11-1946. 

(a) Civil P. C. (1908), O. 40, R. 1 (2) (as amended 
in Allahabad) — Effect of amendment — No ques- 
tion as to dispossession of person not party to suit 
— Court has unfettered discretion to appoint recei- 
ver Court can appoint receiver of property sub- 

ject of simple mortgage. 

The effect of the amendment of sub-rale (2) is that 
in a case in which no question arises as to the disposses- 
sion of a person not a party to a suit the Court has an 
unfettered discretion under sub-rule (1) to appoint a 
receiver whenever it appears to it to be just and conve- 
nient. A Court has, therefore, power to appoint a 
receiver of property the subject of a simple mortgage in 
a suit by the mortgagee against the mortgagor in posses- 
sion of the mortgaged property : 23 A. I. R. 1936 AH. 

495 (F, B.) and 30 A. I. R. 1943 AU. 1 (F. B.), Ref. 

[Para 3] 

C. Pe C- 

(’44-Com.) O. 40, B. 1, N. 4, Pts. 1 to 3; N. 49. Pts. 6 
to 8. 


*{b) Civil P. C. (1908), O. 40, R. 1— Just and con- 
venient — Simple mortgage — Interest in arrear — 
Fact does not render receiver’s appointment of 
mortgaged property just or convenient — Fact that 
mortgagor’s object is merely to delay final determi- 
nation of suit makes no difference. 

The question whether the appointment of a receiver 
of property the subject of a simple mortgage upon proof 
that interest is in arrear is just and convenient must be 
determined on general principles and without reference 
to the English authorities save in so fat as they lay 
down principles of general application. [Para 9J 

The general ground upon which the Court appoints a 
receiver is the protection of property for the benefit of 
the persons who have an interest in it. In the case of a 
simple mortgage the property in which the mortgagee 
has an interest is limited to that which he can cause to 
be sold in the event of the mortgagor failing to pay in 
accordance with bis contract; in the absence of specific 
provision to that effect, the rents and profits of the pro- 
perty belong to the mortgagor and do not form part of 
the security for the repayment either of the mortgage debt 
or of the interest thereon. Therefore, facie, the 

fact that interest is in arrear will not alone be enough to 
render the appointment of a receiver of the mortgaged 
property or of the rents or profits thereof either just or 
convenient; and the additional fact that the mortgagor's 
conduct may have been such as to warrant the conclu- 
sion that his object is merely to delay the final determi- 
nation of the suit, does not make any difference, unless 
the Court is satisfied that the effect of such conduct will 
be not merely to postpone but to imperil the realization 
by the mortgagee of the amount secured by the mort- 
gage. The question of what is “just and convenient” 
must further be considered with reference to the contrac- 
tual relationship of the parties. The right of the mort- 
gagee is to bring the mortgaged property to sale; be has 
no right to take possession of the mortgaged property 
nor to require the mortgagor to utilize the rents and 
profits of that property in payment of interest on the 
mortgage debt. Tlie appointment of a receiver In sucli 
circumstances to take possession of rents and profits 
which do not form part of the security, in Order that 
such rents and profits may uUinialely be made over to 
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the mortgagee, confers upon the latter a benefit for 
which no provision is made in the contract and which 
the non-payment of interest, considered by itself, cannot 
justify ; Case law discussed. [Para 10] 


C. P. C. — 


(’44-Com.) O. 40, R. 1, N. 4, Pt. 13. 

P. Tj. Barter ji and S. K. Vervia — for Appellants. 

I. B. Banerji and J. N. Chatter ji — for Respondent. 
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2. (’43) 30 A. I. R. 1943 All. 1 : 204 I. C. 210 (F. B.), 
Mt. Tulsha Devi v. Sah Cbiranji Lai. 

3. (’24) 41 C. L. J. 203 : 12 A. I. R. 1925 Cal. 664 : 81 
I. C. 375, Ram Kumar Lai v. Chartered Bank of India, 
Australia and China. 
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Mootham J. — This case raises two questions 
of importance, first, w’hether this Court has 
power under o. 40, Civil P. C., to appoint a 
receiver of property the subject of a simple 
mortgage and, secondly, if it has that power, 
whether the appointment should be made where 
the principal ground upon which it is sought is 
the non-payment of interest by the mortgagor. 

[2] The facts can be briefly stated. On 3rd 
Jvily 1934, Babu Panchanan Banerji, who has 
since died and is represented by the appellants, 
borrowed the sum of Rs. 8,00,000 from the Maha- 
raja of Sonepur, and as security for the loan 
and for the interest payable thereon he executed 
a simple mortgage of property situate in Bengal 
and the United Provinces. It was agreed that 
the loan should bear interest at the rate of six 
lier cent, per annum payable half yearly for 
two years and thereafter at seven per cent, 
payable annually. At the time the loan was 
taken Babu Panchanan Banerji’s property was 
undci the management of the Court of Wards, 


and the deed of mortgage was accordingly exe- 
cuted by the Special Manager of the Court of 
Wards of Bengal. In 1938 Babu Panchanan 
Banerji died, and three years later the mort- 
gaged properties were released from the manage- 
ment of the Court of Wards. Interest on the 
loan appears to have been paid until the year 
1940, but thereafter it fell into arrears and on 
Srd September 1941, the Maharaja of Sonepur X 
instituted a suit in the Court of the Civil Judge 
of Benares for the sale of the mortgaged pro- 
perty. The suit was contested by the defendants, 
who not only contended that the Special 
Manager had no authority to execute a mort- 
gage and that there was no legal necessity for 
the loan, but that no mortgage was in fact exe- 
cuted and, indeed, that no loan was ever taken. 
The learned Civil Judge rejected the various 
pleas in defence except one. He was of opinion 
that the Special Manager bad no authority to 
mortgage the United Provinces property, and on 
28th May 1943 when he passed a preliminary 
mortgage decree for the full amount claimed be 
accordingly declared that the mortgaged pro- 
perty was limited to that situated in Bengal. 
From this decree both parties have appealed. 

[3] In the year 1936 the question whether a 
Court w'as competent to appoint a receiver of a 
property the subject of a simple mortgage 
pending the decision of an appeal from a preli-^ 
minary mortgage decree was considered by a 
Full Bench of this Court in 58 ALL. 949.^ The 
argument before the Court, and the answers 
given to the questions propounded, turned wholly 
upon the construction of sub-r. (2) of R. 1 of 
o. 40 , Civil P. 0. That sub-rule then read as 

follows: , ^ 

“(2) NothiD" in this rule shall authorize the Court to 
remove from the possessiou or custody of property any 
person whom any party to the suit has not a present 
right so to remove.” 

and the Full Bench was unanimously of opinion 
that the words “any person” in the sub-rule in- 
cluded all Iversons whether parties to the siut or 
not. Taking this view Sir Shah Sulaiman 0. J, 
answered the question referred to the Bench by 

^^”My answer to the question referred to us, therefore, 
is that though there is no objection to the mere ap. 
pointment of a receiver of any property, the Court can- 
not remove from the possession or custody of the pro- 
perty any person, whether a party to the suit or not, 
whom any party to the suit has not a present right so 
to remove.” 

Thom J., as he then was, concurred in the 
answer given by the Chief Justice and Racbhpal 
Singh J. was of opinion that no receiver could 
be appointed unless the party applying for the 
appointment could establish that he had a pre- 
sent right to remove the opposite party from 
the possession and custody of the mortgaged 
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4 )roperty. Observations made by the learned 
•Judges constituting the Bench as to the pro- 
priety of a receiver being appointed at the 
instance of a simple mortgagee were, in these 
circumstances, obiter. Doubt having arisen as to 
whether the construction placed upon sub-r. (2) 
in 58 ALL. 949^ was not unduly narrow, a sub- 
sequent Full Bench of this Court in A. I. R. 1943 
V ALL. 1,^ considered that the sub-rule should be 
€0 amended that no doubt should remain as to 
its meaning. Sub-rule (2) was accordingly 
amended on lOth July 1943, by the insertion after 
the word “person” of the words “not being a 
•party to the suit.” The effect of the amendment 
(is'clear: in a case in which no question arises as 
to the dispossession of a person not a party to a 
suit the Court has an unfettered discretion under 
R, 1 to appoint a receiver whenever it appears 
'to it to be just and convenient so to do. 

[4] The second question, whether it would be 
proper for this Court to appoint a receiver in 
the circumstances of the present case is more 
difficult. There is no allegation of waste; all 
that is said is that interest on the mortgage 
debt has been unpaid for several years and that 
the conduct of the present representatives of the 
original mortgagor has been such as to give rise 
to the reasonable apprehension that they will 
4idopt every device which the law permits to 
delay the final determination of the mortgagee's 
•» claim. Sir Tej Bahadur Sapru, on behalf of the 
jjiortgagee, has argued that the appointment of a 
•receiver is necessary to ensure that the mort- 
gagee shall ultimately receive that to which he 
is entitled, and he has in particular drawn our 
attention to the case in 41 C. L. J. 203^ in which 
an appellate Bench of the Calcutta High Court 
declined to interfere with an order of C. C. 
•Ghose J. who had, at the instance of a mort- 
gagee by deposit of title deeds, appointed a 
receiver upon the sole ground that a consider- 
able sum due by way of interest was unpaid. 
Sir Tej has further pointed out that an equitable 
■mortgagee in England is entitled to the appoint- 
ment of a receiver as of course if the interest on 
•the loan is in arrear, and he has argued that 
this Court should in this matter follow the 
English practice. 

[5] The course of authority in India is not 
uniform. The High Courts at Calcutta, Bombay, 
Madras and Lahore, and, until 1939, the High 
w Court at Rangoon, have acted upon the view 
that the principles upon which a Court in 
Jhigland wdll appoint a receiver on the applica- 
tion of an equitable mortgagee should guide the 
Courts in India when a similar application is 
made by a mortgagee on the basis of a simple 
mortgage or a mortgage by deposit of title 
deeds: see 47 cal. 418,^ I.L.R. (1939) Bom, 82,” 59 


Mad. 916,® 16 Lab. 366^ and 14 Rang. 292,® but 
this view has not been accepted by the Patna 
High Court and has recently been dissented 
from by the Rangoon High Court: see A. I. R 
1932 pat. 360® and 1939 Rang. L. R. 403,^® 

[6] In India a Court derives its power to 
appoint a receiver from the provisions of O. 40, 
Civil P. C., and from no other source; and it is, 
I think, the failure to bear this in mind which 
has led to the conflict of opinion on the question 
under consideration. Order 40, R. 1 is based on 
sub-s. (8) of s. 25, Judicature Act of 1873 (36 
and 37 Viet., c. 66) — since replaced by S. 45, 
Judicature Act of 1925 (15 and 16 Geo, v, c. 49) 

but the appointment of receivers in England 

in the case of equitable mortgages and charge 
is not made in exercise of the Court’s statutory 
powers but in exercise of the jurisdiction for- 
merly vested in the Court of Chancery, and 
which since the passing of the Judicature Acts 
vests in the High Court of Justice, The appoint- 
ment. of a receiver at the instance of an equita- 
ble mortgagee was one of the oldest remedies of 
the Court of Chancery; it was made ex debito 
because of the absence or inadequacy 
of the mortgagee’s remedy at common law. That 
remedy was originally and still is, in form, dis- 
cretionary; but it had for so many years been 
the practice of the Court of Chancery to appoint 
a receiver at the instance of an equitable mort- 
gagee if the interest payable under the security 
was in arrear, or if the security itself was in 
danger, that it would perhaps not bo wrong to 
say that the remedy has, as it were, crystallised 
into a right to the benefit of which the mort- 
gagee is now ordinarily entitled as of course. In 
( 1914 ) 1 K. B. 093^^ at p. 703, Buckley L. J. said: 

“In the absence of express contract between the 
mortgagor and second mortgagee of lands entitling the 
latter to take possession with the consequent right to 
take the rents, the rights of the second mortgagee are 
as follows: He can, subject to the rights of the first 
mortgagee, take possession and enter into the receipt of 
the rents in either one of two ways: — (a) in an action to 
enforce his security he can obtain an order appointing 
a receiver, or (b) under the Convej’ancing Act he enu 
himself appoint a receiver. In the one case he obtains 
judicially and in the other contractually and by virtue 
of the statute a right to take the rents by the band of 
a receiver. But his only remedy is the appointment of 
a receiver; ho has no legal right to take possession or 
to demand payment to himself of the rents. If he serves 
notice on the tenant requiring the tenant to pay the 
rent to him, the tenant may refuse payment, for he will 
get no discharge. The second mortgagee could not sue 
the tenant for the rent. He has no legal right in tho 
land demised.’’ 

and in (191-4) 1 ch. 954^“ at p. 9G7, Warrington 
J., said: 

“I think the right to the appointment of a receiver 
is one of the ordinary rights which accrue to a mort- 
gagee, and especially to an equitable mortgagee who 
has no me.\ns of taking possession and whose security 
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bas become realizable as one of the steps in sucb 
realization.” 

[6] In India a simple mortgage is a creation 
o£ statute; under S. 58 (b), T, P. Act the mort- 
gagor binds himself personally to pay the mort- 
gage money, and he agrees that in the event of 
his failing to pay in accordance with his contract 
the mortgagee shall have the right to cause the 
mortgaged property to be sold. The mortgagor 
retains possession of the mortgaged property, 
and in default of payment the right which 
accrues to the mortgagee is “a right, not to 
possession but sale, which he must work out in 
execution proceedings,” 23 I. a. 32.^® Although 
in a fit case the Court has an undoubted right 
to appoint a receiver at the instance of a simple 
mortgagee, no right to such an appointment is 
given to the mortgagee by statute nor, where 
the only ground upon which such appointment 
is sought is the failure of the mortgagor to pay 
interest on the mortgage money, is there, in 
my opinion, any settled practice in India out- 
side Bengal, and certainly not in this Province, 
that a receiver will be appointed. I am not 
aware of any reported case in which a receiver 
has been appointed at the instance of a mort- 
gagee (where the transaction was not an English 
mortgage) upon the sole ground that interest 
payments were in arrear, other than 41 c. L. J. 
203^ to which reference has already been made. 
And in that case there was not discussion of the 
question whether the appointment was "just and 
convenient,” the ground upon which the order 
was made being stated by C. C. Ghosh J. at 
p. 205 , in these words : • ^ 

In these circumstances, the question arises whether 
the plaintin ought not to be granted the ordinary relief 
in suits on mortgage namely whether he ought no. to be 
allowed a receiver to take charge of the mortgaged 
premises. The practice in suits on mortgage, where 
the interest is in arrears, is to order the appointment 
of a receiver us a matter of course. This has been the 
practice which has been followed in this Court by a 
long succession of Judges who have sat on the Original 
Side. Therefore, the mortgagee plaintiS would yrima 
facie be entitled to a receiver.” 

There is a passage (at p. 930) in the judgment of 
Ramesam J. in 66 Mad. 915° which suggests that 
a receiver had been appointed in that case — a 
suit on a simple mortgage — on the ground that 
interest was in arrear, but from the summary 
of the facts at p. 919 of the report it appears 
that the real ground was the insufficiency of the 
security to discharge the decree. In I. !>, B. (1939) 
Bom. 82° Beaumont C. J. expressly reserved 
his opinion as to whether interest being in 
arrear by itself would have been sufficient to 
justify the appointment of a receiver. 

[7] In my opinion the decisions of the Courts 
of England as regards the appointment of re- 
ceivers at the instance of an equitable mortgagee 
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must be treated with reserve. For, in the first 
place, sucb decisions are based on equitable 
practice of ancient origin and, in the second 
place, the incidents of a simple mortgage are 
not the same as those which attach to an equit> 
able mortgage in England. It may perhaps bo 
doubted whether the view of Oourtney-Terrell 
0. J. in a, I. R. 1932 pat. 360° that there is tho 
same difference between a simple mortgagee 
and equitable mortgagee as between the former 
and a legal mortgagee under Indian law does- 
go too far, but it is clear that although neither 
tbe equitable mortgagee in England nor the 
simple mortgagee in India possessed as part of 
the interest transferred to him the right to 
possession, an equitable mortgage operated as- 
an executory assurance which, so far as equit- 
able rights and remedies were concerned, was- 
equivalent to an actual assurance: (1877) 4 ch. D. 
605.^* A legal mortgagee was able to ensure 
that the rents and profits of the mortgaged 
property were applied in keeping down tbe 
interest on the mortgage debt by entering into- 
possession of the mortgaged property; and it 
was because an equitable mortgage carried with- 
it, as far as possible, the remedies incident to a 
legal mortgage that a Court of Equity, being 
unable to put the equitable mortgagee into pos- 
session, would appoint a receiver if the interest 
were in arrears. ^ 

[6] In 1934 A. ii. J. 561,^° the only other ** 
decision of this Court to which reference need be 
made, a simple mortgagee bad, after obtaining 
a preliminary mortgage decree, secured an order 
from the trial Court directing the tenants of the 
mortgaged property to pay the sums due from, 
them by way of rent into Court. An appeal to 
this Court was allowed on the ground that 
until the mortgaged property was brought to sale 
the usufruct belonged to the mortgagor or his 
transferee. Both learned Judges (Bennet and 
Mukerji, JJ.) expressed their dissent from the 
view taken in 56 Mad. 915,° as to the appli- 
cability of tbe English decisions as to the 
circumstances in which a receiver could properly 
be appointed at the instance of an equitable 

mortgagee. 

[9] As there is no practice m this province, 
such as appears to exist in Bengal, entitling a 
simple mortgagee to obtain the appointment of 
a receiver of the mortgaged property upon proof 
that interest is in arrear, the question whether 
sucb appointment is “just and convenient” must 
be determined on general principles and without 
reference, I think, to the English authorities 
save in so far as they lay down principles or 
general application. 

[10] The general ground upon which thei 
Court appoints a receiver is the protection ofi 
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property for the benefit of the persons Tyho have 
an interest in it. In the case of a simple mort- 
gage the property in which the mortgagee has 
an interest is limited to that which he can cause 
to be sold in the event of the mortgagor failing 
to pay in accordance with his contract; in the 
absence of specific provision to that effect the 
rents and profits of the property belong to the 
mortgagor and do not form part of the security 
for the repayment either of the mortgage debt 
or of the interest thereon. It appears to me, 
therefore, that prima facie the fact that interest 
is in arrear will not 'alone be enough to render 
the appointment of a receiver of the mortgaged 
property or of the rents and profits thereof 
either just or convenient. And I am unable to 
see that the additional fact that the mortgagor’s 
conduct may have been such as to warrant the 
conclusion that his object is merely to delay the 
final determination of the suit makes any 
difference, unless the Court is satisfied that the 
effect of such conduct will be not merely to 
postpone but to imperil the realization by the 
mortgagee of the amount secured by the mort- 
gage. The question of what is “just and con- 
venient*’ must further, I think, be considered 
with reference to the contractual relationship of 
the parties. The right of the mortgagee is to 
bring the mortgaged property to sale; he has no 
right to take possession of the mortgaged pro- 
perty nor to require the mortgagor to utilize the 
rents and profits of that property in payment of 
interest on the mortgage debt. The appointment 
of a receiver in such circumstances to take 
possession of rents and profits which do not 
form part of the security, in order that such 
rents and profits may ultimately be made over 
to the mortgagee, confers upon the latter a 
benefit for which no provision is made in the 
contract and which in my view the non-payment 
of interest, considered by itself, cannot justify. 

Cll] The question whether the insufficiency 
of the mortgaged property to satisfy the mort- 
gage debt, taken alone or in conjunction with 
the mortgagor’s failure to pay interest is a 
ground sufficient to justify the appointment of 
a receiver is not now before us, and I express 
no opinion upon the point. For these reasons this 
application must in my opinion be rejected, 
with costs. 

Mathur J. — I entirely agree. 

V.R. Application rejected. 
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Wali UiiiiAH AND Bennett JJ. 

Mahadeo Prasad v. Ghulam Mohammad. 

Second Appeal No. 843 of 1941. De’d on 30'1«1946, 
from order of Civil Judge, Allahabad, D/- 17-5-1941. 


(a) Hindu Law — Widow — Widow in posses- 

sion as limited owner cannot transfer property 
by will, [Para 9] 

(b) Evidence Act (1872), S. 68 — Document not per 
se inadmissible — Objection that it has been impro- 
perly admitted cannot be raised in appeal — Proper 
place for it is trial Court — Civil P. C., O. 41, R. 1. 

The objection that the document which per se is not 
inadmissible in evidence, has been improperly admitted 
in evidence, in the trial Court, cannot be entertained in 
the Court of appeal. If such an objection had been taken 
in the trial Court it might have been easily met and 
the proceedings regularised : 18 A. I. R. 1931 Pat. 224; 
2 A. I. R. 1915 P. C. Ill; 34 Cal 1059 (P. C.) and 10 
A. I. R. 1923 Cal. 378, Bef. [Para 9] 

C. P. C.— (’44-Com) O. 41, R. 1, N. 12, Pt. 19. 

(c) Evidence Act (1872), S. 68 — Section applies 
only if document is relied upon as one requiring 
attestation — Use of document for collateral purpose 
— Non-compliance with S. 68 is no bar. 

Section 68 applies only if a document is relied upon as 
one requiring attestation e. g. a will. Non-compliance 
with the provisions of S. 68, however, does not pre- 
vent the document from being used in evidence under 
S. 72 for any other or collateral purpose : 2 A.I.R. 1915 
All. 254; 5 A. I. R. 1918 All. 201 and 26 A. I. R. 1939 
All. 269, Ref. [Para 9] 

(d) Evidence Act (1872), S. 32 (5) — Statement 
relating to relationship — Meaning of — Question of 
relationship includes commencement of relation- 
ship — Declaration of deceased admissible to prove 
dale of birth, age, minority or majority or order of 
seniority in birth and also to prove parentage, 
names of relations or date of death which means 
only terminations of relationship — Suit by rever- 
sioner claiming property after death of widow as 
next reversioner of K-> Defence that K predeceased 
his father B whose reversioners and not plaintiff 
were entitled to succeed — Statement by widow in a 
will before dispute that K, her son, predeceased B, 
his father, held admissible under S. 32 (5). 


Under S. 32 (5) a statement relating to tbe e 2 :ist- 
encc of any relationship by blood, marriage or adoption 
is admissible to prove the facts mentioned in the state- 
ment. As the question as to tbe existence of any 
relationship also includes tbe question as to the com- 
mencement of that relationship declarations of deceased 
competent declarants have been held to be admissible to 
prove a person's date of birth, and, consequently his age, 
minority or majority or tbe order in which tbe members 
of tbe family were born. Such declarations have also been 
held to be admissible to prove parentage, names of rela- 
tions or the date of death of a member of the family as 
death implies the termination of a relationship just as 
birth implies its commencement: Case laiv discussed. 

[Para 15] 

After the death of a Hindu widow, S, plaintiff sued 
to recover the property as the next reversioner of her 
son K. It was contended in defence that K had prede- 
ceased his father B and hence B's next reversioner and 
not tbe plaintiff was entitled to succeed to the property. 
A statement in a will by 5 made long before the dis- 
pute arose to the effect that her son K had predeceased 
his father B was relied on by the defence: 

Held, tbe statement was admissible in evidence 
under S. 32 (.5). [Para 16] 

P . B. Banerji and N. Upadhya — (or Appellant. 

Walter Butt, P. N. Hahsar and B. S. Darbari — 

for Respondent. 

Cases referred : — 

1. (1883) 13 Q. B. D. 818 : 53 L. .T. Q. B. 521 : 5i L. 

T. 645 : 33 W. R. 99, Haines v. Guthrie, 
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2. (‘31) 18 A. I. R. 1931 Pat. 224 ; 131 I. 0. 788, 
Lachuinan Lai Pathak 9. Kamakhya Narayan Singh. 

3. (’15) 2 A. 1. R. 1915 P. C. Ill : 93 P. B. 1915 : 29 
I. C. 807 (P. C.), Padman v. Hanwanta. 

4. (’07) 34 Cal. 1059 : 34 I. A. 194 (P. C.), Shabzadi 
Begam v. Secy, of State. 

5. (’23) 10 A. I. R. 1923 Cal 378 : 72 I. C. 985, 
Sayeruddin Akonda v. Samiruddin Akonda. 

6. (’15) 13 A. L. J. 553 : 2 A. I. R. 1915 All. 254 : 29 
I. C. 363. Mathura Prasad v. Chheddilal, 

7. (’18) 16 A. L. J. 121 : 5 A. I. R. 1918 All. 201 : 40 
All. 256 : 44 I. C. 596, Moti Chand v. Lalta Prasad. 

8. (’39) 1939 A. L. J. 142 : 26 A. I. R. 1939 All. 269 : 
I. L. R. (1939) All. 366 : 181 I. C. 612, Shyam Lai 
V. LaksUmi Narain. 

9. (’28) 15 A. I. E. 1928 P. C. 2 : 7 Pat. 221 : 55 I. A. 
18 : 107 I. C. 14 (P. C.), Mt. Eamanandi Kuer v. Mt. 
Kalawati Kuer. 

10. (’16) 3 A. I. R. 1916 P. C. 242 : 43 I. A. 256 ; 39 
I. C. 401 (P. C.), Mahomed Syedol Arlffin v. Yeoh 
Ooi Gark. 

11. (’93) 20 Cal 758, Ram Chandra Datt v. .Togeshwar 
Narain Deo. 

12. (’97) 24 Cal. 265 (S. B.), Dhanmull v. Ram 
Chunder Ghose. 

13. (’02) 25 Mad. 183, Oriental Government Security 
Life Assurance Co. v. Narasimba Chari. 

14. (’34) 21 A. I. R. 1934 All. 406 : 56 All. 766 : 149 
I. C. 781 (F. B.), Mt. Naima Khatuu v. Basant Singh. 

15. (’27) 14 A. I. R. 1927 Oudh 278 : 104 I. C. 299, 
Krishnapal Singh v. Sri Raj Kuar. 

16. (’44) 31 A. I. R. 1944 Oudh 162 : 20 Luck 108, 
Kanhaiya Bux Singh v. Mt. Ram Dei Kuer. 

Wali Ullah J. — This is a plaintiff’s appeal 
ngainst the decree passed by the lower appellate 
Court which set aside the decree passed by the 
Court of first instance and dismissed the suit 
with costs throughout. The plaintiff claimed a 
declaration that the house No. 1S5 (new) situate 
in Sahzi Mandi, Allahabad, belonged to him and 
in the alternative, he also prayed for posses- 
sion of the same. It was alleged that the plain- 
tiff was the next reversioner of one Kallu Ram 
and that after the death of Kallu Ram Mt. 
Sahodra, the mother of Kallu Ram, succeeded 
to the propetry as the mother of Kallu Ram, 
that j\It, Sahodra sold the house to the defen- 
dant under a sale-deed dated 20-10-1938 for 
lis. 4000 but there was no legal necessity for the 
same. Lastly it was alleged that Mt. Sahodra 
died on 1-2-1939 and the plaintiff was conse- 
quently entitled to the possession of the house as 
the next reversioner of Kallu Ram. 

[2] The suit was resisted inter alia upon the 
ground that the pedigree set out in the plaint 
was not complete and that Bhau Ram, who 
was the original owner of the house, had a 
sister Mt. Gulabo whose sons were alive. R was 
further alleged that Kallu Ram had died durmg 
the lifetime of his father Bhau Ram and that 
Mt. Sahodra succeeded to the property as the 
widow of Bhau Ram. On the d«ath of Mt. 
Sahodra the next reversioners of Bhau Ram 
according to law were the sous of a sister of 
Bhau Ram who are still alive and the plaintiff 


was, therefore, not the next reversioner. It was 
further alleged that in any event the house was 
sold for legal necessity and for consideration 
and the sale was, therefore, binding upon the 
next reversioner. 

[3] On the issue whether Bhau Ram died 
first or Kallu Ram predeceased Bhau Ram, the 
learned Munsif found that Bhau Ram died 29 
or 30 years before the suit in 1939 but that Kallu'ji* 
Ram died on 30-10 1918 and, therefore, Kallu 
Ram was the last male holder of the property 
in suit). He accordingly held that although Bhau 
Ram’s sister’s sons were alive the last male 
owner being Kallu Ram himself, the plaintiff, 
as the next reversioner of Kallu Ram, had the 
right to sue. On the question of legal necessity, 
the Court of first instance was of the opinion 
that out of the consideration of Rs. 4000 paid by 
the defendant, only a sum of Bs- 890 was for 
legal necessity. In view of these findings the 
suit was decreed for possession on condition that 
the plaintiff deposited a sum of Rs. 890 in Court 
within a period of two months for payment to 
the defendant. 

[ 4 ] On appeal, the learned Civil Judge found 
that Kallu Ram predeceased Bhau Ram and, 
therefore, in the presence of the sons of a sister 
of Bhau Ram, the plaintiff was not the next 
reversioner of Bhau Ram and consequently he was 
not entitled to sue as such. On the issue relating 
to legal necessity the lower appellate Court 
found itself in agreement with the Court of first 
instance. In view of its finding, however, that 
Kallu Ram predeceased Bhau Ram. obviously 
the plaintiff' bad no right to institute the pre- 
sent suit. The appeal was accordingly allowed 
and the suit was dismissed with costs through- 


[6] Learned counsel for the appellant has 
trenuously contended that the finding of fact 
ecorded by the lower appellate Court to the 
iffect that Kallu Ram predeceased Bhau Ram 
3 vitiated in law inasmuch as it rests substan- 
ially upon the recitals of a will executed by 
dt, Sahodra on 10-9-1934 and that this will has 
lot been proved according to law. Learned coun- 
;el for the appellant has invited our attention to 
i 63 Succession Act, 39 [xxxix] of 1925 which 
n-ovides that a will like the will of Mt. Sahodra 
ihall be attested by at least two witnesses, 
[jearned counsel has next referred us to the pro- 
visions of S. 68, Evidence Act, regarding the 
nanner of proof of a document required by law 
o be attested. His contention is that the provi- 
jions of S. 68, Evidence Act, have not been 
complied with inasmuch as no attesting witness 
las been called by the defendant. The conten- 
lion of the learned counsel in effect comes to tb^ 
ihat the deed, dated 10-9-1934 purporting to b© 
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4 will of Mfc. Sahodra could not be used in 
'evidence for any purpose in this case unless the 
provisions of s. 68, Evidence Act, were fully 
complied with. Lastly the learned counsel has 
contended that any statement contained in the 
will of Mt. Sahodra would not be admissible in 
evidence under S. 32 (5) (6), Evidence Act, and 
he has in support of his contention relied upon 

V the well-known case in (1883) 13 Q, B. D. 818.^ 

[6] In order to appreciate the points raised 
by the learned counsel for the appellant, it is 
necessary to state some relevant facts. On the 
issue whether Kallu Ram predeceased Bhau Ram 
— and that was the principal issue in the case — 
parties led oral as well as documentary evi< 
dence. The plaintiff examined himself and four 
witnesses, viz., Nandoo and Ram Narain two 
sons of Bhau Ram’s sister, Deep Narain, and 
Mathura Prasad who is a son-in-law of Bhau 
Ram. On his part the defendant examined him- 
self, Sheo Charan, Prag Datt and Murtaza 
Husian. In addition to this oral evidence, there 
was also before the Courts below some docu- 
mentary evidence including an extract from the 
municipal khasra which showed that after the 
death of Bhau Ram the name of bis w’idow Mt. 
Sahodra was mutated and not that of his son 
Kallu Ram. There was also the will of Mt. 
Sahodra dated 10-9-1934. 

[7] The learned Munsif, on a consideration of 
the evidence led by the parties came to the 
conclusion that the evidence - adduced by the 
plaintiff was more reliable than that of the de- 
fendant. He, however, did not consider the 
recitals in the will of Mt. Sahodra to the effect 
that her husband (Bhau Ram) was the owner of 
the property and that about 22 years back after 
the death of bis only son Kallu Ram, be install- 
ed the deity of Shri Thakurji Maharaj in bouse 
NO. 13. The reason seems to be that according to 
the learned Munsif no attempt had been made 
to prove the will according to the provisions of 
S, 68, Evidence Act and it was also otherwise 
a nullity at law. 

[8] When the case came in appeal before the 
learned Judge, he, on a consideration of the oral 
evidence adduced by the parties, was of the 
opinion that but for the recitals aforementioned, 
contained in the will of Mt. Sahodra, he would 
not have been inclined to disturb the finding of 
the learned Munsif. He, however, considered 

▼ the recitals aforementioned, contained in the 
W'ill of Mt. Sahodra to be the most reliable 
piece of evidence in the case and in view of this 
evidence he found it impossible to believe the 
plaintiff’s evidence. The result, therefore, was 
that he, in effect, relying on the recitals in 
the will held that Kallu Ram predeceased Bhau 
Ram. 


[9] The main question which h\s to be de- 
cided in this appeal is whether the statement 
contained in Mt. Sahodra’s will referred to 
above was admissible in evidence and the learned 
Judge was right in relying on the same. It must 
be remembered that in the present case we are 
not concerned with the validity or invalidity of the 
will as such. It isobvious that Ht. Sahodra, being 
in possession of the property as a limited owner 
under the Hindu Law, whether as the widow of 
the last owner Bhau Ram or as the mother of 
the last owner Kallu Ram had no right to trans- 
fer the property by will. Section 68, Evidence Act 
would certainly come into play if any of the 
two parties to this litigation had founded his claim 
on the will but that is not the case here. This 
will of Mt, Sahodra is a registered document 
and it has been specifically referred to in the sale 
deed in favour of the defendant. It has been 
exhibited by the Court of first instance as £x. 
QQ and, therefore, it is clear that it was tendered 
in evidence. The statement of the defendant’s 
witness, Sheo Charn, in favour of whose wife 
Mt. Jloti Kunwar, the will was executed, has 
definitely stated in the course of his deposition 
thatMt. Sahodra executed “a will” in favour of his 
wife Moti Kunwar in 1904. No objection seems to 
have been raised in the course of the proceedings in 
the Court of first instance with regard to the 
existence of this will or its execution by Mt. 
Sahodra. A glance at the statement of Sheo 
Charan would show that first of all he referred 
to this will in his examination in-ebief. In cross- 
examination learned counsel for the plaintiff 
appears to have repeatedly questioned Sheo 
Charan with reference to this will, but the ques- 
tions were all put to the witness with a view to 
eliciting from him the facts bearing upon the 
invalidity of the will. It is true that the will Ex. 
QQ does not bear on it any statement to the 
effect that its execution was admitted, but on a 
careful examination of the long statement of 
Shoo Charan there can be no doubt whatsoever 
that the cross-examination of Sheo Charan pro- 
ceeded on the footing that the registered docu- 
ment dated 10-9-1934 purporting to be a will of 
Mt. Sahodra was a document executed by Mt. 
Sahodra. 

[9a] It must, therefore, be taken that the only 
contention raised on behalf of the plaintiff with 
regard to this document in the trial Court was 
that it has not been proved in accordance with 
the provisions s. CS, Evidence Act. And it is 
well settled that an objection that a document 
which per se is not admissible (inadmissible ?) in 
evidence, has been improperly admitted in evi- 
dence in the trial Court, cannot be entertained 
in the Court of appeal. If such an objection had 
been taken in the trial Court it might have been 
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easily met the proceedings regularised: vide 
A. I. E. 1931 Pat. 224, 2 A. I. E. 1916 P. O. Ill,® 

34 cal. 1059 : 34 I. A. 194* and A. I. E. 1923 Cal. 
378.^ As mentioned already, s. 68 would apply 
only if the document were relied upon as a will 
and therefore as a document requiring attestation. 

It has been repeatedly held that non-compliance 
with the provisions of S. 68 does not prevent 
the document from being used in evidence under 
S. 72 for any other or collateral purpose. Refer, 
ence might be made to the case in 13 A. L. J. 
653;® also to the case in 16 A. Ii. J. 121 .^ Simi- 
larly reference might be made to the decision of 
a Bench of two learned Judges of this Court in 
1939 A. L. J. 142.® 

[lO] Next it has to be considered whether the 
statement of Mt. Sahodra contained in this will 
to the effect that Kallu Ram predeceased Bhau 
Ram is admissible in evidence under S. 32 (5) 
(6), Evidence Act, Admittedly Mt. Sahodra is 
dead and in the year 1934 no dispute had arisen 
between the parties as to whether Bhau Ram at 
the time of bis death had left a son Kallu Ram. 
It is obvious that Mt. Sahodra, being the wife 
of Bhau Ram and the mother of Kallu Ram, 
had special means of knowledge. The only 
question, therefore, is whether the statement in 
question relates to ‘the existence of any relation- 
ship by blood, marriage or adoption.’ Learned 
counsel for the appellant contends that the state- 
ment is not admissible and he has strongly relied 
upon the well-known English case, (1863) 13 
Q. B. D. 818,^ in which all the authorities in the 
English law on this point are fully considered; 
but there can be no doubt whatsoever that on 
this point the law in India under the Evidence 
Act is very difi^erent from the law of England. 
Reference might be made to Woodroffe and 
Ameer All's Law of Evidence, 9th edition, pp. 
354 and 355, where the distinction has been 
clearly brought out. It is specifically noted there- 
in that the principle laid down in (1683) 13 Q. B. 
D. 818^ is not the law in India. In this connec- 
tion reference might be made to some very 
salutary observations made by their Lordships 
of the Privy Council in A. I. E. 1928 V. G. 2® at 
p. 4 , where their Lordships are reported to have 
observed : 

“It bas often been pointed out by this Board that 
■where there is a positive enactment of the Indian Legis- 
lature, the proper course is to examine the language of 
that Statute and to ascertain its proper meaning, unin- 
fluenced by any consideration derived from the previous 
state of the law or of the English law upon which it 

may be founded.” 

[Ill On the other hand, the learned counsel 
for the respondent has contended that the state- 
ment in question is admissible under S. 32 (5), 
Evidence Act. He has invited our attention to 
the decision of theic Lordships of the Privy 


Council in A. I. R. 1916 P. C. 242:43 I. A. 256^^ 
where it was held that entries in the book of 
births and deaths in the family kept by the father 
having special means of knowledge and made 
before any dispute or question arose between the 
parties are admissible under this section to prove 
the age of the person mentioned therein. Their 
Lordships in the course of their judgment ap- 
proved of the decisions of the Calcutta High 
Court in the cases in 20 Cal. 758,^* 24 cal. 265’^ 
and of the Madras High Court in 25 Mad. 
183.^® Their Lordships have also referred to 
illustration L appended to s. 32. In this connec- 
tion reference might also be made to the Full 
Bench case in A. I. R. 1934 ALL. 406,^* where in 
the order of reference to the Full Bench at 
p. 407, their Lordships Sulaiman C. J. and 
Young J. have observed : 

“Thece can be no doubt that the rule of English Law 
is particularly strict, and the admission of hearsay 
evidence in 'pedigree cases is confined to the prooi 
of pedigree and does not apply to proof of the facts 
which constitute a pedigree, such as birth, death ^d 
marriage when they have to be proved for other 
purposes. In (1883) 13 Q.B.D. 818,1 an affidavit filed by 
the defendant’s father stating the date of the defen- 
dant’s birth in an action to which the plaintiff had not 
been a party was held inadmissible as evidence of the 
age of the defendant in support ot his defence. In India 
we have S. 32, Evidence Act which does not seem to be 
so strict. ” 

[ 12 ] Again, their Lordships observed at p. 


409 : 

“If we were to take the sub-s. (5) of S. 32 literally, it 
might in one sense be said that a statement relating to 
the age of a boy is not a statement relating to the 
existence of any relationship by blood or by marriage. 
But it has been laid down by their Lordships of the 
Privy Council in A. I. R. 1916 P.C. 242, W following an 
observation made by a learned, Chief Justice (Judge/; 
of the Madras High Court, that the question of age 
falls -within this sub-section because it indicates the com- 
mencement of such relationship. When a person says 
that this relation was born on such and such a 
by implication states that his relationship with the 
person came into existence on that date. In this view 
of the matter a statement made as regards age would 
be tantamount to a statement as to the existence of 

relationship.” ^ 

[13] In this case their Loraships were consi- 
dering the question of the admissibility of a 
statement contained in the deed of adoption 
executed by Bani Bishen Kuer, the ^a°Ptive 
mother of the defendant Basant Singh. It was 
argued before their Lordships that her state- 
ment ''that the boy had been previously born 
on a particular datej is no part, of any state- 
ment as regards the commencement of relation- 
ship with him and is, therefore, not admissible, 
•wifv. rafarATipA tf) this contention their Lordships 


observed at p. 410. 

“It is true that to some extent the statement made oy 
Kani Bishen Kuer, as regards the age of the boy m the 
deed of adoption, is distinguishable from the admissi^ 
made by the father as to the age of his son in A. 1. «- 
1916 P. C. 242.1^ Nevertheless we think that we must 
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apply the same pcinoiple to this case and hold that the 
statement made by the adoptive mother as regards the 
age of the boy, although it would not show her own 
relationship with him, was equally admissible. There is 
no doubt that their Lordships of the Privy Council 
have interpreted this sub-section in a liberal sense and it 
seems to be our clear duty, to follow that example.” 

[1^] Kefecence might also be made to two 
cases decided by the Chief Court of Oudh : 
(1) A.I.R, 1927 Oudh 278.^® In this case it was held 
by King J, that : 

“Statements made by the deceased members of the 
family about certain facts of family history and state- 
ments regarding the seniority of members of the family 
are admissible in evidence under S. 32, cl. (5), Evidence 
Act.*’ 

His Lordship further observed : 

“It seems necessary to give a very liberal interpreta- 
tion to the words 'when the statement relates to the 
existence of any relationship by blood relations.* Other- 
wise the only evidence of any value regarding matters 
of family history would be excluded.” 

<2) A. I. R. 1944 Oudh 162.^® In this case two 
learned Judges of Oudh Chief Court agreed with 
the decision of King J. in A. i. R. 1927 oudh 273^® 
and the decision of the Special Bench of three 
learned Judges of the Calcutta High Court in 
24 cal. 265,^^ In that case it was argued that 
s. 32. clause (5) is confined in its scope to state- 
ments relating to the existence of any relationship 
by blood, marriage or adoption between persons 
as to whose relationship the person making the 
statement had special means of knowledge and 
illustrations (k), (1) and (m) merely show that 
the date of birth, death or marriage may be 
understood as falling within the words ^existence 
of any relationship’ in so far as such date indi- 
cates termination or the commencement of that 
relationship. It was argued that the statement 
that a person is an older or younger son of 
his father in so far as it does not indicate 
the commencement of relationship does not fall 
within the ambit of the word ‘relationship’ as 
used in that clause. With reference to this argu- 
ment their Lordships observed at page 183: 

“In our opioion a statement whether an ancestor of 
the person making tbe statement was related to him as 
an elder uncle or a younger uncle or an elder brother 
or a younger brother or an elder son or a younger son 
is a statement as to relationship within tbe meaning of 
S. 32, clause (5). Further we think that if the dates of 
birth of Sheo Baksh Singh and Guman Singh could 
bo admissible on the ground that they indicated com- 
mencement of the relationship with tbe person making 
the statement, the statement as to relative seniority 
is also equally admissible on the same ground showing 
as it does that the relationship with one commenced 
earlier than the relationship with the other.” 

[15] In view of the authorities referred to 
above it must be held that under S. 32, sub- 
cl, (5), Evidence Act, a statement relating to the 
existence of any relationship by blood, marriage 
or adoption is admissible to prove the facts 
mentioned in the statement. As the question as 
to the existence of any relationship also includes 


the question as to the commencement of that 
relationship declarations of deceased competent 
declarants have been held tojbe admissible to prove 
a person’s date of birth, and, consequently his age, 
minority or majority or the order in which the 
members of the family were born. Such declara- 
tions have also been held to be admissible to prove 
parentage, names of relations or tbe date of 
death of a member of the family as death imp- 
lies the termination of a relationship just as 
birth implies its commencement. 

[16] The statement contained in the will of 
Mt. Sahodra to the effect that Kallu Bam bad 
predeceased Bbau Ram must, therefore, be taken 
to be admissible in evidence. The finding of the 
lower appellate Court that Kallu Ram predeceas- 
ed Bhau Ram was a perfectly valid finding of 
fact and is binding upon us in second appeal. 

[17] The result, therefore, is that there is no 
force in this appeal and I would accordingly dis- 
miss it with costs. 

Bennett J. — I agree. 

D.R. Appeal dismissed. 
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SiNHA J. 

Panda Inderjit — Applicant v. Emperor. 

Criminal Revn. No. 749 of 1946, Decided on 5-9-1946, 
from order of Sessions Judge, Aligarh, D/-15-4-1946. 

Criminal P. C. (1898), S. 103 — Section is 
mandatory — Search witnesses present not belong- 
ing to locality — One of them belonging to rival 
party of accused and was also challaned in criminal 
case — Search held was vitiated and prosecution 
could not be sustained. 

The provisions of S. 103 are mandatory and require 
that tbe odicer iu charge of the search should make 
honest efiorts to secure the presence of ‘two or more 
respectable inhabitants of the locality’ before under- 
taking the search, but the search will not be vitiated if 
no such witness is available. [Paras 9 and 10] 

Where neither of tbe two search witnesses belonged 
to tbe locality and one of them bslonged to the rival 
party of the accused and was also challaned in a 
criminal case under S. 107, Criminal P. C.: 

Held that the provisions of S. 103, were not complied ' 
with and therefore tbe prosecution could not be 
sustained: 21 A. I. R. 1934 All. 374 and 22 A. I. R. 
1935 All. 520, Bel. on. [Paras 9 and 10] 

Cr. P. C. 

(’46-Com) S. 103, Ns. 6, 7. 

Sir Syed V/azir Hasan, P. C. Chaturvedi and 
Sl'.ambhu Prasad — for Applicant. 

Deputy Covcrnvicnt Advocate — for the Crown. 

Cases referred '. — 

1. i'Si) 21 A. I. R. 1934 All 374 : 155 I. C. 406. Sadlu 
V. Limperor. 

2. (’35) 22 A. I. R. 1935 All. 520 : 154 I. C. 633. Ram- 
chandra v. Emperor. 

3. (’13) 18 I. C. 149 (Cal), Rajcndra Narayau Singh v. 
Eraperor. 

4. Cri. Appeal No. 235 of 1934, D/-13-7-1934, Ram Lai 
V. Emperor. 
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Order. This is an application in revision Anupshahr with a small police party to the en- 


against an order of the learned Sessions Judge 
of Aligarh by which be, with some modification, 
affirmed the judgment of a learned Magistrate 
of the First Class. 

[2] The applicant, Panda Inderjit, is a res- 
pectable zamindar in Anupshahr, in the district 
of Bulandshahr. He pays Rs. 5,000 on account 
of land revenue and also carries on some other 
business. He has four sons, Anangpal, Bijaipal, 
Gajrajpal and Ram Rikhpal. The first two are 
of age and live with their father. The third, 
Gajraj, is a youth, receiving his education in the 
Meerut College. The youngest is a minor, study- 
ing in some school. 

[3] Inderjit and his two sons, Anangpal and 
Bijaipal, were placed on their trial before a 
learned Magistrate for an offence under S. 19 (f). 
Arms Act. After some time, proceedings were 
taken against Gajrajpal also. Gajrajpal evidently 
was living away from the house and how the 
prosecution thought of taking any steps against 
him defies one’s wit. The family, however, may 
be thankful to it for some mercy when it spared 
at least Ram Rikhpal. 

[4] In November 1942, Sardar Bashir Ahmad 
Khan, the Sub-Bivisional Magistrate of Anup- 
shahr, was informed that Panda Inderjit of 
village Ballon and his sons were in possession of 
unlicensed fire arms. While on tour, he made 
confidential enquiries from different persons and 
at different places and the above information 
■was, according to him, found to be correct. Mr. 
Bashir Ahmad Khan, on or about 26-1-1943, 
conveyed the information to the District Magis- 
trate who directed him to institute a search. 
Mr, Bashir Ahmad Khan, after arranging for a 
police lorry and police force, himself decided to 
raid the house of the accused on 29-1-1943. He, 
along with the Circle Inspector, Nisar Ahmad 
Zobairi, and a few police constables, left Buland- 
ehahr for Anupshahr, on the evening of 28-1-1943, 
and reached their destination in the night. On 

. the following morning with the Tabsildar and the 
Station Officer of Anupshahr they left for Dibai 
' on the way to village Bailon. At Dibai Mr. 
Bashir Ahmad Khan sent a message to the 
Station Officer. Agha Badrul Hasan, and direct- 
ed him to come over with the Second Officer^ in 
charge and a few more constables. After passing 
Dibai, Bud nil Hasan enquired from the Magis- 
trate their destination. The party was then in- 
formed that they were going to Bailon to raid 
the house of Panda Inderjit. On their way, at a 
place called Kesri Kalan, about three miles from 
Bailon, they found one Munshi Khan and one 
Hemraj Singh. They picked them up to witness 
the search. The Sub-Divisional Magistrate divid- 
ed his party into two and sent the Tabsildar of 


closure of Panda Inderjit, while the others left 
for his house. A few constables were directed to 
encircle the house of the Panda while Mr. 
Bashir Ahmad Khan, the Station Officer of 
Dibai and the witnesses went to the front of tho 
house of the accused. They called Panda Inder- 
jit but his two sons came out. On enquiry the- 
Deputy Magistrate was told that the Panda was- ^ 
in his enclosure. A constable was sent to call 
him and he arrived. He was then told that the 
Deputy Magistrate was previously informed that 
he was in possession of unlicensed fire-arms and. 
consequently his house would be searched. Inder- 
jit denied the charge. A search followed and & 
large number of offending articles were found. 
The above is, in brief, the story for the pro- 
secution. 

[5] The accused denied the charge. Their case 
in the main was that they owed their misfortune 
to the displeasure of the magistracy. Panda 
Inderjit had contributed very largely to the 
various war loans and funds, so much so that he 
had received sanads for his meritorious conduct. 
The call for subscriptions persisted and a stage 
came when he could no longer stand the pres- 
sure. Either he refused to make any further 
contributions, or they were not so substantial as- 
they used to be till 1941. This roused the ire of 
the magistracy and the present prosecution is itS: 
result. It was the definite case of the defence 
that these arms were planted by the police, or 
the police had managed to have them planted. 

[6] The case was, in its initial stages, tried 
by a Magistrate named Mr. Brij Bahadur. Under 
the orders of the Hon’ble the Chief Justice it 
was transferred to Aligarh and Mr, Jagram 
Singh, the learned Magistrate, found that, al- 
though the prosecution had not successfully 
established a case against Gajrajpal, the cas& 
against Inderjit and bis two sons, Anangpal and 
Bijaipal, was made out. In the result,- he sen- 
tenced each of them to rigorous imprisonment 
for nine months and a fine of rs. 1,000 and, in 
default, to rigorous imprisonment for another 
period of six months. On appeal, the learned 
Sessions Judge, while agreeing with the learned 
Magistrate so far as Inderjit was concerned^ 
although he reduced the sentence from nine 
months to six months, remitting the fine alto- 
gether, disagreed with him so far as Anangpal 
and Bijaipal were concerned. These two be 
found not guilty. Inderjit has come to this Court 
in revision. 

[7] The judgment of the learned Magistrate, 
Mr. Jagram Singh, reads from end to end as a 
sort of special pleading. He has wound it up by 
giving a testimonial to Sardar Bashir Ahmad 
Khan : 
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'’The credit of this magnidcent work goes to Sardar 
Bashir Ahmad Ehan the then Sab-Divisional Magis- 
trate, Anupshahr, at whose initiative the unlicensed 
arms and ammunitions have been recovered from the 
boose of the accused. 1 cannot suggest any reward to 
this Gazetted OfQcer in view of his position. However, 

I would bring to the notice of the authorities to recog- 
nise bis services in this connection. The P. I. M. Abdul 
Ha6z Khan also deserves credit for the excellent and 
independent way in which he has conducted this case.” 

% [8] It requires an effort of imagination how 

the learned Magistrate comes to regard the 
conduct of Bashir Ahmad Khan as anything but 
deserving of condemnation. The judgment of 
the learned Sessions Judge is itself replete with 
remarks which show that Sardar Bahsir Ahmad 
Khan, in the course of the enquiry, conducted 
himself in a manner which, to say the least, 
reflects discredit upon him. I shall let the 
learned Sessions Judge speak for himself when 
I go in further detail. 

[9] Before addressing myself to this aspect of 
the matter, I propose to come to closer quarters 
with the facts. The raid was made by a party 
under the leadership of Mr. Bashir Ahmad 
Khan, assisted by the two police inspectors, 
Badrul Hasan and Nisar Ahmad Zobairi. Sec- 
tion 103, Criminal P. C., cast an obligation upon 
Mr. Bashir Ahmad Khan to associate with himself, 
“two or more respectable inhabitants of the 
locality”, before undertaking or executing the 
search. The importance of this provision of 
^ law was emphasised in A. I. R. 1934 ALL. 374.^ 
Says Niamatullah J : 

“Where respectable persons can be found in the 
neighbourhood, and the police officer making a search 
takes with him persons whose respectability is question- 
able or who come from a distant locality the inference 
ia that he was prompted by a desire to have such wit- 
nesses as would be easily persuaded to support any 
story which he might put forward.” 

In A. I. R. 1935 ALL. 620^ Mr. Justice Bennet 
went so far as to hold that the conviction in 
the absence of such witnesses, could not be 
sustained. 

[lO] Both Munshi Khan and Hemraj Singh 
have been condemned by the learned Sessions 
Judge himself. Neither belongs to the locality. 
Hemraj, besides being a stranger, is also con- 
demned by him on other grounds. There are 
two rival parties, one headed by Roshan Singh 
and the other by Inderjit. The relations be- 
tween the two are strained. Hemraj belongs to 
the party of Roshan. Summing up his opinion 
about him the learned Sessioos Judge says : 

“This Hemraj Singh was cballaacd with Roshan 
iSingh in the aforementioned criminal case under 
S. 107, Criminal P. C. Thus Hemraj Singh is not a dis- 
interested person, though he may be respectable in that 
be pays land revenue to the extent of Rs. 250.” 

On this finding, the applicant is entitled to 
say that, the mandatory provisions of S. 103, 
Criminal P. C. not having been complied with 


the prosecution is unsustainable. The learned 
Crown counsel, however, contends that this 
provision is not mandatory. The law requires 
that the officer in charge of the search should 
make honest efforts to secure the presence of 
respectable witnesses of the locality, but the 
search will not be vitiated if no such witness is 
available. There is no finding by the learned 
Judge that any attempt was made by Sardar 
Bashir Ahmad Khan to secure such witnesses 
and 1 am disposed to accede to the contention 
of the learned counsel for the defence that the 
search was not a good search and the necessary 
foundation for a successful prosecution had 
not been laid. 

[11] But in this case the defence is on surer 
ground. The learned Sessions Judge says that 
there is the evidence of Bashir Ahmad Khan, 
Nisar Ahmad Zobairi and Badrul Hasan. If the 
evidence of the last two named is supported by 
the evidence of Sardar Bashir Khan, the Magis- 
trate, it will be enough for the purposes of the 
prosecution. I have thus to see whether the evi- 
dence of Sardar Bashir Ahmad Khan is of such 
a character. His oflicial position no doubt raises 
in bis favour a presumption of veracity. But the 
learned Sessions Judge himself, on a considera- 
tion of the entire materials, came to the con- 
elusion that the conduct of Bashir Ahmad Khan 
left a great deal to be desired. A few quotations, 
out of a large number, from the judgment itself 
will be enough to prove the character of this 
man : 

“(a) The only inference from this conduct of Mr. 
Bn^^bir Ahmad Kban can be that he is intentionally 
withholding facts, so that his connections with the war 
fund collections may not be established.” 

‘‘(b) This would mean that the Deputy Magistrate is 
giving a wrong statement ” 

[ 12 ] It is surprising how the learned Sessions 
Judge upheld the conviction of the applicant on 
the testimony of a man of the character of 
Sardar Bashir Ahmad Kban. It appears to me 
that the accused is right when he said that the 
cause of his misfortune was either his reluctance 
to comply at all with the demands of the magis- 
tracy for contributions towards the war loans, 
or bis inability to contribute as much as they 
wanted. The learned Sessions Judge himself says 
that : 

‘‘From the above facts, it is amply clear that the then 
magistracy of Bulandshabr district was keen not only 
to secure the conviction of the four accused persons but 
also to harass them to the maximum.” 

It is useless to multiply instances. 

[13] This case bears a family likeness to the 
case in 18 I. c. 149.® That was a case under 
S, 110 of the Code of Criminal Procedure. The 
person involved there was a highly respectable 
zainindar in the district of Bhagalpur in Bihar. 
He somehow incurred the displeasure of the 
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disti'icti authorities and fell a victim to it. The 
applicant before me, for reasons fully discussed 
by the learned Sessions Judge, displeased the 
district authorities and his misfortune is the 
result of that displeasure. 

[14] I, therefore, allow this application, set 
aside the conviction and sentence and acquit 
the applicant. He is on bail and need not sur« 
render. Before parting with the case, I deem it 
my duty to say that this was a prosecution 
which should never have been initiated and, at 
all events, should not have been allowed to be 
disfigured by methods so dubious and by evi- 
dence of such a questionable character. It is 
never the purpose of the law that a prosecution 
should degenerate into a persecution. 

[15] In fairness, however, to the persons im- 
mediately in charge of the prosecution, I feel 
bound to say that, on a careful examination of 
the whole case, the impression left on my mind 
is that although they, or at least some of them, 
were highly placed and important members of 
the official hierarchy, the entire blame does not 
rest on them. It must be shared by people in the 
district, more highly placed than they and more 
important members of that hierarchy. 

[ 16 ] In A.I.R. 1935 ALL. 520,^ Bennet J. follow- 
ing an earlier decision of this Court, in Cri. 
Appeal NO, 285 of 1934,* directed that a copy of 
the judgment should be sent to the Inspector 
General of Police for such action, if any, as he 
desired to take. Following the above precedent, 
I direct that copies of the judgment of the 
learned Sessions Judge as also of this Court be 
sent to the Provincial Government. 

K.S. Conviction set aside. 
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SiNHA AND Mansur Alam JJ. 

Jahangir — Defendant — ■ Appellant V. 
Jinardhan and others — Respondents, 

First Appeal No. 168 of 1945, De’d on 16-8*1946, 
from order of List. Judge, Meerut, D/- 21-3-1945. 

Civil P. C. (1908), S. 11 — Decree against father 
or manager of joint Hindu family — Minor sons not 
impleaded — Subsequent suit by sons challenging 
decree on ground of fraud or collusion — Defendant 
raising plea of res judicata — Sons held were bound 
by decree in absence of proof of fraud or collusion 
as they must be deemed to have been properly 
represented in previous suit. 

A decree obtained against a father or karta of a 
joint Hindu family is binding on the sons as tbc father 
3 nust be held to have represented not only his own 
interest but also the interest of the other members of 
the joint family : 14 A. I. R. 1927 P. C. 56 and 26 
A. I. B. 1939 All. 399 (FB), Bel. on. [Para 3] 

Consequently a decree passed against a father or a 
manager of a joint Hindu family must be held to be res 
judicata against the other members of the family unless 
it is vitiated by fraud or unless the son establishes that 
his interests were not properly safeguarded. The fact that 


the sons were no parties to the earlier suit in which the 
decree against the father was passed will nob affect the 
question as S. 11 is not exhaustive of the principle of 
res judicata : 8 A. 1. R. 1921 P. 0. 11 and 9 A. I. E. 
1922 P. G. 80, Bel. on. [Paras 4 and 5] 

A brought a suit for possession of certain property 
against B and his two brothers and uncle constituting 
at joint Hindu family and a decree was passed in 
A’s favour. Subsequently R’s minor sons brought a 
suit for possession on the ground that the decree 
in the previous suit was the result of collusion be-^,. 
tween A and B and, therefore, B could not be said 
to have adequately represented the interest of bis 
minor sons. Defendant A raised the plea of res 
judtc^a. The Court framed an issue on the question 
of res judicata but the parties stated that they did not 
want to produce any evidence on the issue. The Court, 
therefore, found the issue in A's favour and held that 
the decree in previous suit operated as res judicata. In 
appeal the case was remanded on the ground that a 
separate issue on the question of fraud and collusion 
should have been framed : 

Held that the Court was right in not framing a 
separate issue about the alleged fraud. That issue was 
clearly involved in the issue of res judicata and it was for 
the plaintiffs to have led evidence in proof of their case 
that the decree in the earlier suit was vitiated by fraud 
and collusion or their interests were not properly 
safeguarded in the previous suit. The plaintiffs having 
failed to adduce evidence on the issue of res judicata 
they were bound by the decree in the previous suit. 

[Para 7] 

Civil P. C (’44-Com.) S. 11, N. 61, Pts. 1 and 4; 

N. 98, Pts. 2 and 3. 

Shambhu Prasad — for Appellant. 

S. B. L. Gour — for Respondents. 

Cases referred 

1. (’27) 51 Bom. 450 : 14 A. I. R. 1927 P. C. 56 : o4 
I. A. 122 : 101 I. C. 44, Lingangowda v. Basangowda. 

2. (’39) 1939 A. L. J. 450 ; 26 A. I. B. 1939 All. 399 : 

I. L. R. (1939) All. 602; 183 I. C. 434 (F.B.), Thakur 
Din V. Sita Ram. 

3. (’21) 19 A. L. J. 366 : 8 A. I. R. 1921 P. 0. 11 : 

48 Cal. 499 : 48 I. A. 187:60 I. C. 631 (P.C.), G. H. 
Hook V. Administrator General of Bengal. 

4. (’22) 20 A. L. J. 684 : 9 A. I. R. 1922 P. C. 80 : 45 
Mad. 320 : 49 I. A. 129 ; 67 I. C. 408 (P.C.), Rama 
Chandra Rao v. Rama Chandra Bao. 

Mansur Alam J. — The facts leading up to the 
filing of the suit out of which this appeal arises 
are that in 1939 a suit No. 157 of 1939, was filed 
by defendant 1 against Munshi, his two brothers 
and his uncle for possession of the property in 
dispute. That suit was hotly contested right up 
to the High Court and was decreed by all the 

Courts. - __ 

[ 2 ] The plaintiffs, who are the sons of Mun- 

shi and are minors, brought the present suit 
with their mother as their next friend for pos- 
session on the allegation that the decree in the ' 
earlier suit was the result of fraud and col- 
lusion the between father and defendant i 
and, therefore, the father could not be said to 
have adequately represented the interest of the 
sons and hence they were not bound by the 
decree in that suit. The suit was contested and 
the learned Munsif framed three issues, one of 
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^hioh was about the plea of res judicata raised 
by the defendant. The learned Muusif took up 
•the case for decision on the question of res judi- 
cata first and the counsel for the parties made 
41 statement that they would produce no evi- 
■denoe on that issue. The learned Munsif ulti- 
mately gave a finding to the effect that the 
plaintiffs were adequately represented by their 
yfather Munshi in the previous suit and, there- 
fore, their claim was barred by res judicata. 
Against this decision, the plaintiffs went in ap. 
.peal to the lower appellate Court which took 
the view that the learned Munsif should have 
struck a separate issue about fraud and collusion 
on the ground of which the decree in suit No. 157 
of 1939 was challenged and, this not having 
been done, it remanded the case to the learned 
Munsif with direction that he should frame the 
4ssae about fraud and then decide the question. 
The defendant has come in appeal to this Court 
against the order of remand. It is urged that 
the plaintiffs themselves having agreed to pro- 
duce no evidence on the issue about res judicata, 
they have to thank themselves for the situation 
that they find themselves in. It seems to us 
that there is considerable force in this conten- 


tion. 

[3] It is now the settled view both of their 
Lordships of the Judicial Committee in 51 Bom. 
450' and also of a Full Bench of this Court in 

A. Ij. j. 450^ that a decree obtained against 
a father or karta of a joint Hindu family must 
be binding on the sons and the father must be 
held to have represented not only his own in- 
terest but also the interest of the other members 
of the joint family. In the course of their judg- 
ment in the case mentioned above their Lordships 
C'f the Judicial Committee made the following 
observation : 

"In the case of a Hindu family where all have rights, 
it is impossible to allow each member of the family to 
litigate the same point over and over again, and each 
infant to wait till be becomes of age, and then bring 
an action, or bring an action by bis gutrdian before; 
and in each of these cases, therefore; the Court looks to 
the Espln, 6 of S. 11, Civil P. C., to see whether or not 
the leading member of the family has been acting 
either on behalf of minors in their interest, or if they 
ace majors, with the assent of the majors.” 

[ 4 ] It, therefore, follows that a decree passed 
against a father or a manager of a Hindu 
family — unless it is vitiated by fraud or unless 
the son establishes that his interests were not 
properly safeguarded — must be held to be res 
judicata against the other members of the 
family. 

[ 5 ] It is, however, contended on behalf of 
the respondent that there can be no question of 
res judicata in this case because the plaintiffs 
iWere no parties to the earlier suit. We have 
lagain the high authority of their Lordships of 
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the Privy Council in 19 A. L. J. 366® that s. 11, 
Civil P. 0. is not exhaustive of the principle 
of res judicata. In 20 A. L. J. 684^ at p. 691, again 
a Privy Council case, their Lordships are more 
explicit and observe that • 

"the principle wbicli prevents the same case being 
twice litigated, is of general application and is nob 
limited by specific words of the Code in this respect.” 

This contention, therefore, has no force. 

[Cl Now, it cannot be seriously disputed that 
before a decision can operate as res judicata, it 
must not be tainted with fraud or any other 
legal flaw. When, therefore, the defendant raised 
the plea of res judicata, bemeant to plead that the 
decree was not a tainted decree and was passed in 
a suit in which the plaintiffs were properly repre- 
sented and their interests were adequately safe- 
guarded and the only manner in which they could 
get rid of the effect of such a decree was by 
establishing that the decree was not a good 
decree because it was either tainted or they 
were not properly represented in the suit. 

[ 7 ] The parties to this case could not have 
been in any doubt about this, and it seems to 
us that the learned Munsif was right in not 
framing a separate issue about the alleged fraud. 
That issue was clearly involved in the issue of 
res judicata and it was for the plaintiffs to have 
led evidence in proof of their case that the 
decree in the earlier suit was vitiated by fraud 
and collusion. They chose not to do so and 
have to thank themselves for the position they 
find themselves in. The decree in the earlier 
suit is, therefore, clearly binding on the plain- 
tiffs. 

[8] In this view of the matter, we must allow 
this appeal, set aside the order of remand passed 
by the lower appellate Court and restore the 
decree passed by the learned Munsif. In the 
circumstances of the case we make no order as 
to costs. 

K.s. Appeal allowed, 
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Banker Saran and Raghubar Dayad JJ. 

Kunj Behari — Applicant v. Emperor, 

Criminal Revn. No. 274 of 1946, Decided on 14-10" 
1946, from order of Sessions Judge, Allahabad. 

Criminal P. C. (1898), S. 415 — No appeal al- 
lowed in cases coming under S. 413 unless ag- 
gregate sentence of imprisonment exceeds one 
month or sentence of fine exceeds Rs. 50. 

In cases wbicli would come under S. 413, Criminal 
P. C an appeal would be allowed under S. 415 in 
which a sentence of fine and a sentence of imprison- 
ment or any sentence other than a sentence of fine 
are also passed. In cases which come under S. 414, an 
appeal would be allowed under S. 415 if the sentence 
of tine is combined with any other sentence. No appeal 
would be allowed under S. 415 in cases which otherwise 
come under S. 413 unless the aggregate sentence of 
imprisonment exceeds one month in the caso of a sen- 
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tence passed by a Court of session or a sentence of 6ne 
exceeding Bs. 50 is passed in case of such fine being 
imposed by the Court of session or the District Magis- 
trate or other Magistrate of the first class. [Para 2] 

Cr. P. C.— (■46-Com,) S. 415, N. 1. Pt. 5. 

P. C. Chaturvedi — for Applicant. 

Dep^iiy Government Advocate — for the Crown. 

Cases referred : — 

1 . (’37) 24 A. I. R. 1937 Oudh 524 : 13 Luck. 618 : 
171 I. C. 337, Makrand Singh v. Qanga. 

2. (’42) 1. L. R. (1942) All. 665 : 29 A. I. R. 1942 All. 
336 1 200 I. C. 768, Emperor v. Gorakh Prasad. 

3. (’43) 30 A. I. R. 1943 All. 18 : I. L. B. (1942) All. 
947 : 204 I. 0. 310, Lalji v. Emperor. 

Raghubar Dayal J Kunj Bihari was con- 

victed by a Magistrate, first class, on two counts 
under S. 379 I. P. C. for having stolen bricks from 
the brick kiln belonging to Mata Prasad and Nazir. 
He was sentenced to a fine of Rs. 25, on each count. 
He went to the Sessions Court and described his 
application both as a criminal appeal and revU 
sion. It seems to have been treated as a 
criminal revision by the Sessions Judge who 
after bearing the parties, rejected it. Kunj Bihari 
has filed this revision in this Court. 

[2] This revision was referred to a Bench on 
account of difference between this Court and 
the Oudh Chief Court on the question whether, 
in such circumstances, an appeal lay to the 
Sessions Judge or a revision lay. The reasons 
for the views of the two Courts are to be found 
in A. I. R. 1937 Oudh 524^ and in I. L. R. (1942) 
ALL. 665.“ The Allahabad view that no appeal lay 
when a person is sentenced to two different 
punishments of the same kind for two offences 
unless the aggregate of the punishments justified 
an appeal was repealed in A. i. R. 1948 ALL. 
18.^ It is not necessary to go into those rea. 
sons again in view of the amendment made 
in S. 415 The difference in the two views arose 
on account of the non-amendment of s. 415, 
Criminal P. C., simultaneously with the amend- 
ments of S 3 . 413 and 414. Criminal P. C, As a 
result of the amendment made in S. 415, Crimi- 
nal P. C., this section now reads as follows : 

“An appeal may be brought against any eenlenee 
referred to in S. 413 or S. 414 by which any punish- 
ment therein mentioned is combined with any other 
punishment but no sentence which would not otherwise 
be liable to appeal shall be appealable merely on the 
ground that the person convicted is ordered to find 
security to keep the peace.” 

It is clear now that an appeal is allowed under 
S. 415 if any punishment mentioned in either 
S. 413 or s. 4U is combined with any other 
punishment. In other words, in cases which 
would come under s. 413, Criminal P. 
appeal would be allowed under S. 415 in which 
a sentence of fine and a sentence of imprison- 
tnent or any sentence other than a sentence of 
fine are also passed. In cases which come under 


s. 414, an appeal would be allowed under s. 415 ; 
if the sentence of fine is combined with any ' 
other sentence. No appeal would be allowed 
under S. 416 in cases which otherwise come | 
under S. 413 unless the aggregate sentence of j 
imprisonment exceeds one month in the case of : 
a sentence passed by a Court of session or a 
sentence of fine execeeding Es. 60, is passed int - 
case of such fine being imposed by the Court 
session or the District Magistrate or otherf I 
Magistrate of the first class. An appeal would I 
be allowed under S. 416 against orders passed in- 1 
a summary trial if the aggregate sentence of fine^ I 
exceeds Rs. 200. This was the view about S. 415- 1 
prior to the amendment in 1923 and is the view ^ 
which was taken by this Court in its earlier j 
cases. Any other view would, in some cases, go 
against the provisions of s. 35 (3), Criminal P. C.. i 
If two sentences of imprisonment totalling less- 
tban a month are passed by a Court of session! j 
an appeal would not be allowable in view of tha , 
provisions of S. 35 (3), Criminal P. 0., as it pro- j 
vides that for purposes of appeal eonsecutiva j 
sentences will be deemed to be one sentence^ 
According to the contrary view urged before ua I 
an appeal in such cases would be allowahla \ 
under S. 415. Criminal P. C., if that view be ac- 1 
cepted. Such could not possibly be the inter- 
pretation of S. 415, Criminal P. C. We, therefore^ 
hold that the order passed on the applicant by 
the Magistrate, first class, is not appealable ; 
he was sentenced to two separate sentences of 
fine of Ra. 25 each. 

[ 3 ] The learned counsel for the applicant 
urged that the conviction of the applicant was- 
not correct on merits. Ordinarily facts are not * 
to be gone into in revision. We do not see any 
particular reason to depart from this view. Wo 
cursorily went through the facts and are of 
opinion that the allegation of the accused that 
he had removed the bricks with the per- 
mission of Nazir, one of the partners is nob 
substantiated. Nazir was not examined in 
‘ defence and when examined as a Court witness,, 
did not support this contention. There is nothing 
on the record to indicate that Nazir and Mata 
Prasad had fallen out when this complaint was 
lodged and that they had made up their differ- 
ences by the time Nazir was examined in Court- 
We, therefore, reject this application. 

(j,B, Application resected^ ^ 
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Mootham j. 


Chief Inspector of Stamps — Applicant v, 
(t. Ram Kali Devi — Opposite , „„ 

Civil Revn. Appln. No. 434 of 1945. ^/^ided on 
9-1946, against order of Sm. C. C. Judge, Allan » 
/- 16-3-1945. 
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Court-fees Act (1870), S. 7 (xi) (cc) — Appeal — 
Court-fee — Suit for possession against tenant — 
Decree — Appeal — Court-fee must be computed 
as on plaint in suit. 

As a oonsequence of the word "suit** being defined 
in Clause (iv) of S. 2 of the Act as including a first oc 
second appeal from a decree in a suit, the court'fee 
payable in respect of an appeal arising out of a suit for 
possession against a tenant must be computed in the 
same manner as on the plaint in the suit in which the 

V decree was passed : 28 A. I. R. 1941 All. 357, IPollr, 
33 A. I. R. 1946 All. 303, Ref. [Para 6] 

Court-fees Act — (‘44-Com.) S. 7 (Gen.), N. 9. 

Brijlal Oupla — for Applicant. 

Mukhtar Ahmad — for Opposite Party, 

Cases referred : — 

1. (’41) 1941 A. L. J. 409 : 28 A. I. R. 1941 All. 357 : 
I. L. R. (1941) All. 469 : 197 I. C, 582, Abdul Haq 
V. Shamshuddiu. 

2.. (’46) 1946 A. L. J. 43 : 33 A. I. R. 1946 All. 303 : 
I. L. R. (1946) AU. 359 : 222 I. C. 616. Kisben Lai v. 
Preduman Kishen Siogb. 

Order. — This is an application by the Chief 
Inspector of Stamps for revision, under s. 6B, 
Court-fees Act, 1870, as amended in its applica- 
tion to the United Provinces (hereinafter referred 
to as ‘the Act*), of an order of the learned Small 
Cause Court Judge of Allahabad in civil Appeal 
NO. 301 of 1944, dated 16-3-1945. 

[2] The facts giving rise to this appli- 
cation are briefly as follows. On 1-11-1939, 
Mt. Ram Kali Devi executed in favour of 
Pandit Niranjan Lai Bbargava a lease of a 
building for a term of four years at a monthly 
rental of Rs. 220. Ou the expiry of the lease, the 
tenant failed to give vacant possession and the 
landlord accordingly filed a suit in the Court of 
the Munsif of Allahabad for possession of the 
demised property and for certain other reliefs 
with which we are not now concerned. A court- 
fee of R3. 259-6 0 was paid by the plaintiff, this 
being admittedly the correct fee payable under 
cl. (cc) of sub-s. (xi) of s. 7 of the Act. 

[3] At the trial of the suit, it was contended 
by the tenant that, as a consequence of an order 
made by the District Magistrate under sub-r. (4) 
of R. 81, Defence of India Rules, the plaintiff 
was not entitled to possession. This submission 
found favour with the learned Munsif who, by 
a judgment dated 5-7-1944, gave the plaintiff a 
decree for ejectment, but directed inter alia 
that the decree should remain suspended for 
such time as the aforesaid order of the District 
Magistrate remained in force. With this decree 

^ the plaintiff was dissatisfied, and she accordingly 
filed an appeal in which she challenged so much 
of the order of the lower Court as prevented her 
from obtaining immediate possession of the pro- 
petty. Her contention was that the condition or 
proviso which was attached by the learned 
Munsif to the decree for ejectment was illegal, and 
that the decree should be modified accordingly. 


[4] Upon her memorandum of appeal, the 
plaintiff-appellant paid a court-fee of rs. 18 . 12-0 
being the amount which was payable if the 
appeal was one to which cl. (Lii) of item 17 of 
Sch, 2 to the Act applied, and it is with regard 
to the amount of this fee that the present appli- 
cation has arisen. 

[5] It is contended on behalf of the applicant 
that in a case such as the present the court-fee 
payable on the memorandum of appeal is the 
same as that which is payable upon the original 
plaint, and this it is said must be so upon a 
proper construction of the provisions of s. 7 of 
the Act read with the definition of the word ‘suit’ 
in s. 2 of the Act. 

[6] In my opinion this contention must pre- 
vail, the matter being concluded by authority. 
In 19il A. L. J. 409' it was held that as a conse- 
quence of the word ‘suit’ being now defined in 
cl. (iv) of s. 2 of the Act as including a first or 
second appeal from a decree in a suit, the court- 
fee payable in respect of an appeal arising out 
of a suit against a mortgagee for recovery of the 
property mortgaged must be calculated accord, 
ing to the principal money expressed to be 
secured by the instrument of mortgage ; that is 
to say, it must be computed in the same manner 
as on the plaint in the suit in which the decree 
was passed. 1941 A. L. J. 409' was considered 
and approved in 1946 A. L. 3. 43- a decision of a 
Bench of this Court, and while both cases deal 
with the court-fee payable on the memorandum 
of appeal in suits which fall under sub s. (ix) of 
S. 7 of the Act, I can see no distinction in prin- 
ciple between such cases and those which fall 
(as does the original suit in this case) under 
sub-s. (xi) of the same section. 

[7] I am therefore of opinion that this appli- 
cation must be allowed, with costs; and under 
sub-s. (ii) of s. 6B of the Act I declare that the 
proper court- fee has not been paid on the memo- 
randum of appeal and that the amount of defi. 
ciency in court-fees is Rs. 240.10-0. 

V.R. Application allowed. 

A. I. R. (34) 1947 Allahabad 171 fC. N. 79,] 

Malik J. 

Mt. Bam Sri v, Jai Lai. 

Second .\ppeal No. 1520 of 1945, Decided on 1-5-1946 
from order of .\ddl. Civil Judge, Etah, D/- 3-4-194.5 * 

Civil P. C. (1908), O. 21, R, 94 — Confirmation of 
sale, and not issue of sale certificate, passes title to 
auction purchaser. 

The certificate of sole is no doubt a document of 
title but the vesting of title in the auction-purchaser 
IS not made depeudent on the issue of sale certificate 
It IS the confirmation of the sale that passes title to 
the auction purchaser : 9 A I.R. 1922 P. C. 252, Ref. 

C. P, C. _ (-44 Com.) O. 21. R. 94, N. 3. 

M. L. Chaiurvedi — for Appellants. 

L. N, Verfiia — for Respondents. 
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Case referred : — 

1. (’21) 481. A. 155 : 9 A. I. R. 1922 P. C. 252 : 
Mad. 483 : 63 I. 0, 708 (P. C.), Ramabhadra Naidu 7. 
Kadiriyasami Naicker. 


Judgment. — This case raised a very short 
point. Certain trees were sold at auction in exe. 
cution of a simple money decree and were pur- 
chased by the plaintiff in the year 1934. The sale 
was made absolute on 31-7-1934. Six years after- 
wards in the year 1940, in execution of a decree 
against the same judgment-debtors the defen- 
dants purported to sell the same trees and pur- 
chased them themselves. They then started 
interfering with the plaintiff's title and the 
plaintiff then filed the suit for delivery of 
possession and for damages. The suit was 
decreed by the lower appellate Court. 

[2] Learned counsel for the appellants has 
raised the point that it was clear from the 
judgment of the trial Court that though the sale 
was confirmed on 31-7-1934, the plaintiff did 
not apply for a sale certificate and he has 
urged that without a sale certificate the title in 
the trees did not pass to the plaintiff. Learned 
counsel has relied on the decision of their Lord- 
ships of the Judicial Committee in 48 i. A. 155^ 
in which it was held that a certificate of sale 
was a document of title. It is no doubt a docu- 
ment of title and the rules make it perfectly 
clear that this is to be treated as such and then 
sent to the various registration offices where the 
property may be situate with the object of 
having a note made in the necessary registers, 
but that does not, however, settle the question 
whether the title to the property can or cannot 
pass till the issue of the sale certificate. Under 
o 21 R. 92, Civil P, C., where no application is 
made under R. 89, R. 00 or 91, or where such 
application is made and disallowed, the Court 
shall make an order confirming the sale a,nd 
thereupon the sale shall become absolute. Under 
S. 65 of the Code where immovable property is 
sold in execution of a decree and such sale has 
become absolute, the proper y shall bo deemed 
to have vested in the purchaser from the time 
r^-hentbe property is sold and not from the 
time when the sale becomes absolute. These 
te^Hons make it perfectly clear that it .s he 
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confirmation of the sale that passes the title 
1 1 . 1 .^ rtnvp.hn.Rer becomes the c 


and the auction purchaser becomes the owner 
of the property from the date of the sale. Uiider 
,0. 21 R. 94. Civil P. C., it is the duty of the 
Court to grant a certificate specifying the pro- 
perty sold and the name of the person who at 
the time of the sale is declared to be the pur- 
chaser, but such certificate shall bear date the 
dav on which the sale became absolute. The 
vesting of title is not made dependant on the 
issue of the sale certificate. To my miud, the 


law on the point is perfectly clear that the pro- 
perty vested in the plaintiff after the auction 
sale was confirmed from the date of the said 
sale and there was therefore no title left in the 
judgment-debtor which the defendants could 
purchase in the year 1940. The decision of the 
lower appellate Court is, therefore, correct and 
I dismiss this appeal with costs. ^ 

w.n.g. Appeal dismissed. \ 


A. I. R. (34) 1947 Allahabad 172 [G. N. 80.] 

Mansur Aram J. 


Kalicharan Sainthwar and others — Defen- 
dants — Appellants v. JB. Banka Ghand and 
others — Plaintiffs — Besvondents. 

Second Appeal No. 528 of 1944, Decided on 15-8-1946, 
from order of Addl. Civil Judge, Gorakhpur, D/-14-1" 
1943. 


Limitation Act (1908), Art. 181— Appellate decree 
reversing that of lower Court confirmed in Letters 
Patent appeal — Limitation for restitution under 
S. 144, Civil P. C. runs from date of appellate 
decree and not from date of decree in Letters 
Patent appeal: 21 A.I.R. 1934 All 626 (F. B.) and 28 
A. I. R. 1941 All. 28. Foil. ^ [Para 3J 

Lim. Act. — (’42 Com.) Art. 181, N. 7, Pt. 7. 

Sri Narain Sahai^ior Appellants. 

Shanibhu Prasad — for Respondents. 

mITt.l. 503 : 21 A. I. E. 1934 All. 626 : 
57 All. 26 : 150 I. C. 1096 (F. B.), Parmeshar Smgh 

2!' (Tir^28 A?!.' E. 1941 All. 28:193 I. C. 387, 
Ujagar Singh v. Likba Singh. 

Judgment.— This is a defendants* appeal ari- 
sing out of an application for restitution under 
s 144 0 P. C. It appears that the respondents 
to this appeal filed a suit in the Court of the 
Munsif for joint possession which was dismissed 
on 2-4-1932. On appeal the lower appellate Court 
reversed the decision of the Munsif and decreed 
the suit on 14-12-1933. While a second appeal 
was pending in the High Court, the plaintiff 
respondents in execution of their decree obtained 
possession on 3- 5-1934. The second appeal was 
heard by a learned Single Judge of this 
who on 20-10-1936 reversed the decision of the 
lower appellate Court and restored that of the 
first Court dismissing the suit. Against the 
decision of the learned Single Judge an appeal 
under Letters Patent was filed and on 28-10-1938, 
the Letters Patent Bench affirmed the decision 
of the learned Single Judge dismissing the suit. 

[2] The present application out of which this 
second appeal arises was filed on 2-6 1941 
restitution under s. 144. The application was 
contested on the ground that it was barred y 
time but the learned Munsif repelled the plea 

and allowed the application for 

holding that time began to run from the data 

of the decree of the Letters Patent Bench and. 
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Emperob V. Kasul Ahmad (Yorke J,) 


therefore, the right to apply under s. 144 
accrued only after the decision was affirmed by 
the Letters Patent Bench. On appeal the lower 
appellate Court took a contrary view and held 
that the affirmance of the decree by the Letters 
Patent Bench did not give a fresh start to the 
period of limitation and the application was 
barred by time. The defendants have now come 
Y up in second appeal to this Court. 

[3] It seems to me that the questions raised 
in this appeal are concluded by the majority 
decision in a Full Bench case of this Court in 
1934 A. Ij. J. 503^ in which two learned Judges 
took the view that where the appellate decree 
merely affirms the decision appealed from, it 
would not give a fresh start of limitation and 
that time would begin to run from the date of 
the first decree. Latterly a similar point arose 
in another case, A.I.R. 1941 ALL. 28^, in which 
another learned Judge of this Court has taken 
the same view as was taken by the majority of 
Judges of the Full Bench. With both these views 
I respectfully agree. In this view of the matter, 
there is no force in this appeal and it is dis- 
missed with costs. 

K.S. Appeal dismissed. 


A. I. R. (34) 1947 Allahabad 173 [C. N. 81.] 

YORKE J. 

Emperor v. Rasul Ahmad — Applicant. 

Criminal Ref. No. 376 of 1946, Decided on 16-10-1946, 
made by Sessions Judge, Saharanpur, D/- 9-2-1946. 

(a) Criminal P. C. (1898), S. 476-B— Appeal under 
S. 476 cannot be transferred by District Judge to 
Civil Judge — Civil Judge cannot make complaint 
under S. 476-B. 

A Civil Judge is not competent to make a complaint 
under S, 476-B because an appeal from an order under 
S. 476 either making a complaint or refusing to make 
a complaint may not be transferred by the District 
Judge to the Court of the Civil Judge but must be dis- 
posed of by the District Judge himself, such a proceed- 
ing being of a quasi-criminal nature. [Para 2] 

Cr. P. C (’46-Com.) S. 476-B, N. G, Pt. 4. 

(b) Criminal P. C. (1898), S. 195 (1) (b), (c)— Claim 
on forged document dismissed by Civil Court — Scribe 
of such forged document is not party to Civil pro- 
ceedings — Complaint by Court against him is not 
necessary. 

Where a plaintiff’s claim founded on a document is 
dismissed by the Civil Court and an application is made 
by the defendant for the prosecution of a person under 
S. 467, Penal Ccdo as being the scribe of a forged docu- 
ment no complaint by a Court against him is required 
by the provisions of S. 195 (1) (b) or (c) inasmuch as be 
is not a party to the proceeding in the Civil Court and 
a complaint can be made against him under the provi- 
sions of S. 190 (1) (a). [Para 3] 

Cr. P. C (’46-Com.) S. 195, N. 12, Pt. 1. 

(c) Criminal P. C. (1898). S. 190 (a) — Magistrate 
can take cognizance of offence on complaint by 
Judge based on facts obtained in a case tried by 
him without jurisdiction. 


Section 190 does not prevent the Magistrate from 
taking cognizance of an offence on a complaint made 
by a Judge who in the course of the performance of bis 
duties, even in a case in which according to law he had 
no jurisdiction though ^dcr a mistaken view of the 
law he was supposed to Have jurisdiction, comes to know 
of certain facts which lead him to the conclusion that 
an offence has been committed : 25 A. I. R. 1938 All. 
449, Bel. on ; 23 A.I.R. 1936 P. 0. 253, Ref. 

[Para 4] 

Cr. P. C. — (’46-Com.) S. 190, N. 19, Pt. 11; N. 23, 
Pt. 14. 

Deyuiy Government Advocate — for the Crown. 

B. S, Darhari — for Applicant. 

M. A. Kazmi — for Opposite party. 

Cases referred : — 

1. (’36) 1936 A. L. J. 895 : 23 A.I.R. 1936 P. C. 253 : 
17 Lah. 629 : 63 I. A. 372 : 163 I. C. 881 (P. 0.), 
Nazir Ahmad v. Emperor. 

2. (’38) 25 A. I. R. 1938 All. 449 : 176 I.C. 960, Tara 
Singh V. Emperor. 

Order I have heard Mr. Kazmi in support 

of this reference and Mr, Darhari against it. 
The Sessions Judge of Saharanpur recommends 
that the commitment for trial of Rasul Ahmad 
on charges under Ss. 467 and 193, Penal Code be 
quashed. 

[2] As regards the commitment for trial on 
the charge under s. 193, Penal Code, it is not 
disputed that the learned Civil Judge, who, 
acting under S. 476B, Criminal P. C., made the 
complaint, was not competent so to do because it 
has been held that an appeal from an order 
under S. 476 either making a complaint or refus- 
ing to make a complaint may not be transferred 
by the District Judge to the Court of the Civil 
Judge but must be disposed of by the District 
Judge himself, such a proceeding being of a 
quasi criminal nature. 

[3] As regards the complaint under s. 467, 
the position is slightly different. The complaint 
against Rasul Ahmad was that he was the scribe 
of a document which was a forged document 
and which was used in a civil proceeding by 
Mohammad Ayub. Mohammad Ayub*s claim 
founded on this document was rejected and an 
application was made by the defendant, Akbar 
Ali, for the prosecution of both, Mohammad 
Ayub and Rasul Ahmad, in respect of this docu- 
ment. The application was rejected by the 
Munsif and an appeal was lodged in the Court 
of the District Judge who erroneously trans- 
ferred it for disposal to the first Civil Judge. 
The first Civil Judge proceeded to make a com- 
plaint against Rasul Ahmad under both sections 
that is 193 and 467, Penal Code. The complaint 
under S. 193 was evidently a bad complaint for 
the reason that the Civil Judge had no jurisdic- 
tion to entertain the appeal and to make the 
complaint. But. in the case of the charge under 
s. 467, inasmuch as Rasul Ahmad was not 
party to the proceeding in the Court but was 
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only alleged to have scribed and thus to have 
forged the document, no complaint by a Court 
against him was required by the provisions of 
S. 195 (l) lb) or (c), Crim^al P. 0., and a com- 
plaint could be made against him under the 
provisions of s. 190 (l) (a) of the Code. The 
learned Sessions Judge is of opinion that it was 
necessary for the taking of cognizance of the 
offence under S. 467, Penal Code against the 
accused that there should have been a private 
complaint or a police report before the Magis. 
trate. The word "private** of course does not 
find a place in S. 190, Criminal P. C.. He went 
on to remark that 

“the complaint filed by the first Civil Judge cannot be 
treated as n complaint by a private individual. The act 
of the Court must be taken to be in the exercise of the 
powers vested in it and must be performed strictly ac- 
cording to law. If any act of the Court is invalid as an 
act of a Court, it cannot be deemed to be a private act 
of the presiding officer. This appears to follow from 
the principle behind the decision of their Lordships of 
the Privy Council in 1936 A. L. J. 895.1” 

The only portion of the head-note and indeed of 
the decision which is said to be applicable is that 
in which it is said that 

“The rule that where a power is given to do a certain 
thing in a certain way, the thing must be done in that 
•way or not at all and other methods of performance ate 
necessarily forbidden, applies to S. 164, Criminal P. C.” 

[ 4 ] The contention of Mr. Kazmi is that the 
first Civil Judge v/as sitting as a Court and not 
as Mr. X. Civil Judge, and that the only com- 
plaints which he could make in the circum- 
stances were complaints such as would fall 
within the scope of S. 195 (i) (b) or (o). He 
further contends that the Civil Judge in the 
circumstances in which he was actually sitting 
had no jurisdiction to make any sort of com- 
plaint. Mr. Darbari, on the other hand, contends 
that it does not matter how the civil Judge came 
to be acquainted with the facts, nor does it 
matter by what process or in what form he chose 
to make the complaint to the magistrate about 
the offences which seemed to him to arise from 
the facts which came to his knowledge. He has 
referred to a reported case of mj' brother Allsop 
J., A. I. R. 1938 ALL. 449.^ The head-note in that 

case runs as follows : .at, 

“Tbeie is nothing in S. 190 which prevents a bub- 
divisional Magistrate from taking cogni5?ance 
offence that happens to be reported to him by a Civil 
Judge or an officer who presides in a Court of justice. 
The Civil Judge being a complainant, it is not necessary 
that be should be examined before the Magistrate takes 
cognizance of the offence. However, even if be should 
bo examined and is not examined, that would amount 
only to an irregularity which would not vitiate the 

whole trial.” 

In that case the offence was brought to the notice 
of the suh.di visional Magistrate by a Civil Judge 
who had issued an order of attachment in con- 
travention of which a defendant had removed 


certain crops. It does not seem to me that there 
is any real distinction in principle between such 
a complaint and a complaint such as we have in 
the present case made by a Judge who in the 
course of the performance of his duties, even in 
a case in which according to law he had no 
jurisdiction though under a mistaken view of the 
law he was supposed to have jurisdiction, comes 
to know of certain facta which lead him to the 
conclusion that an offence has been committed. 
In such circumstances, the Civil Judge, so far as 
I am able to see, was in no way debarred from 
making a complaint of the. facts which consti- 
tuted such offence and if he made a complaint, 
it was the duty of the Sub-divisional Magistrate 
to entertain that complaint. The mere fact that 
he purported to make the complaint in the capa- 
city of a Court would not, I think, debar the 
Magistrate from taking cognizance of the offence 
alleged. In these circumstances, so far as relates 
to the charge under S. 467, I reject the reference 
and direct the learned Sessions Judge to proceed 
to dispose of the Sessions trial according to law. 

D-H. Reference rejected. 


\ 
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Iqbal Ahmad 0. J. and Bind Basni 

Prasad J. 

Firm Rambux Nath Mai — Attaching 

Decree-holder — Appellant v. Firm Mansaram 

Murlidhar — Objector -judgment-debtor — 

Respondent, 

Ex. First Appeal No. 583 of 1944, Decided on 2-5- 
1946, from decision of Civil and Sessions Judge, Cawn- 
pore, D/- 14-8-1944. 

Civil P. C. (1908), O. 21, R. 53 (3) — Attachment 
of money decree — Attaching decree-holder can 
execute that decree for as long as holder of attach- 
ed decree can, even though limitation for his own 
decree has expired— Civil P. C. (1908), S. 48. 

Where an application for the execution of a decree 
has been made within the statutory period of limitation 
by the attachment of a money decree, the attaching 
decree-holder possesses all the rights which the decree- 
holder of the attached decree possesses and an appli- 
cation for the execution of the attached decree can 
be made even after the expiry of the statutory period 
of limitation under S. 48 for the execution of the decree 
in which such attachment is made, provided there is 
limitation for the latter : 22 A. I. R. 508, 

34 All. 396 and 13 A. I. E. 1926 All. 660, Disling. 

[Paras 10 and 12J 


CPC — 

(’44-Com.) S. 48, N. 6; O. 21, R. 53, 
S. N. Seth — for Appellant. 

L. N. Gupta — for Respondent. 


N. 10. 


Cases ref erred : — „ ira 

1. (-35) 22 A. I. R. 1935 Lah. 508 : 17 Lab. 13 : lo9 

I. C. 127, Devi Das v. Mahomed Akbar Khan. 

2. (’12) 9 A. L. J. 365 : 34 All. 396 : 14 I. 0. 172, 

Khetpal Singh v. Tikam Singh. , ^ 

3. (’26) 13 A. I. R. 1926 All. 660 : 9 d I. C. 26, Saklu 

Cbandbarl v. Harbansdeo Bai. . 

Bind Basni Prasad J. — This >3 
from an order passed by the learned Civil Juug 


1947 


Allahabad 175 


Rambux Nath Mal v. Mansabam Muklidhab, 


of Cawnpore allowing the objection of the judg- 
ment-debtor of an attached decree. We have 
arrived at the conclusion that this appeal should 
be allowed. The material facts are as follows : 

[2] On 1-7-1927, Firm Ram Bux Nath Mai 
thereinafter referred to for the sake of brevity as 
Nath Mall, the appellant in this case, obtained 
a money decree in Suit No. 1975 of 1927 from 
the Court of the Judge, Small Causes, Cawnpore, 
against Firm Ramdin Hazarl Lai. Firm Ram- 
■din Hazari Lai held a money decree, No. 227 of 
1920, against Firm Mansa Ram Murli Dhar 
(hereinafter referred to for the sake of brevity 
as Mansa Ram) from the Court of the Judge, 
Small Causes, acting as Civil Judge. It was 
affirmed in appeal by the High Court on 
25-6.1929. " 

[3] On 22-8-1932, Nath Mai applied for the 
execution of decree in Suit no. 1976 of 1927 by 
the attachment of the money decree No. 2’27 of 
1920. The attachment was made according to 
the law and the execution application was dis- 
missed on 9-8-1933, with an express order that 
the attachment of the decree shall subsist. 

[4] There was another application for the 
execution of decree No. 1975 of 1927, on 17 4-1935, 
with the request that the decree should be trans- 
■ferred to Nagaon, district Jhansi. That appli- 
cation was dismissed on 24-8-1935. 

[5] On 8-7-1937, Nath Mai applied, as the 
attaching creditor, for the execution of decree 
NO. 227 of 1920 praying that the decree be 
realised by the arrest of Ram Satan, proprietor 
of Firm Mansa Ram Murlidhar. Ram Saran 
deposited l/l2th of the decretal amount and 
prayed for the stay of the execution under 
the Temporary Postponement of Execution of 
Decrees Act (U. P. Act 10 [x] of 1937). This was 
granted and on 23.8- 1939. the execution record 
was consigned to the record room. 

[6] The Temporary Postponement of Exe- 
cution of Decrees Act expired on 31-12-1940, and 
on 7-3-1941, Nath Mai prayed that the attached 
decree no. 227 of 1920 be transferred to the 
Court of the Civil Judge for execution. The 
judgment-debtor Ram Saran filed an objection 
raising various pleas including the plea of 12 
years’ limitation. The objection remained pend- 
ing for about two years and on 17-7-1943, it was 
dismissed and the decree was transferred to the 
Court of the Civil Judge. 

[7] On 11-10-1943, Nath Mai, as attaching 
creditor, applied to the Civil Judge for the exe- 
cution of the attached decree no. 227 of 1920 by 
the sale of certain immovable properties belong- 
ing to Mansa Ram. Thereupon Mansa Ram 
made an objection to the execmtion of the decree. 
A lar ge number of grounds were taken, but most 

See (’29) 16 A. T. R. 1929 All. 890 — Ed. 


of them were abandoned and only the following 
two were pressed before the learned Civil Judge : 
(l) That on 11-10-J943, when the last application 
for the execution of decree No. 227 of 1920 was 
made, not only that decree but also decree 
NO. 1975 of 1927 was barred under S. 48, Civil 
P. C., by the 12 years’ rule of limitation. (2) That 
as only decree No. 227 of 1920 had been trans- 
ferred from the Court of the Judge, Small Causes, 
to that of the Civil Judge and decree NO. 1976 of 
1927 was not transferred, execution could not 
proceed on the application dated 11-10-1943. 

[8] The learned lower Court held that the 
application for the execution of the attached 
decree No. 227 of 1920 was within time, but as 
decree No. 1975 of 1927 in which decree no. 227 of 
1920 was attached was barred by the 12 years’ 
rule of limitation, so the execution application 
dated 11-10-1943, was also time-barred and the 
execution could not proceed thereupon. The 
second ground taken by the judgment debtor 
was repelled by the learned Civil Judge. 

[9] The decree-holder comes in appeal and 
assails the view taken by the learned lower 
Court. 

[ 10 ] The. learned lower Court has lost sight 
of the fact that the present application dated 
11-10-1943, for the execution of decree No. 227 of 
1920 is a continuation of the execution proceed- 
ings initiated by the application dated 6-7-1937, 
by which the attached decree No. 227 of 1920 was 
sought to be executed. The execution proceed- 
ings initiated on 8-7-1937, were stayed at the 
instance of the judgment-debtor, Mansa Bam, 
under the provisions of the U. P, Temporary 
Postponement of Execution of Decrees Act. The 
proceedings had not terminated. The record was 
consigned to the record room with the intention 
of the proceedings being revived when the stay 
order was lifted. Within nine weeks of the 
expiration of the Temporary Postponement of 
the Execution of Decrees Act, the appellant 
applied for the continuation of those proceedings 
by the transfer of the decree to the Court of 
the Civil Judge. It was owing to the objection 
filed by the respondent Firm Mansa Ram that 
the case remained pending for about two years 
in the Court of Judge, Small Causes, acting as a 
Civil Judge, and it was on 17-7-1943, that the 
decree could be transferred for execution to the 
Court of the Civil Judge. Within about three 
months of this order, the decree-holder applied 
for the execution of the attached decree. Having 
regard to the provisions of S. 6 , Temporary Post- 
ponement of Execution of Decrees Act (U. P. 
Act 10 [X] of 1937), it is clear that the execution 
application dated 11-10-1943, for the execution of 
decree No. 227 of 1920 was within time. No doubt 
on that date, viz. 11-10-1943 no application for 
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the execution of decree No. 1975 of 1927 could be 
made as it would have been time-barred, but 
the appellant did not apply for the execution of 
decree No. 1975 of 1927. The application was for 
the execution of the attached decree No. 227 of 
1920. By the attachment of this decree, the at- 
taching creditor had stepped into the shoes of 
firm Bamdin Sazari Lai so far at least as the 
powers of its execution were concerned. The at- 
taching creditor had a right to execute the attached 
decree for so long as its original decree-holder 
bad- Where an application for the execution 
of a decree has been made within the statutory 
period of limitation*by the attachment of a decree, 
an application for the execution of the attached 
decree can be made even after the expiry of the 
statutory period of limitation for the execution 
of the decree in which such attachment is made, 
provided there is limitation for the latter. To 
take an example, suppose an application for the 
execution of a decree is made within 12 years 
by the attachment and sale of some property 
and the attachment is made accordingly. It is 
obvious that further action can be taken by the 
Idecree-holder for the sale of the attached pro- 
perty even after the expiry of the period of 
limitation. In the same way if in the execution 
of any decree, a money decree is attached, the 
attaching creditor can execute the attached 
decree for so long as there is limitation for the 
execution of the attached decree. 

[ 11 ] The learned Civil Judge has relied upon 

A. I. R. 1935 Lab. 508,^ 9 A. L. J. 365^ and A.LK. 
1926 ALE. 660.^ A perusal of these eases will 
show that their facts are distinguishable from 
those of the present one. In none of these cases 
was there any attachment of decree. None of 
them lay down that for the execution of the 
attached decree it is essential that the decree in 
the execution of which such attachment was 
made should also be within time. All that they 
lay down is that an application for transfer of 
a decree for execution by another Court is not 
a substantive application for execution though 
according to A. I. R. 1926 ALL. 660^ an appli- 
cation for transfer of decree can be treated as an 
application for taking a step in aid of execution. 
We are unable to see how these rulings help the 
judgment-debtor's case. It is not disputed that 
the period of limitation for fbe execution of the 
attached decree No. 227 of 1920 had not expired 
on llth October 1943. Sub-rule (3 )of O. 2i, R. 63, 
Civil P. C., provides as follows : * 

“The holder of a decree sought to be executed by the 
attachment of another decree of the nature m 

sub-r. (1). shall be deemed to be the 
the holder of the attached decree and to be entitled to 
execute such attached decree in any manner lawful for 

the bolder thereof." , _ , . . •. n 

[ 12 ] The learned Civil Judge has not rightly 




interpreted this provision of the law. He ha» 
remarked that an attaching creditor does not 
acquire all the rights open to the decree-holdeir 
of the attached decree and has arrived at the 
conclusion that the attaching creditor cannot 
execute the attached decree after the expiry of 
the limitation of his own decree. We do not 
agree with this. There can be no doubt that foi^ 
the purposes of executing the attached decree 
the attaching creditor possesses all the rights 
which the decree-holder of the attached decree 
possesses and he can execute that decree for as 
long as the decree-holder of the attached decree 
can under the law execute it. When the period 
of limitation for the execution of the attached 
decree NO. 227 of 1920 bad not expired on llth 
October 1943, it cannot be held that the appli- 
cation made by Nath Mai on that date was 

time-barred. 

[13] For the reasons given above, we allow 
the appeal, set aside the order passed by the 
lower Court and dismiss the objection filed by 
firm Mansa Ram Murli Dhar. The appellants 
shall have the costs of both the Courts from the 
respondents. The record shall forthwith he re- 
turned to the lower Court to proceed with the 

execution in accordance with the law. 

V B.B« A'p'peoX oXlovjcd^ 
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MOOTHAM AND Mathur JJ. 

Baja Bam — Appellant v. L, Chotey hal 

and another — Bespondents. ,a 

First Appeal No. 204 of 1946, Decided on 16-10-1946, 

from order of Civil Judge, Bijnor, D/- 9.3-1946. 

Criminal P. C. (1898), S. 476-B— Appeal against 
order of civil Court refusing to make complaint 
under S. 476 having no merits — Appeal be 
dismissed summarily— Civil P.C.(1908), 0.41, R. 11. 

In an appeal against an order of a civil Court refusi^ 
to make a complaint under S. 476 the proceeding 
under S. 476-B ere to be regarded as civil. Accordingly 
S. 476-B must be read with the / 

the Code of CivU Procedure : 26 All. 249 
24 A. I. R. 1937 All. 305 (F. B.), Rd. on. [Para 3J 
Hence if the High Court on such appeal finds that 

there are no merits in the appeal “he 

,he appeal su^arily 

?at^"fraai 20 A.I R 1933 Mad. 767. Bef. [Para 3) 
rr P C. — (’46'Com.) S. 476-B; Note 4, pt. 9. 

C. (’44-Com.) O. 41, R. 11» Note 2. 

Jagnandan Zicd — for Appellant. 

Cases referred : — « t « too t rt 

1. (’31) 58 Cal. 402 : 18 A.l.R. 1931 Cal. 3 : 129 I. C. 

317, Muhammad Bayetulla V. Emperor. .. 

2 ! (’33) 20 A. I. R. 1933 Mad. 767 : 147 I. C. 794. 
KrisbnamEcbari v* Emperor* 

3 Cai) 32 Cr. L. J. 735 : 18 A. I. R. 1931 Pat. 144 . 

131 I. C. 536, Baidyanath Giri v. Emperor. 

4. (’04) 26 All. 24^ (F. B.), In the matter of Bhap 

SM^Tri. L. R. (1937) All. 517 : 24 A. 

305 : 168 I. C. 434 (F. B.), Emperor V. Manni LaJ. 
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Mootham J. — This is an appeal under 
S. 476B, Criminal P. 0. against a refusal by the 
Civil Judge of Bijnor to make a complaint under 
S. 476 of that Code. We are of opinion that the 
appeal has no merits, and we think that there 
is no justification for directing the issue of notice 
to the respondents. It has however been argued 
by Mr. Jagnandan Lai for the appellant that 
we have no power summarily to dismiss the 
appeal and that notice must issue. 

[2] There appears to be no direct authority in 
this Court on the point, and although it has been 
held by the Calcutta, Madras and Patna High 
Courts that a Court before which an appeal 
under s. 476B is filed has the power which we 
ourselves seek to exercise, in each instance the 
appeal arose out of the proceedings of a criminal 
Court and the decision proceeded on the basis 
that the appellate Court could, in such circum- 
stances exercise some, if not all, of the powers 
vested in an appellate Court under ch. 31, 
Criminal P. C. including the power under S. 421 
to dismiss an appeal summarily : see 58 cal. 402,^ 
A. I. B. 1933 Mad. 767^ and 32 Cr. B. J. 735.® 

[3] In the present case the appeal is from 
the decision of a civil Court, and it has been laid 
down by this Court that in such circumstances 
the proceedings under S. 476B are to be regarded 
as civil ; 26 ALL. 249;* and the view has been 
taken that this section must accordingly be read 
with such provisions of the Civil Procedure 
Code as may be relevant : I. L. R. (1937) ALL. 
517.® I can see nothing in the terms of s. 476B 
which would, in such circumstances, make in- 
applicable the provisions of 0. 41, R 11, Civil P. C., 
and, in my opinion, we have, therefore, under 
that Rule, authority to dismiss the appeal sum- 
marily : and I would do so. 

Mathur J. — I agree. 

N.s, Appeal summarily dismissed. 

A. I. R. (34) 1947 Allahabad 177 [G. N. 84.] 

Mansur Alam J. 

Rachcha and others — Defendants — Appel- 
lants V. Mt. Mendha and others — Plaintiffs 
— Respondents. 

Second Appeal No. 2092 of 1943, Decided on 5-8-1946, 
from order of Civil Judge, Basti, D/- 30-9-1943. 

(a) Hindu law— Widow — Surrender — Essentials 
— Must be transfer of title in precsenti and of entire 
estate — Compromise by widow with reversioners 
agreeing not to transfer property and retaining 
possession thereof till her death — No transfer of 
any of widow's rights — Compromise held did not 
amount to surrender and not being for benefit of 
estate did not bind her heirs. 

Two of the essential conditions of a valid surrender 
under the Hindu law are, first, that a surrender must 
be of the entire estate and, secondly, that there must 
be a transfer of title in pressenti. The effect of a valid 


surrender is always to accelerate the succession and 
vest the whole property iu the reversioners at once. 

[Para 4] 

A Hindu widow entered into a compromise with her 
reversioners agreeing thereby to remain in possession 
of the property for her life without any right of 
transfer and upon her death the reversioners were to 
enter into possession. She thereafter gifted the pro- 
perty to her daughter who after the widow’s death 
sued the reversioners for possession. It was contended 
in defence that the compromise by the widow 
amounted to a surrender : 

Seld that the compromise did not amount to a 
surrender as no part of the rights in the widow’s estate 
was transferred to or vested in the reversioners by 
virtue of the compromise. All that the widow did was 
to purchase peace by foregoing her right of alienation 
so as to enjoy the possession peacefully. The question 
of title was in no way dealt with or settled by the 
compromise which dealt with the question of possession 
only and nothing more. Moreover, the compromise 
being only for the personal benefit of the widow herself 
and not for the benetit of the estate was not binding 
on the heirs of the widow. [Para 4] 

(b) Registration Act (1908), S. 17 — Compromise 
embodied in a petition to mutation Court dealing 
with question of title of property exceeding Rs. 100 
in value is compulsorily registrable : 15 A. I. R. 
1928 All. 641 (F. B.), Foil. [Para 5} 

Registration Act — 

(•45-Com.) S. 17, N. 60. 

S. S. Verma — for Appellants. 

A. P. Pandey — for Respondents. 

Case referred : — 

1. (’28) 26 A. L. J. 952 : 15 A. I. R. 1928 All. 641 : 
51 All. 79 : 116 1 . C, 861 (F. B.), Ram Gopal v. 
Tulshi Ram. 

Judgment. — The dispute in ibis case relates 
to certain properties belonging to one Ranjit 
who is said to have died some time in 1903, 
leaving a son Chulhai, a daughter Mt. Mendha 
and a widow Mt. Rajwanta. On his death, 
Chulhai entered into possession of the assets left 
by his father but he did not survive long and 
died very shortly after his father’s death. On 
the death of Chulhai, a dispute appears to have 
arisen in the mutation Court between his 
mother Mt. Rajwanta on one side and KictaratU 
and Sewak, the nephews of Ranjit, on the other. 
This dispute was settled by a compromise the 
terms of which were embodied in a petition 
dated 23-1-1924 which was filed in the mutation 
Court (e.'j. A-5). By this compromise, it was 
agreed that Mt. Rajwanta shall remain iu pos- 
session of the property for her life without any 
right of transfer and upon her death Kirtarath 
and Sewak will enter into possession. Accord- 
ingly Mt. Rajwanta entered into possession of 
the property and remained in such possession 
until her death on 17-5-1941. It appears that a 
few months before her death she had executed 
a deed of gift in favour of her daughter Mendha, 
i. e., the sister of Chulhai, and her two sons on 
4-9-1940 and the present action has been brought 
by Mendha and her two sons. 
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[2] On the death of Rajwanta, a dispute 
cropped up again between Mendha and her sons 
on one side and the heirs of Kirtarath and 
Sewak on the other. The mutation Court ap- 
pears to have held in favour of the latter and 
consequently ^lendha and her sons filed the suit 
out of which this appeal has arisen. It is con- 
ceded that as a result of the recent legislation, 
Mendha, as sister of Chulhai, is unquestionably 
entitled to inherit in the absence of any other 
legal impediment. 

[3] In defence the heirs of Kirtarath and 
Sewak pleaded that, prior to the aforesaid com- 
promise in the mutation Court, there was an 
oral surrender by Mt. Rajwanta in favour of 
the reversioners and that this surrender was 
followed up by the compromise filed in the re- 
venue Court. The finding of both the Courts on 
this point is against the defendants and is to the 
effect that no such oral surrender as has been 
set up by the defendants ever took place. Hav- 
ing lost on this plea, the defendants have now 
come up in second appeal and it is urged on 
their behalf that, even though the oral surrender 
was not proved as a matter of fact, the compro- 
mise filed in the revenue Court itself amounted 
to such surrender and must be deemed to have 
dealt with questions of title and not only ques- 
tions of possession. I am afraid I am unable to 
agree with this contention. 

[4] It must be remembered that two of the 
lessential conditions of a valid surrender under 
the Hindu law are, first, that a surrender must 
be of the entire estate and, secondly, that there 
must be a transfer of title in prcesenti. The 
effect of a valid surrender is always to accele- 
rate the succession and vest the whole property 
in the reversioners at once. It is clear that in the 
present case no such acceleration or vesting took 
place. All that ilt. Rajwanta was entitled 
to was the limited right of a Hindu womau to 
remain in possession of the property for life 
and that right was clearly retained by the lady 
by virtue of this compromise. It is also clear 
that no part of the lady’s rights in the ^widow’s 
estate was transferred to or vested in the rever- 
sioners. It seems to me that all that the lady 
did was to have ‘purchased peace by foregoing 
her right of alienation so as to be in a 
position to enjoy possession of the property 
peacefully. As I read the compromise, I 
find nothing therein to indicate that the 
larger question of title was in any w'ay dealt 
with or settled by it. I am of opinion that the 
compromise dealt with the question of posses- 
sion only and nothing more. A compromise to 
jho binding on the heirs must be proved by very 
i cogent evidence and it must also be shown that 
• it was for the benefit of the estate. The present 


compromise, however, was, if anything, for the 
personal benefit of the lady herself in order to 
ensure to her a peaceful enjoyment of her right 
of possession. In this view of the matter, I agree 
with the Courts below that the rights of the 
plaintiffs were not in any way affected by this 
compromise, 

[ 5 ] There is yet another impediment in the way 
of the defendants and that is that, even if we as- 
sume for a moment that this compromise dealt 
with questions of title also, it would in that case 
he inadmissible in evidence as it is conceded that 
the value of the property involved exceeds one 
hundred rupees and, as such, the compromise 
would be compulsorily registrable. This was 
the view taken by a Full Bench of this Court in 
26 A. L. J. 952.^ The test laid down in that case 
is fully complied with here. In the petition of 
compromise that was filed in the revenue Court 
it is clearly stated that the parties had come to 
a settlement and then the document goes on to 
specify the terms of that settlement. As I read 
the petition of compromise, it seems quite clear 
that it was not intended only to give informa- 
tion to the Court but that it was clearly in- 
tended to embody all the terms of the compro- 
mise. This being so, this petition of compromise, 
if it can be treated as a document of title, 
would be inadmissible in evidence. 

to] In the result, therefore, I would dismiss 
this appeal with costs. Leave to appeal under 
Letters Patent is refused. 

n TO Appeal dismissed. 
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Sinha j. 

Shyam Kishore — Applicant v. Bam Nan- 
dan Singh and another — Opposite Party. 

Civil Bevn. No. 483 of 1945. Decided on 27-8-1946, 
against decree of Civil Judge, Jaunpur, D/- 3-4-l94o. 

Civil P. C. (1908). S. 115 — Award attacked 
on technical ground — Award fair to all paries 
concerned— Lower Court refusing to treat award as 
adjustment — Hi«h Court will interfere m revision 
— Civd P. C. (1908), O. 23, R. 3 — Arbitration Act 

(1940), S. 47. 

Where a reference to arbitration is challenged on the 
oround that no such reference could be made in proceed- 
ines relating to a succession certificate the award 
may be treated as an adjustment. Where in such a 
case the award is an eminently fair document, fair to 
all the parties concerned, and refusal to treat it as an 
adjustment within the meaning of O. 23, B. o wui 
mean a negation of justice, the ends of justice demand 
that the High Court should, in the exercise pf its revi- 
sions! jurisdiction, interfere with the order of the lower 
Court refusing to treat the award as an adjustment . 
33 A. I. B. 1946 All. 506, Foil. tPara bj 

C. P. C. — (’44-Com.) O. 23, E. 3, N. 32. 

S. S. Verma and Bama Shankar 

P. C. Chaturvedi — for Opposite -Party. 
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U. (’42) 29 A. I. R. 1942 All. 145 : I. L. R. (1942) All. 
357 : 199 I. C. 607 (F. B.), Dular Koeri v. Payag 
Koeri. 

2. (’46) 1946 A. L. J. 285 : 33 A. I. R. 1946 All. 506. 
Sheikh Mohammad v. Mt. RukmiDa Kunwar. 

Order. — This is an application in revision 
against an order of the learned Civil Judge of 
Jaunpur by which he refused to treat an arbi- 

^ tration award as an adjustment within the mean- 
iug of O. 23, R. 3, Civil P. C. The facts are not 
in controversy and are briefly these : 

[2] One Lachman had five sons, Padha 
Kishun, Achhaibar Lai, Kishun Kishore, Sheo 
Barat Lai and Sheo Saran. Radha Kishun had 
no children. On 9th September 1928, he executed 
a will in favour of his brothers. On 3rd July 
1942, he is alleged to have executed another will 
solely in favour of one of his nephews, Rama- 
nand the son of Sheo Saran. This was followed 
by yet another will on 2lst August 1942, in 
■favour of Kaushal Kishore the son of Jai 
Kishun and the grandson of Achhaibar Lai. 

[3] It appears that after the death of Radha 
Kishun there was some controversy between the 
parties and an application for a succession certi- 
ficate was made by Kaushal Kishore and Rama- 
nand. The whole dispute was referred to arbi- 
tration and the arbitrator upheld the first will 
of 9th September 1928. 

[ 4 ] The validity of the reference to arbitra- 
tion was challenged on the ground that no such 
reference could be made in proceedings relating 
to a succession certificate. This objection was 
upheld. A request was then made by the appli- 
cant that the award might be treated as an 
adjustment within the meaning of O. 23, R. 3, 
Civil P. C. The Courts below have not acceded 
to this request and the present application has 
been made on behalf of one of the sons of one 
of the brothers, namely Sheobarat Lai. 

[5] The learned counsel for the applicant 
takes his stand principally od the case in A.I.R. 
1942 ALIi. 145.^ This case is an authority for the 
proposition that an award can be treated as an 
adjustment. Indeed, s. 4G, (S.47?) Arbitration Act 
of 1940 itself provides that an award can be so 
treated. 

[6] The learned counsel for the opposite 
party, however, contends that no question of 
jurisdiction is involved in this application in 
revision. It appears to me that the award is so 

^ eminently fair and the two subsequent wills are 
so obviously unfair to the rest of the family that 
ithe ends of justice demand that I should enter- 
•tain this application. In a recent case reported 
in 1946 A. L. J. 285,“ a Bench of this Court, in 
Itho exercise of its revisional jurisdiction, inter- 
fered with the order of the Court below even 
though it was technically right because it was 


on the face of it unjust. I have already said 
that the award is an eminently fair document, 
fair to all the parties concerned, and refusal to 
treat it as an adjustment within the meaning of 
o. 2.3, R. 3, Civil P. C., will mean a negation of 
justice. 

[7] I. therefore, allow this application in 
revision, set aside the order of the Court below 
and treat the award as an adjustment within the 
meaning of O. 23, R. 3, Civil P. C. The parties 
shall bear their own costs. 

V.R. Application allowed. 

A. I. R. (34) 1947 Allahabad 179 /"C. n. S6.J 
Allsop Ag. C. J. and Mathur J. 

Bindraban Behari — Objector — Appellant 
v. Oudh Behari and others — Opposite Party — 
Bespondents. 

First Appeals Nos. 348 and 349 of 1942, Decided oa 
5-4-1946, from order of Special Judge Ist Grade, 
Fatebpur, D/- 13'3-1942. 

Transfer of Property Act (1882), S. 124 — Deed 
transferring whole income of property without 
transferring property itself — Deed held gift of 
future income and invalid under S. 124. 

A deed purported to dedicate the entire profits of a 
village to an idol and among other things contained 
the provisions that the executants, their heirs and 
Eucosssors should remain recorded as proprietors, that 
inheritance should be governed by the ordinary rules, 
that the land revenue should be paid by the executants, 
their heirs and successors from their own pockets and 
not out of the income of the property, that the property 
might be mortgaged, though not sold in order to pay 
the arrears of land revenue: 

Held (1) that on the construction of the deed read 
as a whole there was no intention that the property 
itself should be vested in the idol. [Para 2] 

(2) That the deed did not create a charge in favour 

of the idol, the provision as to mortgage being inconsis- 
tent with the creation of a charge, and [Para 3] 

(3) that being a transfer by way of gift of future 
income of the property before it bad accrued, it was 
inoperative by reason of S. 124, T. P. Act. [Para 3] 

T. P. Act — (’45) Chitaley. S. 124, Note 1. 

S. N. Sen, Skarnbii Prasad and Shanlcar Sakai 
Ver77ia — for Appellant. 

N. P. Asthana — for Respondents. 

Allsop Ag. C. J. — Theso appeals arise 
out of two proceedings under the Encumbered 
Estates Act. Two applications under S. 4 of the 
Act were made by two brothers and in each 
proceeding the question arose whether a share 
in the village of Deomai was the property of 
the applicants or was the property of Sri Thakur 
Bindraban Behari Jj. The share in dispute 
belonged to the family of which the two appli- 
cants were members but it is alleged that it was 
dedicated to the idol by a deed executed on 
11-11-1864. The representatives of the idol pro- 
duced a copy of this deed which was executed 
by Thakur Prasad and Janki Prasad, the two 
representatives of the family at that time. They 
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have also produced copies of two other docu- 
ments dealing with partitions in the years 1878 
and 1908 in which it was mentioned by the 
members of the family that this property bad 
been dedicated to the idol. There was some 
question whether these documents were relevant, 
but that is a matter which, we think, we need 
not discuss. 

[2] On the assumption that an attempt was 
made to dedicate the property in the year 1864, 
we still think that the property has not passed 
to the idol. According to this deed the two men, 
Thakur Prasad and Janki Prasad, directed that 
the profits of the village should be paid to the 
idol. It has been urged before us that this was 
in effect a dedication of the property itself, but 
we do not think that it is possible to put that 
construction upon the deed. The persons who 
executed the deed certainly said that the whole 
profits of the village should go to the idol and 
upon this fact the argument is advanced that a 
gift of the whole profits amounts to a gift of the 
share itself. We have been referred to the case 
in [Venkataehariar v. B. Pachayappa Chetti] 
A. I. B. 1926 Mad. 250.^ This does not seem 
to us to be more than a decision upon the rules 
of conveyancing as understood in England and 
we do not think that euch rules could apply to 
this province where conveyancing is not in the 
hands of trained conveyancers but of petition- 
writers who cannot be expected to know any 
technical rules or terms of art. We think that 
the deed must be construed as a whole. If it 
went no further than to say that the whole 
income of the property was dedicated to the 
idol there might be some force in the appellant’s 
argument, but there are other terms in the deed. 
It is said quite clearly that the persons who 
executed the deed and their heirs and successors 
should remain recorded as proprietors of the 
property in the register of proprietors and that 
inheritance should be governed by the ordinary 
rules. It is also said that the land revenue due 
on the share shall be paid by those two persons 
and their heirs and successors out of their own 
pockets, if possible, and not out of the income 
of the share. There is a provision that the share 
may be mortgaged, though not sold, in order to 
pay off arrears of land revenue if the proprietors 
of the time have not been able to pay the money 
[out of their own pockets. It seems to us quite 
iclear on the construction of this deed that there 
Iwas no intention that the property itself should 
vest in the idol. 

[3] There is an alternative suggestion that 
the deed at least creates a charge in favour of 
the idol. That again we think is a suggestion 
which we cannot accept . The deed is not framed 
1. (’20) 13 A. 1. R. 1926 Mad. 250 : 92 I. C. 516. 


as it would have been framed if there had been 
an intention to create a charge and we think the 
provisions for mortgaging the property in order 
to pay off arrears of land revenue is inconsistent 
with the creation of a charge. If the property 
was charged in this way that the whole of the 
income from it was to go to the idol, then we 
cannot see how there could be any mortgage 
executed by the proprietors because the mortgage • 
itself should be subject to the charge and there 
would be nothing left for the mortgagee to enjoy. 
We are satisfied that the two men who executed 
the deed were under the impression that they 
could transfer the future income of the property 
to the idol without transferring the property 
itself or any interest in it and in our judgment 
they were mistaken upon this point. We may 
refer to the provisions of 8,124, T. P. Act. We 
do not see how the owners of the property could 
transfer the future income by way of gift before 
it had accrued. In our judgment the decision or 
the Court below that the property still vesta in 
the applicants under the Encumbered Estates 
Act is a correct decision. We, therefore, dismiss 
the appeal with costa. 

D.R./d.h. Appeal dismissed. 
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SiNHA J. 

Mt. Hajra — Defendant- Appellant y. Dost 
Mohammad and another — Plaintiffs ■ — 

JElespondents.. 

Second Appeal No. 477 of 1944, De’d 30-7-1946, 
from order of Civil Judge, Basti, D/- 30-11-1943. 

(a) Muhammadan Law-Gift — Delivery of pos- 
session— Giit in favour of sister’s son— Formality 
that gift should be followed by actual delivery ot 

possession must be complied with. 

It is true that in the case of a gift under Muham- 
madan law where the parties ate closely related to 
each other, such as husband and wife or where the 
relationship is that of co-sharers, actual delivery oi 
possession is not necessary. In the case of the for 
the relationship is so intimate that both live under 
the same roof and the law treats the possession of the 
one as the possession of another. In ° 

latter the possession of one is 7. Aannr'a 

session of the other. Where the ® 

Bister’s son, such relationship, either in point of fact or w 
a fiction of law, does not exist and the 
auired by the Muhammadan law, namely, that the gift 
should be followed by actual delivery of 
be complied with, more so when it is not the 
is living in the house of the donor but it is the donor 
who has gone to the bouse of the donee and it is no® 
the house property where the donor and the donee 
might have been living together. Failure to comply with 
such formalities must invalidate the gift; 19 A. i. R- 

1932 P. C. 13 and 24 A. I. R. 1937 All. 547, 

[Paras o oc 

(b) Contract Act (1872), S. 16-Gift of entire 
estate in favour of sister’s son -- Son 

wife left unprovided — Donor hvi^ m oons 
donee’s mother at time of gift — Transaction 

gift requires severe scrutiny. 
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There is a clear line of distinction between fraud 
and undue influence. Undue inSuence, like fraud, as- 
€umes myriad forms. , [Para 2] 

Where the donor is, at the time of the gift, living 
in the house of the mother of the donee and the gift 
deed, which covers practically the entire estate, is exe- 
cuted in favour of the sister's son when the son of the 
donor is alive and has to be provided and there is also 
the claim of the wife of the son which cannot, at least 
morally, go unrecognised, the transaction of gift re- 
^ quires not only careful examination but severe scrutiny. 
” [Para 2] 

Mushtaq Ahmad and P. N. Sharma — for Appellant. 
J. Swamp — for Respondents. 

1 . (*32) 1932 A. L. J. 663 : 19 A. I. R. 1932 P. C. 13 : 
6 Luck. 556 ; 59 I. A. 1 : 136 I. C. 385 (P.C.), 
Mohammad Sadiq Ali Khan v. Fakr Jahan Begam. 

2. (*37) 1937 A. L. J. 486 : 24 A. I. R. 1937 All. 547: 
I. L. R. (1937) All. 609 : 170 I. C. 824, Jamil-un- 
nissa v. Mohammad Zia. 

Judgment. — By my order of 9-4-1945, I 
eent down an issue. The finding has been 
returned by the learned Civil Judge and is to 
the efifect that the son survived the father. 
Exception has been taken to this finding, but 
it is one based on facts and is binding on me 
in second appeal. I shall, therefore, take it 
and proceed on the assumption that, on the 
date of the gift the son was alive. 

[2] The question whether the gift was a good 
and effective gift has still to be determined. 
Before I decide the question of law I deem it 
necessary to address myself to the question of 
fact, i. e., the circumstances in which the gift 
was brought about. The donor was, at the time 
of the gift, living in the house of his sister, 
i. e., the mother of the donee. It is remarkable 
that this deed, which covers practically the 
entire estate, should have been executed in 
favour of a sister’s son when the son of the 
donor was alive and bad to be provided. Not 
only he, there were the claims of the wife of 
the son which could not — if:not legally, at least 
morally — go unrecognised. I am conscious of 
the finding of the learned Munsif — although the 
learned Civil Judge has not discussed this point— > 
that the transaction was not tainted with fraud. 
There is, however, a clear line of distinction 
between fraud and undue influence. Undue 
influence, like fraud, assumes myriad forms, 
and it is conceivable that the finding of the 
learned Munsif, if he had taken all these factors 
into consideration, might have been in favour 
of the defendant on the basis of undue influence, 
if not on the basis of fraud. Having said so 
much I do not propose to pursue this point 
further than this that the transaction of gift 
requires, in words of their Lordships of the 
Judicial Committee, used in construing docu- 
ments of a similar character and executed in 
similar circumstances, not only careful exa. 
mination but severe scrutiny. 


[3] The question of law is not so simple as 
the learned Civil Judge has put it. It is true 
that where the parties are closely related to 
each other, as for instance in 1932 A. L. J. 663^ — : 
the relation here was that of husband and wife — 
or where the relationship is that of cosharers, 
as for instance in 1937 A. L. J. 486® actual: 
delivery of possession is not necessary. In the’ 
case of the former, the relationship is so inti- 
mate that both live under the same roof and 
it is not surprising if the law treats the posses- 
sion of one as the possession of another : in the 
case of the latter the possession of one is cons-j 
tructively the possession of the other. In the' 
present case that relationship, either in point' 
of fact OF as a fiction of law, does not exist. 

[4] There is yet another circumstance which 
distinguishes this case from the class of cases 
mentioned above. It was not the donee who 
was living in the house of the donor. It was 
the donor who had gone to the house of the 
donee. It was again not house property where 
the donor and the donee might have been living 
together and there was, therefore, no necessity 
for delivery of possession. This being so, the 
formalities required by the Muhammadan law, 
namely that the gift should be followed by 
actual delivery of possession must be comi^lied 
with. Failure to comply with them must in- 
validate the gift and I must, under the circum- 
stances, hold that the gift was not an effective 
gift. 

[5] >1, therefore, allow the appeal, set aside 
the decree of the lower appellate Court and 
restore that of the Court of first instance with 
costs in all Courts. 

D.H. Appeal alloiued. 

[C. N. 88,] 
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P4THAK AND BrAUND JJ. 

Sajie Saeed and Sons — Applicant v. 

Commr. of Income-tax — Opposite Party, 

Civil Misc. No. 447 of 1941, Decided on 11-4-1946, 

• Income-tax Act (1922), S. 26A— Applicability 

Existence of firm is condition precedent to appli- 
cability of section — “May” in R 6A framed under 
section is permissive — Firm registered under 
section and renewals of registration granted in 
previous years — Income-tax Officer can refuse 
renewal of registration on ground of non-existence 
of firm and partnership deed being sham one. 

The existence of a firm is a condition precedent to 
the applicability of S. 26A. The application for regis- 
tration has to bo made on behalf pf a firm and not”on 
behalf of any individual. If there is no firm, there is 
nothing to register. [Para 2] 

The word “may” in R. 6A is not imperative in 
character but merely gives a discretion to the Income- 
tax^ Officer to grant a certificate on an application 
which is in conformity with the requirements of R. 6. 
The expression “the application is in order” relates to 
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the form of the application and not to the correctness 
of the statement made therein. [Paras 5 and 6] 

It is, therefore, open to the Income-tax Officer to 
refuse the renewal of the registration of an alleged firm 
on the ground that there was no firm in existence and 
that the partnership deed was a mere sham, even 
though the firm bad been duly registered under S. 26A 
and the renewals of the registration had been granted 
in previous years. [Para 8] 

JV. P. A!>tha7ta, S. N. Vervia, Gopal Behari, It. N* 
Verma and Badhey Shiam — for Applicant. 

Brijlal Gupta — for Opposite Party. 

Case referred : — 

1. (1890) 44 Cb. D. 262 ; 59 L. J. Ch. 661 : 62 L. T. 
817 : 68 W. K. 417, Baker, In rc; Nichols v. Baker. 

Pathak J. — This is a reference made under 
s. 66 (3), Income-tax Act before its amendment 
in 1939 by the Commissioner of Income-tax. 
The question which has been referred to this 
Court for decision is as follows : 

"Whether, in the circumstances of the case and 
having regard to the relevant rules framed by the 
Central Board of Revenue the Income-tax Officer was 
legally competent to refuse the renewal of registration 
of the assessee-firm for the assessment year 1939-1940 
when the firm bad been duly registered under S. 26A 
of the Act and renewal of registration had been granted 
in previous years." 

The material facts giving rise to this reference 
are very short and may be stated thus. Three 
brothers, Haji Mohammad Bafi, Haji Moham- 
mad Shafi and Haji Mohammad Sami are the 
assessees in this case. They carry on business 
in the printing and sale of religious books at 
Cawnpore and Calcutta. On 16th July 1932, an 
instrument of xjartnership w’as executed by the 
ass'issees, by which, according to tbemf they 
constituted a partnership in which they held 
equal shares. During the assessment year 1932- 
1933 , an application for registration of this alleged 
firm was made under S. 26A, Income-tax Act by 
the assessees. This application was granted and 
the firm was registered for that year. Thereafter 
applications for renewal of registration were 
made year after year and the last renewal certi- 
ficate was effective until the end of the assess- 
ment year 1938-1939. On 25th November 1939. 
the assessees again applied for renewal of the 
registration of the alleged firm for the assess- 
ment year 1939-1940 under R. 6 of the rules 
framed by the Central Board of Revenue in 
accordance with S. 59 of the Act. This appli- 
cation was rejected by the Income-tax Officer 
upon the ground that there was no firm in 
existence and that the instrument of partnership 
was a mere sham. In the result the Income-tax 
Officer made the assessment treating the assessees 
as an "association of persons." In appeal the 
appellate Assistant Commissioner upheld this 
order. Thereupon an application was made to 
the Commissioner by the assessees under S. 33 
and in the alternative under S. 66, Income-tax 
Act. The Commissioner took the view that the 
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question as to whether there was an existing: 
firm or not was a question of fact and the deci- 
sion arrived at by the Income-tax Officer and the- 
appellate Assistant Commissioner on that ques- 
tion was right. The Commissioner refused to- 
make a reference to the High Court, as in bia 
opinion, no question of law arose. Dissatisfied 
with the order of the Commissioner the assessees- 
made an application to this Court, praying that-^* 
the Commissioner be directed to refer to this 
Court questions of law arising out of the order 
of tife appellate Assistant Commissioner. This- 
application was granted, with the result that the 
question mentioned above has been referred io 
us by the Commissioner. 

[2] In order to appreciate the point in'eoh- 
troversy it is necessary to quote S. 26A. That 
section is in these terms : 

"26A. (1) Application may be made to the Income- 
tax Officer on behalf of any firm, constituted under ap 
instrument of partnership specifying the individual 
shares of the partners, for registration for the purposes- 
of this Act and of any other enactment for the time 
being in force relating to income-tax or super-tax. 

(2) The application shall be made by such person or 
persons, and at such times and shall contain such- 
particulars and shall be in such form and be verified 
in such manner, as may be prescribed, and it shall be 
dealt with by the Income-tax Officer in such manner 
as may be prescribed." 

It would be at once apparent from the language 
of this section that the existence of a firm is a 
condition precedent to the applicability of the 
section. The application has to be made on 
behalf of a firm and not on behalf of any 
individual. If there is no firm, there is nothing 
to register. Rules have been framed by the 
Central Board of Revenue in order to carry out- 
the purposes of S. 26A. It is necessary to- 
examine these rules in order to judge the validity 
of the contention raised on behalf of the as- 
sessees. 

[3] Rule 2 prescribes that an_ application- 
signed by all the partners and setting out tho- 
particulars as contained in the instrument of 
partnership must be made within the time 
mentioned in that rule. Rule 3 lays dow'n that- 
the application must be in the form given there- ^ 
in and must be accompanied either with the 
instrument of partnership or with its copy- 
That form requires a certificate to the effect that 

th profits (or loss, if any) of the previous 
year have been divided or credited, and it is ^ 
necessary that the apportionment of the profits 
and loss should be shown in the application. 
According to these rules, it is also necessary to 
mention the particulars relating to the firm. 
Rule 4 points out the manner in which the ap- 
plication has to be dealt with and lays down 
that in case the Income-tax Officer is satisfied 
that there is a firm in existence and that 
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application has been properly made, the certi. 
ficate shall be granted. Buie 5 prescribes that 
the certificate of registration granted by the 
Income-tax Officer shall be effective only for the 
year mentioned therein, 

[4] Now we come to another set of rules 
which deal with the renewal of firms already 
registered in the previous year. Rule 6 requires 

^ that the application for renewal must be ac- 
Gompanied by a certificate to the effect that the 
constitution of the firm has not been altered. It 
is worthy of note that this rule does not require 
the entry, in the ap^jlication, of the particulars 
of partnership, nor a statement to the effect that 
the profits or loss have been apportioned. 
Buie 6A is important, as it is upon the inter, 
pretation of this rule that the decision of the 
question referred to us will mainly turn. That 

rule runs as follows : 

On receipt of an application under 11. 6 the 
Income-tax Officer may, if he is satisfied that tbe ap' 
plication is in order, grant to tbe assesses a certificate 
signed and dated by him in the following form : If 
the Income-tax Officer is not so satisfied, be shall pass 
an order in writing refusing to renew the registration of 
the firm.” 

[5] The question is whether tbe sense of the 
word “may” in R, 6A in the context is discre. 
tionary or compulsory. The contention of learned 
counsel for the assesseos is that the word “may” 
in this rule means “must.” I have no doubt 
that the word “may” in this rule is permissive 
and is an enabling expression. It gives tbe 
power to the Income-tax Officer to exercise a 
discretion. That discretion seems to be absolute 
and complete. The moment the Income-tax 
Officer is satisfied that the form of the applica- 
tion is as prescribed under the rules, the matter 
is left entirely to his discretion. In my judgment, 
the expression “the application is in order” 
relates to the form of the application and not to 
tbe correctness of the statement made therein. 
The view that I am inclined to take is re- 
inforced by the circumstance that in the same rule 
the word “shall” has been used by the rule 
making authority. In my opinion, that authority 
has used these two different words by way of 
contrast; and, while using the word “may” 
it gave a discretionary power to tbe Income-tax 
Officer, by the use of the word “shall” it made 
imperative on him to pass the particular order 
mentioned therein, There is another circum- 
stance which lends support to this view. As 
observed above, an application for renewal does 
not require the details of the partnership, nor 
does it require proof of its existence. Thus, it 
does not appear that any duty was cast upon 
the Income-tax Officer, while dealing with an 
application for renewal, to arrive at a definite 
finding ufxjn the question of tbe existence of tbe 
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firm before he could pass an order on such an 
application. 

[6] I am not unmindful of the cases in which 
it has been laid down that when the authority 
to whom a particular power is entrusted has 
got to exercise that power at tbe instance of 
a person who has got a statutory right to invoke 
that power, there is a duty resting upon that 
authority to exercise it in favour of that person. 
The present is not a case of that type. I cannot 
persuade myself to believe that it could be the 
intention of tbe rule making authority to cast a 
duty upon tbe Income-tax Officer to renew the 
registration of a firm, even though there was no 
firm in existence. Such a rule would be repug- 
nant to the section itself and instead of carry- 
ing out the purposes of the section, would defeat 
its object. For this reason, I am clear in my 
mind that the word “may” in the rule is not 
imperative in character, but merely gives a dis- 
cretion to the Income-tax Officer to grant a 
certificate on an application which is in con- 
formity with the requirements of R. 6. 

[73 The power, which the Income tax Officer 
is to exercise, is not coupled with any duty. To 
bold otherwise will lead to absurdity, which 
will be apparent on a consideration of R. 6B. 
That rule provides that even where a certificate 
of registration or a renewal certificate has 
already been granted, if the Income-tax Officer 
comes to know that in fact there was no firm in 
existence, it is open to him to revoke bis pre- 
vious orders and cancel the certificates granted 
by him. It would be anomalous to hold that 
although he could cancel tbe certificates even 
after they had been granted, it was not open to 
him to refuse to grant those certificates when 
he became cognisant of those very facts which 
could entitle him to revoke his previous orders. 

[83 For the reasons indicated above, I would 
answer the question in tbe affirmative, and 
would hold that it was open to the Income-tax 
Officer to refuse the renewal of the registration 
of the alleged firm for the assessment year 
1939-40, even though the firm had been duly 
registered under s. 26A of the Act and renewals 
of the registration had been granted in previous 
years. 

[9]' Braund J. — I agree. In my opinion, the 
assessees in this case are faced with a painful 
dilemma. What the Income-tax Officer had to 
decide under R. GA was whether the application of 
the assessees for renewal was in order, I do not 
wish to express a concluded view for myself as to 
what those words exactly mean. But, if the assessees 
accept the view which has been expressed by the 
Commissioner that this phrase obviously means 
that “the Income-tax Officer must be satisfied 
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that the application is in order in substance and 
not merely in form”, then the assessees surely 
cannot escape from having to admit that the 
Income-tax Officer could go into the question 
whether the firm was in existence or not at the 
date of the application for renewal, because, as 
my learned brother has pointed out, that would 
lie at the very root of the question whether the 
application was “in order” in the sense referred 
to above. If, on the other hand, the assessees 
prefer to construe the words in question as re- 
ferring only to the form of tbe application for 
renewal, then, in my judgment, they are in no 
better case. What they then have to do is to try 
to force the Income-tax Officer, on being satis- 
fied merely with the form of the document of 
application, to grant them a certificate of rene- 
wal “whether he may desire to do so or not 
and indeed whether it may be proper that they 
should have one or not.” In other words, the 
assessees have to convert the word “may” into 
the word “must” and to deprive the Income- 
tax Officer of the smallest discretion, so as in 
the end to reduce his Income-tax Officer’s 
functions merely into those of clerk issuing a 
renewal certificate on demand. 

[10] In my opinion the adoption of this later 
construction would be to reduce the whole rule 
to an absurdity; and not less so when we read 
the very next rule and observe that, having 
been forced to issue the renewal certificate 
be might ten seconds later, under Rule 6B, 
again revoke it. 

[ 11 ] The true meaning, as I see it, of Rule 
6A is this. In S. 26A, Income-tax Act all 
that is referred to is the registration of a firm. 
Nothing is said there aboiit the renewal of a 
registration of a firm which has once been regis- 
tered. It is true that under S. 59, Income, 
tax Act there are certain powers to make rules. 
What the rule. making authorities have done 
in this case is to make rules, not merely for 
registration, but also for the renewal of a regi- 
stration, which is something that, in terms at 
any rate, the Act itself has not legislated for. 
No doubt, the rule-making authority has done 
this for the purpose of simplifying the procedure. 
It has in effect said that it shall not be neces- 
sary year by year to make a fresh application 
under S. 26A; but it shall be sufficient if, regi- 
stration having once been effected, that i-egistra- 
tion is from time to time renewed. It is what 
may be described as a short cut. Now, revert- 
ing^ again to Rule 6A, we are in a position to see 
that the authority which made these rules has 
been very careful and deliberate in what it has 
done. It has said that, where the Income-tax 
Officer is not satisfied that tbe application to 
travel by the “short cut” is in order, the In- 
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come-tax Officer is bound to refuse it and to 
send the applicant to the long way round. On the 
other band, it has said something quite different 
in the case of the Income-tax Officer being 
satisfied that the application is in order. It has 
said that he “may” in that case grant a certi- 
ficate of renewal. The distinction between the 
discretion implied in the word “may” and the 
peremptory emphasis of the word “shall” in * 
this rule is most marked and, in my judgment, 
it would be quite impossible to say that the rule 
making authority, when it employed the word 
“may”, did not intend it to have its usual dis- 
cretionary force. As Lord Justice Cotton has 

said in (1890) 44 ch. D. 262^: 

**lt may be a question in what case, where a Judge 
has a power given to him by the word “may”, it be- 
comes his duty to exercise that power.” 

[12] Accepting the whole of that, it seems to 
me to he an impossible solution of this difficulty 
to suggest that the Income-tax Officer had a 
“duty” to renew a certificate when he knew, or 
may have known or may have been in posses- 
sion of fadts or suspicions showing that no 
genuine firm existed at all. As I have said be- 
fore, a construction such as that would be re- 
ducing the rule to an absurdity. 

[13] The order of tbe Court is accordingly 
that the question referred to us by tbe Commis- 
sioner of Income-tax, United Provinces,. Central 
Provinces and Berar, should be answered in the 
affirmative. 

[ 14 ] The assessees must pay the costs of this 
Reference. A copy of this order is to be sent to 
the Commissioner of Income-tax, United Pro- 
vinces, Central Provinces and. Berar under the 
seal of the Court. 

[ 15 ] The fees of the Legal Adviser to the In- 
come-tax Department will be taxed at the sum 
of a hundred and^ fifty rupees. Six weeks time 
will be allowed to the Legal Adviser to the 
Income-tax Department to file his certificate. 

v.R. Question answered* 
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■WAMULIiAH AND BENNETT JJ, 
Chander Deo Sahi and others — Plaintiffs 

— Appellants v. Suraj Dali Dai and others 

— Defendants — Respondents. 

First Appeal No. 854 of 1942, De’d on 16-1-1946. 
from order of Civil Judge, Gorakhpur, D/- 8-4-1942, 
Hindu law* — Debts — Pious duty oi sons to pay 
father’s debt — Suit upon debt against father — 
Decree against him and sale in execution are bind- 
ing on sons unless they prove immoral nature ot 
debt — General charge of immorality is not sutU- 

cient There must be proof of direct connection 

between debt and act of alleged immorality. 

The liability of the sons to pay tbe father’s debU 
arises from the religious obligation to rescue him fro 
the penalties arising from the non-payment o 
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debts. A debt icapos^d upon the father by means of a 
decree of a Court of justice Is nonetheless a debt owed 
by the father. It is the pious duty of the sons to dls’ 
charge this liability like any other debt. 

In a suit upon a debt against the father he re- 
presents the sons so far as the factum of the debt is 
oonoemed and the judgment against the father itself 
creates the debt. In the absen'^e of fraud or collusion 
between the creditor and the father the factum of the 
debt c^not be questioned by the sons. The decree 
obtained by the creditor and the sale which follows in 
execution of the same would undoubtedly be binding 
on the sons unless the sons establish that the debt 
contracted by the father was for an immoral purpose. 
This onus cannot be said to have been discharged by 
proving a general charge of immorality. There must 
be proof of direct connection between the debt and the 
acts of the immorality alleged : Case law referred. 

[Paras 3 and 7] 

L. Af. Pant and H. C. Mukerji — for Appellants. 
C. S, Saran — for Respondents. 

Cases referred 

1. (*44) 31 A. I. R. 1944 Lah. 220 : I. L. R. (1945) 
Iiab. 67 (F B ), Mabadeo v. Banbir Singh. 

2 . (’04) 27 Mad. 243 (F. B.), Periasami Mudaliar v. 
Seetbarama Cbettiar. 

3. (*05) 27 All. 16 (F. B,), Karan Singh v. Bbup Singh. 

4 . (*66) 13 I. A 1 : 13 Cal. 21 : 4 Sar. 682 (P. C.), 
Nanomi Babuasin v. Modhun Mohun. 

5. (’98) 21 Mad. 222, Ramasamayyan v. Yiraswaml 
Ayyar. 

6 . (’07) 34 Cal. 735, Kishun Pershad Choudury v. Tepan 
Pershad Singh. 

7 . (*93) 16 Mad. 99, Natesayyan v. Ponnusami. 

8. (1900) 24 Bom. 343, Joharmalv. Ekoatb. 

9. (’15) 3/ All 214 : 2 A. I. R. 1915 All. 126 : 28 
I. C. 593, Inder Pal v. Imperial Bank, Ltd. 

10. (’22) 44 All. 649 ; 9 A. I. R. 1922 All. 310 : 69 
1. C. 754, Mohan Lai v. Bala Prasad. 

11. (’25) 47 All. 421 : 12 A. I. B 1925 All. 327 : 86 
I. C. 837, Abdul Sarim v. Ram Kisbore. 

12* (’06) 33 Cal, 676, Cbander Pershad v. Sham Koer. 

Waliullah J. — This is a plaintiffs' appeal 
against the decree passed by the learned Civil 
Judge dismissing their claim for possession of 
some zammdari property. The plaintiff appel. 
lants and defendant respondents 3 and 4 are the 
sons of defendant respondent 2 Babban Prasad. 
Admittedly the appellants as well as the defen- 
dant.respondents 2 to 4 constituted a joint 
Hindu family and the property in dispute was 
the ancestral property of the joint family. 
Babban Prasad executed 6ve simple money 
bonds in favour of Suraj Bali Rai, defendant- 
respondent 1 . Suraj Bali Rai instituted Suit 
NO. 644 of 1928 for enforcing his claim on the 
basis of these bonds and obtained a decree for 
Ra. 1519 7-1 on 20-10-1930. In e.xecution of this 
decree the property in dispute, namely 
two annas and eight pies share in village 
Tarman Sahu was sold by auction and pur. 
chased by the decree holder himself substantially 
in lieu of the decretal amount indicated above. 
Thereafter possession of the property purchased 
was secured by Suraj Bali Rai on 2Sth January 
1931. The plaintiff, appellants instituted the pre. 
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sent suit on 13th October 1941 with the allega- 
tions that their father Babban Prasad Sahi, 
defendant 2 was an idiot or a man of rather a 
weak intellect, foolish and incapable of under- 
standing. It was also alleged that he was «addic- 
ted to ganja and bkang and was not capable of 
managing and protecting the property of his 
family. It was alleged that after the death of 
Gobind Prasad Sahi, the grandfather of the 
plaintiff-appellants, at the time of mutation ob- 
jection was taken on behalf of the plaintiff- 
appellants by their mother that her husband 
was a lunatic and could not manage the pro- 
perty but the objection was overruled by the 
revenue Court and mutation was effected in the 
name of Babban Prasad Sahi and that there- 
after persons who were characterised as the 
enemies and adversaries of the plaintiff’s family 
took advantage of the situation and obtained 
bonds from him which were fictitious and with- 
out consideration. It was under these circum- 
stances, so the plaintiffs alleged, that Suraj 
Bali Rai, defendant 1 , obtained the five simple 
money bonds in his favour. There was no con- 
sideration for these bonds and there was no 
necessity for them, if any consideration passed 
it must have been spent on ganja and bhang. 
The bonds were, therefore, not binding upon the 
plaintiffs and the decree obtained by Suraj Bali 
Rai could not, theref »re, in any way adversely 
affect the right of the plaintiffs to the property 
in dispute. In effect, therefore, according to the 
plaintiffs, Suraj Bali Rai, defendant 1 , was a 
mere trespasser. 

[2] The suit was contested by Suraj Bali Rai, 
defendant l, alone. He pleaded that Babban 
Prasad defendant 2, was a clever person and 
executed all the five money bonds for considera- 
tion and legal necessity and, therefore, the de- 
cree obtained on foot of these bonds was binding 
on the plaintiffs. He also pleade 1 that he had 
been in adverse and proprietary possession of 
the property in question and, therefore, the suit 
was barred by time. It was further pleaded that 
the suit was barred by s 11 , Civil P. C., and 
was not maintainable as the plaintiffs who had 
filed an earlier suit No. 127 of 1930, but had 
later withdrawn it had not paid the costs of that 
previous suit. The learned Civil Judge found 
that Babban Prasad, defendant 2 , the father 
of the plaintiff appellants, was intellectually a 
normal person and did not suffer from any 
special intellectual weakness as alleged by the 
plaintiffs. He also found that the suit was not 
barred either by time or by s. 11 , Civil P. 0. 
With regard to the principal issue in the case, 
however, on a consideration of the materials 
before him, the learned Civil Judge found that 
the five bonds on the basis of which the decree 
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had been obtained by Suraj Bali Rai, defen- 
dant 1, were for consideration but not for legal 
necessity. In view of this finding the learned 
Civil Judge proceeded to consider the legal posi- 
tion of the parties. He held that in order to get 
possession of the property in suit it was neces- 
sary for the plaintiffs to prove that the five 
simple money bonds in question were executed 
for immoral purposes. He considered the oral 
evidence of the three witnesses including that of 
plaintiff 1 as also the evidence given by Suraj 
Bali Rai, the contesting defendant, and came to 
the conclusion that the statements of the plain- 
tiffs’ witnesses were vague and general statements 
and failed to show want of consideration and 
necessity in respect of tbe five bonds in question. 
He also came to the conclusion that the evidence 
adduced by the plaintiffs failed to connect the 
five bonds in question with any particular act 
of immorality. He felt inclined to believe that 
Babban Prasad had been extravagant and might 
be addicted to ganja and bhang but that the 
plaintiffs had failed to prove that the bonds in 
question were tainted with immorality. In view 
of these findings the suit was dismissed with 
costs. 

[ 3 ] Learned counsel for the appellants has 
strenuously contended that the materials on the 
record fully established that as a matter of fact 
no consideration passed in respect of the five 
money bonds on the basis of which the contest- 
ing defendant-respondent, Suraj Bali Rai, bad 
obtained bis decree in suit No. 544 of 1928. It 
was further contended that the plaintiff appel- 
lants were entitled to go behind the decree and 
to show that no debts were actually incurred by 
Babban Prasad Lastly it was contended that 
the materials on the record clearly established 
that tbe so called debts incurred by means of 
these five bonds were tainted with immorality. 
Learned counsel for the appellants has taken us 
through the evidence of the three witnesses pro- 
duced by the plaintiffs. He has also invited our 
attention to the fact that the mortgage deed 
dated 18 9 1928, which was executed by Babban 
PrHsad in favour of a third person was found by 
the civil Court to be valid and binding upon 
the sons only for a small amount. We confess 

we find it impossible to attach any importance 

to the judgment of the civil Court regarding the 
mortgage aforementioned. Tbe statements of 
the three witnesses produced by tbe plaintiff 
appellants do not show any connect-on, director 
indirect, between the debts incurred by means 
of the five bonds in question and the alleged 
immorality thereof. Tbe statements made by 
the witnesses do not amount to anything more 
than mere general and vague assertions about 
the extravagance of Babban Prasad and about 


his indulgence in ganja and bhang. Such states- 
ments, even if believed, are not all sufficient to- 
establish that there was any definite connection 
between the debts incurred and the acts of ex- 
travagance or immorality of any sort or kind- 
The onus undoubtedly was upon the plaintiff 
appellants to establish that tbe debts incurred 
by Babban Prasad and evidenced by the five 
simple money bonds were incurred by Babban 
Prasad for immoral purposes. The decree 
obtained by Suraj Bali Rai and the sale which 
followed in execution of the same would undoub- 
tedly be binding upon the plaintiff-appellauts, 
the sons of Babban Prasad, unless the plaintiff 
appellants established that the debts contracted 
by the father were for an immoral purpose. 
This onus cannot be said to have been dis- 
charged by proving a general charge of im- 
morality. There must be proof of direct con- 
nection between the debts and the acts of 
immorality alleged. The law on the subject is 
well expressed by MuUa in his well-known book 
on Hindu Law (10th Edition) at page 338 where 

it is observed : . , 

“In a case where the son is under a pious obligation 
to pay the father’s debt, the creditor may sue the father 
alone and obtain a decree against him. »nd he may 
execute the decree by ‘attachment and sale of the entire 
interest of tbe father as well as the son m the joint 
family property, and the sale will bind the s o. though 
he was not made a party to the suit, unless the debt 
contracted by tbe father was for an immoral purpose. 

[ 4 ] This is undoubtedly well settled law and 
it has been repeatedly expounded by tbeii Lord- 


ships of the Privy Council in numerous cases. 

[6] Learned counsel for the appellants has 
contended that the sons are entitled to go behind 
the decree obtained against the father and to- 
show that no debts were actually incurred by 
the father and that the decree obtained against 
him by Suraj Bali Rai was obtained by collu- 
sion between the creditor and tbe father. Hfr 
has relied upon the decision of a Full Bench of 
the Lahore High Court in A. I. R. 1944 LaK 
220 * The majority decision of two learned 
Judges in this case no doubt supports the conten- 
tion of the learned counsel. On the other hand, 
learned counsel for the respondents has contend- 
ed on the strength of the Full Bench decision m 
27 Mad. 243^ and the Full Bench decision of this 
Court in 27 ALii. 16 ® that tbe decree debt as ft 
debt of record due from the father is binding 
upon the sons unless they show that such debt 

was illegal or immoral 

[63 Learned counsel for the respondents has 

also invited our attention to Mayoes Hm u 
Law. 10th Edn., p. 431, where the law is staled 

* 

‘’Where a sale or mortgage is by tbe father 

without bis son joinmu ir u m order to ^ . 

antecedent debt, or when in execution of a decree fo 
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money or on a mortgage by the father the ancestral 
property is sold, the sons, not being parties, are entitled 
to have the nature of the debt tried in a salt of their 
own.” 

In this connection he has invited our atten* 
tion to the foot note to the passage quoted above. 
The foot note reads thus : 

“Some of the dicta of the Privy Council and of the 
Courts in India would entitle the son to dispute the fact 
of the debt also. 13 I. A. 1 at p. 18 : 13 Cal. 21 ^ 
21 Mad. 2225 at p 226, 34 Cal. 735® at p. 742, It 
is fairly clear from the more recent decisions that in a 
suit upon a debt against the father, be represents tbs 
sons when they are not made parties so far as the 
factum of the debt is concerned and the judgment 
against the father itself creates the debt. Fraud or 
collusion, of course, will always be an exception. When 
a decree is passed against the father for a debt proved 
against him it is not easy to see how the sons can 
dispute the father’s liability under it except of course in 
respect of the nature of the debt regarding which the 
father could not represent the sons. 16 Mad. 99,7 24 
Bom. 343,8 27 M«d. 2432 at p 252, 27 All. 16.* 37 All. 
214,0 44 AU. 649,10 47 aU. 421, n 33 Cal, 676.13” 

[7] It seems to us that there is no doubt some 
conflict of judicial opinion on this question. The 
trend of the more recent decisions, however, 
seems to be in favour of the view that the 
father represents the sons so far as the factum 
of the debt is concerned and the judgment 
against the father itself creates the debt. In the 
absence of fraud or collusion between the 
creditor and the father, and, in the present case, 
we do not find any allegation of such fraud or 
collusion, it is difficult to see how the factum of 
the debt can be questioned by the sons. It must 
be remembered that the liability of the sons to 
pay the father’s debts arises from the religious 
obligation to rescue him from the penalties 
arising from the non-payment of his debts, A 
debt imposed upon the father by means of a 
decree of a Court of justice is nonetheless a debt 
owed by the father. It is the pious duty of the 
sons to discharge this liability like any other 
debt. In short the position comes to this : 

"Starting from the theory that it is a pious duty on 
the part of the son to pay his father’s debts, the Hindu 
law liability of sons has proceeded step by step till the 
debts of the father, not being illegal or immoral, have 
become in every sense a liability of the joint estate of 
the father and the sons.” {v\de Mayne’s Hindu Law 
10th Edition, page 423). 

[ 8 ] In the present case, on the evidence led 
by the plaintiflfs appellants, it is impossible to 
hold that they have succeeded in discharging 
the onus which lay upon them of establishing 
either that there was no debt owed by Babban 
Prasad to Suraj Bali Rai by means of the five 
simple money bonds in question or that any of 
the debts so incurred was tainted with any 
illegality or immorality or was incurred for any 
immoral purpose. As a matter of fact, there is 
no evidence directly connecting any of the debts 
evidenced by these bonds with any act of im- 


morality or extravagance. It must, therefore, be 
held that the findings recorded by the learned 
Civil Judge were fully justified. It, therefore, 
follows that the plaintiff appellants have failed 
to substantiate their claim. 

[9] In the result this appeal is dismissed 
with costs. 

i>.H. Appeal dismissed. 
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Allsop Ag. C. J. and Mathur j. 

Umrao and another — Judgment-debtors 

Del endants — Appellants v. Behari Lai — 
Decree- holder — Plaintiff — Despondent. 

Letters Patent Appeal No. 20 of 1945, Decided on 
2-4-1946, from judgment of Bennett J., in Second 
Appeal No. 1957 of 1943. D/- 22*1 1945. 

(a) Limitation Act (1908), S. 15 ^Section applies 
to suits and applications for execution stayed under 
U. P. Encumbered Estates Act. 

The rule in S. 15, Limitation Act applies to suits and 
applications for execution stayed under the provisions 
of the U P Encumbered E'tates Act, because the stay 
is the it direct result of the order passed by the Collector 
under S. 6 of that Act : 30 A.I R. 1943 All. 291, Foil. 

[Para 2] 

Limitation Act — (’42-Com.) S. 15 N, 2. 

(b) Limitation Act (1908). S. 15 — Application 
for final decree in mortgage suit is application for 
execution of decree within S. 15. 

An application for a final decree in a suit on the basis 
of a mortgage is in efiect an application to obtain exe- 
cution of the decree for recovery of money by ihe sale of 
property, although in form it is a prelinjinary step before 
actual execution can be taken out. Such an application 
falls within the provisions of S. 15. Relief under S. 15 
can therefore be claimed in respect of such an applica- 
tion : 28 A. I. R. 1941 Bom. 203, Foil. [Para 2] 

Limitation Act — (’42-Com.) S. 15 N. 5. 

S. B. L. Gour — for Appellants. 

B. Mukerji — for Respondent. 

Cases referred : — 

1. (’43) 1943 A. L. J. 258 : 30 A. I. R. 1943 All. 291 : 

^ L.R. (1943) All. 569 '. 209 I. C. 541, Hulas Singh v. 
Data Ram. 

2. (’41) 28 A. I. R 1941 Bom. 203 .• I, L. R. (1941) 
Bom. 435 : 197 I C. 30, Govindnaik Gurunathnaik v. 
Basawannewa Parutappa. 

Allsop Ag. C. J. — This is an appeal under the 
Letters Patent against the judgment of a learned 
single Judge of this Court. The appellants had 
executed a mortgage and the respondent had 
obtained a preliminary decree for sale against 
them. Before he could apply for a final decree 
the appellants made an application under s 4 
Encumbered Estates Act.- The Collector passed 
an order under s. 6 of that Act on 93 12-193G. 

The proceedings remained pending un il 25-5-1939 
when the application was disioissed for default 
in the payment of printing charges. The respon. 
dent then made an application for a final decree 
on the basis of his preliminary decree for sale and 
was met by the plea that his application was 
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barred by limitation. It was barred if the period 
between 23-12 1936 and 25-5-1939, was not exclud- 
ed but it was not barred if this period was 
excluded and the question arose whether the law 
allowed the exclusion of this period. The trial 
Court and the lower appellate Court held against 
the respondent : but the learned single Judge of 
this Court applied the principles of s 15, Limi- 
tation Act and held that this application for a 
final decree was within time. This is an appeal 
against his judgment. 

[2] After hearing considerable argument about 
this matter we have come to the conclusion that 
the learned single Judge was right. It was held 
by this Court in 1913 A. D. J. 258^ that the rule 
in S. 15, Limitation Act applied to suits and 
applications for execution stayed under the 
Encumbered Estates Act because the stay was 
the indirect result of the order passed by the 
Collector under S. 6 of the Act. It was also held 
by the Bombay High Court in A. i. r. 1941 Bom. 
203^ that an application for a final decree in a 
suit on the basis of a mortgage should be con- 
sidered to come within the provisions of s. 15, 
Limitation Act. Such an application is in effect 
an application to obtain execution of the decree 
for recovery of money by the sale of property, 
although in form it is a preliminary step before 
actual execution can be taken out. There is no 
reason in principle why this particular type of 
application should be excluded from the relief 
allowed by s. 15, Limitation Act. We would, 
therefore, follow the authorities we have quoted 
and agree with the learned single Judge. 

[3] It has been assumed that S. 43, Encum- 
bered Estates Act does not apply to this case. 
We have some doubt upon this point because if 
S. 43 does not apply to cases of this kind it 
would appear that all rights of suit or recovery 
of money would disappear merely from the fact 
that a debtor had failed to pay the necessary 
fees for the issue of an advertisement which 
seems a somewhat extraordinary result for the 
Legislature to produce. We, however, do not 
express any definite opinion upon this point as 
WG agree with the learned single Judge about 

the application of s. 15. n . a- 

The result is that the appeal fails and is dis- 

missed with costs. . 

^ o Appeal dtsTnissea, 
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Verma and Bennett JJ. 

Maharaja Bahadur Ram Ban Bijai Pra- 
sad Singh— Plaintiff— Appellant v. Sarsoo 
Smgh and others— Defendants—Respondents. 

Second Appeal No. 2200 of 1944. Decided on 29tk 
April 1946, from decision of Civil and Sessions Judge, 
Benares, D*/- 23-5-1941. 


(a) U. P. Encumbered Estates Act (25 [XXV] of 

1934), S. 11 Person failing to put forward claim to 

property specified in notice — Suit to establish his 
title to it is not maintainable. 

It was clearly the intention of the liegislatnre to 
secure finality on all questions of title which might be 
raised in proceedings under the Encumbered Estates 
Act. A person who failed to put forward a claim to 
property specified in the notice referred to in S. 11 
cannot maintain a suit to establish his title to it in the 
ordinary civil Courts: 34 Cal. 470, Bel. o» ; 2 0. L. J. 1 
359; 20 A.I.R. 1933 All. 358 and 12 A. I. R. 1925 All. 

380 (F. B.), Dialing. [Para 12] 

(b) U. P. Encumbered Estates Act (25 [XXV] of 
1934), S. 11 — Act does not create a right in 
S. 11. 

It cannot be said that the U. P. Encumbered 
Estates Act creates a right in S. 11. That section only 
lavs down a procedure for the determination of claims. 

[Para 10] 

N. P. Asthana and Sri Narain Sahai — 

for Appellant. 

Shiv Charan Lai — for Respondents. 

Cases referred : — 

1. (’07) 34 Cal. 470, Bameshwar Singh v. Secretary of 
State. 

2. (’05) 2 C. L. J. 359, Bhaudi Singh v. Ramadhm 
Bai. 

3. ('33) 1933 A. L. J. 303 : 20 A. I. R. 1933 All. 358 : 

55 All. 406 : 142 I. C. 403, Joty Prasad v. Amba 

4. (•25> 47 All. 513 : 12 A I. R. 1925 All. 380 : 87 
I C. 61 (F. B.), Abdur Rahman v. Abdur Rahman. 

5. (’43) 30 A. I. R. 1943 Oudh 410 : 19 Luck. 300 : 

208 I. C. 472, Imtiaz AU Khan v. Badruddin. 

Bennett J. — The question raised by this, 
second appeal is a simple but important one. It 
is whether a person who failed to put forward a 
claim to property specified in the notice referred 
to in S. 11, U. P. Encumbered Estates Act can 
maintain a suit to establish his title to it in the 
ordinary civil Courts. This question has been 
answered by both the Courts below in the nega- 

tive. « . .1 t 

[2] The plaintiff is the Maharaja Sahib of 

Dumraon and he brought the suit for possession of 
a l/l6th share in village Madhopur on the basis 
of the purchase by him of that share at an 
auction sale in execution of a decree fof- arrears 
of rent in 1934. His application for mutation 
was dismissed by the revenue authorities, the 
final order being passed by the Commissioner in 

1941. , .. 

[3] The respondents made their application 

under S. 4, Encumbered Estates Act in 1936 
and included this property in their written' 
statement as their own. It is not disputed that 
thereafter it was included in the notice published > 
under S. ll and that no claim to it was made 
by the Maharaja Sahib. It was eventually in- 
cluded in the property found by the Special 
Judge to be liable to attachment, sale or 
mortgage in satisfaction of the debts of the 
applicants, and the Special Judge informed the 
Collector accordingly under s. 19 (2) of the Act. 
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[4] Admittedly there is no authority upon 
the question stat^,tbe reason for which may be 
that the decision in the proceedings under the 
Encumbered Estates Act has been generally ac- 
cepted as conclusive. 

[fi] It was pointed out by the Munsif who 
tried the suit that under sub-s. (4) of S. 11 any 
order passed by the Special Judge under that 
section shall be deemed to be a decree of a civil 
Court of competent jurisdiction; and in first 
appeal the Civil Judge, relying upon the same 
provision, held that finality thus attaches to the 
proceedings. The failure of the appellant to put 
forward a claim in those proceedings is, he con- 
sidered, fatal. The Civil Judge also pointed out 
that it was still open to the appellant to apply 
to the Special Judge under the proviso to 
sub-s. ( 2 ) of s. 11 to have the question of title 
re-opened. 

[6] It may first of all be noted that the pro- 
vision in s. 11 (2) that a person having any 
claim to the property mentioned in the notice 
shall make an application to the Special Judge 
stating his claim within a certain period is 
mandatory. The proviso to that sub-section al- 
lowing later applications to be made was added 
by an amending Act of 1939, presumably to 
meet hard cases, and we think that the enact- 
ment of this amendment supports the view that 
the decision of the Special Judge cannot be 
questioned otherwise than in the proceedings 
before him. If it was open to a claimant to agitate 
his claim in the ordinary civil Courts ignoring the 
proceedings under the Encumbered Estates Act, 
there would have been little need to add the 
proviso. Moreover, the whole scheme of the Act 
seems clearly designed to secure finality both as 
regards the claims of creditors and also as 
regards claims to the property published as that 
of the applicant. There is an express provision 
in s. 13 that claims of creditors not made as 
required by the Act shall be deemed to have 
been discharged. Learned counsel for the appel- 
lant has referred to the absence of any corres- 
ponding provision that the order passed by the 
Special Judge under S. 11 is conclusive on the 
point of title and bars the litigation in other 
Courts, but we do not think that the absence of 
an express provision warrants the inference that 
such litigation is maintainable. Though the 
matter may not be covered expressly by S. 11, 
Civil P. C., the principle of res judicata is, we 
think, applicable. Section 11 , Encumbered Estates 
Act, requires all claims to the property to be 
put forward in the proceedings before the Spe- 
cial Judge and the order passed by him under 
the section is defined as a decree of a civil 
Court of competent jurisdiction. Thus when no 
objection is taken on the published notice, his 


order with regard to the property claimed by 
the applicant under S. 11 must have the same 
effect. 

C7] We are fortified in this view by a deci- 
sion of a Bench of the Calcutta High Court in 
34 cal. 470.^ That is a converse case, but none 
the less relevant on that account. In that case 
land had been acquired under the Land Acqui- 
sition Act, but the procedure prescribed by that 
Act bad not been followed and in particular the 
notice published under S. 9 of the Act had not 
contained the material facts which would 
enable the landowner to identify the land in- 
tended to be acquired. It was held by the Cal- 
cutta High Court that a suit would lie in the 
civil Court in respect of a claim for damages 
which could not be foreseen at the time of the 
acquisition proceedings. It was clearly held that 
the suit was maintainable only by reason of 
defects or irregularities in the acquisition pro- 
ceedings. Beference was made to another deci- 
sion of the same High Court in 2 c. Ij. J. 859^ 
that when statutory rights and liabilities have 
been created, and jurisdiction has been confer, 
red upon a tSpecial Court for the investigation of 
matters which may possibly be in controversy, 
such jurisdiction is exclusive and cannot con- 
currently be exercised by the ordinary Courts. 
Conceding this principle, the Bench in 34 Cal. 
470^ observed : 

*‘lt is well settled, however, that evea where a speoi- 
fio remedy is provided by a statute, it is necessary, ia 
order to remit the owner to such remedy and exclude 
his remedy by suit, that the party acquiring the pro- 
perty should have substantially complied with its re- 
quirements; and where the proceedings for acquisition 
are not perfected and completed, they will not debar 
the remedy by a regular suit. The essence of the 
matter is that the party has bis remedy before the special 
Court. Where, however, as here, the party has not been 
able to put forward his claim by reason of defects or ir- 
regularities in the proceeding, or where the claim has 
been put forward but not adjudged, the jurisdiction of 
the civil Court cannot be treated as superseded.” 

[d] In the present case, there is no suggestion 
whatever of any defect or irregularity in the 
proceedings before the Special Judge and, there- 
fore, the appellant cannot claim that the civil 
Court is invested with jurisdiction on this 
ground. He can only claim that the ordinary 
civil Court has concurrent jurisdiction with the 
Court of the Special Judge in all such cases, 
and we consider that such contention is refuted 
both by the scheme of the Encumbered Estates 
Act and the general principle referred to in this 
Calcutta case. 

[9] We were also referred to decisions of this 
Court in 1933 A. L. j. 303® and 47 ALL. 513.* In 
the first case the question was whether a civil 
Court had jurisdiction to try a case challenging 
the validity of the election of a chairman of a Dis- 
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trict Board, and it was held that the civil Court 
has no jurisdiction, there being special provision 
in the District Boards Act for the determination 
of the question. It was said (at p. 3081 that : 

“It is well settled that where the statute which 
creates the right also prescribes a particular ren>edy for 
the infringement of that right, that reme -y, and that 
remedy alone, can be pursued by the person complain* 
ing of the infringement of the right for the redress of 
the alleged wrong done to him.” 

the earlier case in 47 ALL. 513* being referred 
to. 

[10] These decisions are not so relevant as 
that in the Calcutta case because it cannot be 
said that the U. P. Encumbered Estates Act 
creates a right in S. 11. That section only lays 
down a procedure for the determination of 
claims but it may be said that the person 
aggrieved should be limited to the remedy there 
prescribed. The right of an owner is infringed 
where his property is wrongly claimed by an 
application under the Encumbered Estates Act 
and the object of the notice published under 
S. 11 is to enable a person aggrieved by the in- 
clusion of his property in that notice to apply 
to the Special Judge stating bis claim to it, 
upon which claim being made the Special Judge 
shall determine whether the property is liable 
to attachment, sale or mortgage in satisfaction 
of the debts of the applicant. A special proce- 
dure is thus prescribed lor the determination of 
a claim of this kind and we entertain no doubt 
that a person having any such claim is required 
by this section to have it determined in the 
proceedings unHer the Encumbered Estates Act 
and is precluded from mtiking it elsewhere. 

[ll] A case of the Oudh Chief Court, A. I B. 
194 i oudh 410 ,^ decided by a member of this 
Bench, was also referred to; but the facts in 
that case were different, in that the question 
was whether, when proceedings are pending 
under the Encumbered Estates Act, it is open 
to a person to agitate a claim of the nature re- 
ferred to under S. 11 of that Act in proceedings 
under S. 145, Criminal P. C. It was held that 
such proceedings were cUarly objectionable, the 
only forum in which the claim could be ad- 
vanced being that of the Special Judge seised of 
the application under the Encumbered Estates 


[ 12 ] For the reasons given, we have no doubt 
that the decision of the Courts below dismissing 
the suit was correct. It was clearly the inten- 
tion of the Legislature to secure finaluy on all 
questions of title which 

proceedings under the Encumbered Estates Act 
aud any other view would open wide the door 
to a multitude of suits in the ordinary civil 
Courts and throw doubt upon the conclusive 
character of all orders passed by bpecial Judges 


under 8. 11. We accordingly dismiss this 

appeal with costs. 

D_s, Appeal dismissed. 
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FULL BENCH 

Allsop, Mathtjk and Shankar 

Saran JJ. 

Bishidev Sondhi v. Dhampur Sugar Mills. 

Civil Mise. No. 178 of 1942, Decided on 1 4-1946, 
order of reference submitted by Chief Inspector of 
Stamps. D/“ 7- 4* 1942. 

Stamp Act (1899), S. 2 (17)— Money is not “speci- 
fied property”. 

An instrument in which specific sums have been 

ofiered as security is not a mongage-deed within the 

meaning of S. 2 (17) as money is not specified prope^/- 
® [Pax a 6] 

Stamp Act — (’45-Com.) S. 2 (17), N, 14. 

Mansur Alain — for the Crown. 


P. N. Eaksar — for Applicant. 

Beference.— l have the honour to submit for 
the orders of the Hon’ble High Court copies of 
two documents which were detected by the 
Inspector of Stamps, Bareilly Circle, in the course 
of bis inspection of the records of the Court of 
Additional Civil Judge, Bijnor. These documents 
were filed in Suit No. 32 of 1939. Messrs. Rishi- 
dev Sondhi v. Dhampur Sugar Mills. 

[2] The document bore stamps of annas 12 
and annas 8 as if they were mere agreements. 
But the Inspector was of opinion that they were 
mortgage-deeds with possession chargeable under 
Art. 40 (a). Stamp Act. He, therefore, brought 
the two instruments to the notice of the 
in para, 7 of his inspection note suggestiug that 
the documents be impounded and deficit duty 
and penalty levied in respect of them under 8. 35 


if the said Act. . ;i„„ 

[ 3 ] The learned Court, however, in its order 

lated 14 Th august 1940 disagreed with the In* 
ipectorand held that the documents were not 
nortgage deeds, but mere agreements and as 

iuch properly stamped. 

[ 4 ] As would appear from a perusal of the 

locuments. they are deeds witW 

Dossession. chargeable under Art. 40 

i^ct. as the usufruct of the money deposited 
tvould not be enjoyed by the mortgagee, but will 
.0 to the mortgagor. The Inspector s opinion 
that the documents were mortgages with posses* 
3 ii.n does not seem to be justified The Court s 
view that th^re is no mortgage of money and 
bhe documents do not. therefore, come under the 
category of mortgage deeds, hardly finds support 
from the definition of a "mortgage as 
S. 2 117), Stamp Act. which is much wider than 

that given in the Transfer of 

which includes every instrument whereby, for the 
purpose of money advanced, or to be advanced, 
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by way of loan, or an existing or future debt, or 
the performance of an engagement, one person 
transfers or creates, to, or in favour of, another 
a right over or in respect of specified property. 
The specified property may be immovable or 
moveable. The latter includes cash or equivalent 
of cash. In the cases under consideration specific 
^ sums have been offered as security. The amounts 
deposited with the other party are, therefore, 
“specified property’* within the meaning of 
S. 2 (i7), Stamp Act, and the documents in ques- 
tion come under the category of mortgage deed 
for purposes of stamp duty. 

[5] In exercise of the powers of a Collector 
conferred upon me by Government Notification 
No. 4135/X-525, dated 20th August 1928, I refer 
the matter for the orders of the Hon’ble High 
<lourt under s. 61 , Stamp Act. and request that 
a declaration be made in terms of sub-s. ( 2 ) 
thereof. 

[6] Allsop J. — In our judgment money is 
not moveable property. Specie might possibly be, 
but that question does not arise in this case. 
The instruments which are the subject of this 
reference are not mortgage deeds. The stamp 
duty paid is sufficient. 

G-B. Reference answered. 

[C. N. 93.1 
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FULL BENCH 

Verma C. J ; Yorke, Waliullah, 

Mootham and Mathur JJ. 

Dehi Prasad — Applicant v. Emperor. 

Criminal Revn. No. 364 of 1946. Decided on 18th 
December 1946, from judgment of Sinba and Mansur 
Alam JJ. in Cri. Revn. No. 1271 of 194-5, D/- 27-7-1946. 

(a) Defence of India Rules (1939), R. 119 R. 119 

does not require that person concerned should 
have actually been informed of the order and 
-should have actual knowledge of it. 

Rule 119 provides something in the nature of an 
exception to the general rule ignorantia legis non 
excusat; but only to this extent that it provides in effect 
that unless and until there has been publication of 
notice of an order (for example an order under R. 81(2)) 
no one can bo punished for a breach of the order. It 
does not, however, require that any given person should 
have actually been informed of the order and should 
have actual knowledge of it. On the contrary, after 
publication of the order the persons concerned, that is 
those whom th» order concerns, shall be “deemed” to 
have been duly informed of the order. [Para 9] 

It is not necessary for the prosecution to prove actual 
information, that is, actual communication, to the 
alleged offenders. Once publication bad been made the 
persons affected by the order are to be deemed to have 
informed and when a person is deemed to have 
been informed, it is not open to him to f-how that he 
■was not actually informed. Rule 119 lays down, that 
there may be either actual information or cons^tructive 
information and either is equally effective. [Para 17] 


(b) Defence of India Rules (1939), R. 119. R. 119 
does not affect validity of order but only affects 
operation of order. 

Rule 119 is procedural and the only object of the rule 
is to secure either direct or constructive notice of the 
order to the person or persons concerned, and the vali> 
dity of the order is not affected at all by the rule What 
is affected by B. 119 is the operation of the original 
order in the sense that in the absence of communication, 
direct or constructive, a breach of the order cannot be 
made punishable. [Para 10] 

The publication or communication of the order and 
its validity are two entirely separate matters. The order 
itself when once it is sign^ is a perfectly good and valid 
order, but no one can be convicted for a breach of the 
order unless and until there has been a communication 
either direct or constructive by publication in accordance 
with the terms of sub-r. ( I ). [Para 28] 

(c) Evidence Act (1872), S. 114 — Illustrations — 
Court can go back to main section and consider 
whether it is applicable to any given set of facts. 

The illustrations in S. 114, Evidence Act, are nothing 
but illustrations and it is alwa>8 open to a Couit to go 
back to the main section and consider whether that 
section, as it stands, is applicable to any given set of 
facts so as to enable the Court to draw inferences from 
those facts. [Para 14] 

(d) Defence of India Rules (1939), R. 119 

Order passed by authority published by it in official 
Gazette It may be presumed that it was aware of 
provisions of R. 119 and that publication in Gazette 
was made in considered compliance with all its 
provisions including provision as to determination 
of most suitable form ot publication. 


Where an authority, ex kypothesi an official acquain- 
ted with the Defence of India Rules, makes an order 
which again ex hypoChesi he is aware should be pub- 
lished in the manner best adapted for informing the 
persons concerned, it is to be presumed that be must 
have given thought to the method of publication. 

tPara 24] 

The authority — the Provincial Government— operates 
through different persons, tbe Governor, the Minister or 
under S. 93 the Adviser, tbe Secretary or the Deputy 
Secretary; but when an order made by any of these, 
it is sent through ordinary channels to the Official 
Gazette and tbe mere fact that it is sent on by the 
higher officer implies that it has to go through the 
lower ranks to the proper destination. Illustration (e) of 
S. 114, Evidence Act. covers the whole of tbe procedure 
with leads to the publication of a Government order 
under the Defence of India Rules in the OfficialGrtzeite. 

[Para 24] 

It cannot be said that the only presumption which 
can be made under S 114, Evidence Act, is that some 
one, not necessarily the authority which made theorder, 
decided on the best form of publication and ordered 
publication in the Official Gazette. [Para 26] 


^ oence lue puoiicaiion oi tne u. i'. (Jotton Cloth and 

Yarn Control Order in tbe officiaiGazettegivesiisetothe 

presumptl-n under S. 114, Evidence Act, that the pro- 
visions of R. 119(1), Defence of India Buies, including 
the provision for determining the most suitable form of 
publication, were fully complied with: 34 A. I H 1947 
All. 105 and 33 A. 1. R. 1946 Pat. 1 (F. B.), Approved: 
Case law discussed. [Para 32] 

P. L. Ponerj%, G. S. Pathalc, Shri Rama and S. N. 

Katju — for Applicant. 

Government Advocate — for the Crown. 


Cases referred : — 


1. Reported tn (’47) 34 A. I. R. 1947 All. lOg.Baiinath 
V. Emperor. ^ 
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2. C46) 1946 A. W. R. 428 : 34 A. I. R. 1947 All. 105: means of orders. Clause (iv) of subs. (8) pro. 


226 I. G. 204, Raj Bahadur v. Emperor. 

3. {’45) 1945 A L J. 182 : 32 A. I. R. 1945 
All. 291: I.L.R. (1946) All. 531:221 I. C. 134, Girdhari 
V. Empernr. 

4. (’45) 1945 A. L. J 357 : 32 A. I. E. 1945 All. 280 : 
I.L.R. (1945) AU. 682; 221 I. C. 302, Krishan Chandra 
V. Emperor. 

5. (’44) I. L. R (1944) Nag. 150:31 A. I, R. 1944 Nag. 
40 : 211 I. G. 29, Shakoor Hassan Eachhi Memon v. 
Emperor. 

6. (’45) 1945 A. L. J. 499 : 33 A. I. R. 1946 All. 223 : 

224 I. C. 76, Akbar v. Emperor. 

7. Cri Ref. No. 1161 of 1945, decided on 12tli February 
1946, Shankar Deo v. Emperor. 

8. (’46) 1946 A. W. R. 432 : 34 A. I. R. 1947 All. 12 : 

225 I. G. 255, Bala Prasad v. Emperor. 

9. (’45) I.L.R. (1945) 24 Pat. 781 : 33 A.I.R. 1946 Pat. 

1 : 223 I. C. 263 (F.B.), Mahadeo Prasad Jayaswal v. 
Emperor. 

10. (19181 1 K. B. 101 : 87 L. J. K. B. 122 : 118 L. T. 
95, Johnson v. Sargant. 

11. (’45) I.L.R. (1945) Nag. 382: 32 A. I. R. 1945 Nag. 
159, L. M. Wakhare v. Emperor. 

12. (’44) 46 Bom. L- R. 495 : 31 A. I. R. 1944 Bom. 
259 : I L R. 11945) Bom. 103: 220 I. G. 486, Emperor 
V. Rayangouda Lingangouda Patil. 

13. (’45) 32 A I. R 1945 Bom 368 : I. L. R. (1946) 
Bom. 681 : 221 I. G. 239, Leslie Gwilt v. Emperor. 

14. (’05) 32 Cal. 1107, Narendra Lai v. Jogi Bari. 

15. (’45) 32 A. I. R. 1945 Bom. 389, Mbatarji Bhau 
Patil V. Emperor. 

Yorke J. — This applicatton in revision has 
been referred to this Full Bench on the view 
that in Criminal Revision No. 1271 of 1945^ de- 
cided by Sinha and Mansur Alam JJ. 
on 25th July 1946 the interpretation of R. 119, 
Defence of India Rules adopted by another 
Division Bench consisting of the then Chief 
Justice and Braund J. in 1946 A. W. R- 428^ had 
been doubted. The judgment in Criminal Revi- 
sion No. 1271 of 1945^ was not available to the 
learned single Judge and in my own personal 
opinion the statement made to him by the 
learned Government Advocate and learned coun- 
sel, Mr Pathak, was not a correct statement. 
(It is said that this was due to a misapprehen- 
sion.) However, the case having come before us 
has been argued at length for more than three 
days and it has been contended before us that 
the view of R. 119 taken by the Division Bench 
is unsound and that this Full Bench should 
overrule it. 

[2] The matter arises in this way: Section 2{l), 
Defence of India Act, provides that: 

“The Central Government may by notihcation in the 
OfjQcial Gazette, make such rules as appear to it to be 
necessary or expedient for securing the defence of 
British India, the public safety, the maintenance of 
public order or the efficient prosecution of war, or for 
maintaining supplies and services essential to the com- 
munity,’’ 

[3] Sub section (2) of this section contains 
a 'very long list of matters for which the rules 
may provide or for which the rules may em- 
power another authority to make provision by 


vides that: 

“The rules made under sub-s. (1) may confer powers 

and impose duti^: 

• * • • 

(b) upon any Provincial Government or officers and 
authorities of any Provincial Government as respects 
any matter notwithstanding that that matter is one in 
respect of which the Provincial Legislature has no 
power to make laws,” 

[4] Under the provisions of S. 2, DefenCJe of 
India Act, the Defence of India Rules were made 
by the Government of India. Among the rules 
enacted is R. 81. Sub-rule (2) of R, 81 provides 
that: 

“The Central Government or the Provincial Gov^- 
ment, so far as appears to it to be necessary or expedi^t 
lor securing the 'defence of British India or the e^^ 
cieot prosecution of war, or lormaintaLning suppUesanu 
services esst^ntial to the life of the community, may by 
order provide — 

for a large number of matters, for example s 

(a) for regulating or prohibiting the production, 
ment, keeping, storage, movement, transport, distnbii- 
tion, disposal, acquisition, use or consumption ^ol 
articles or things of any description whatsoever .... 

[6] In exercise of the powers conferred by 
this rule the Government of India issued a 
Cotton Cloth and Yarn (Control) Order in 1943. 
The United Provinces Government also issued 
such a Cotton Cloth and Yarn Control Order on 
26th May 1943. But this order was replaced by 
the later order with which we are concerned 
this case — The United Provinces Cotton Cloth 
and Yarn Control Order 1943, (Notification No. 
M-6786/C.S., dated 2lst July 1943). At a subse- 
quent date, namely 4th July 1944, the Provincial 
Government added a fresh cl. 6a, to this Order, 
and this amendment, published in the form of a 
notification in the U. P. Government Gazette of 

15th July 1944, provides that : 

“Every dealer except a hawker registered under sub- 
clause (1) of cl. 4 of this Order shall maintain correct 
accounts of the business carried on by him.” 

Earlier in the Order there is to be found a 
definition of ths word ‘dealer’ as ‘a person carry- 
ing on the business of selling cotton cloth or 
yarn or both, whether wholesale or retail, and 
whether or not in conjunction with any other 

[6] The applicant, Debi Prasad, prior to the 
year 1945 was carrying on a grocery business in 
the town of Cawnpore. Subsequently he obtained 
a licence to sell cloth to the public as a retail 
dealer and it is stated that he started his busi- 
ness as a retail cloth dealer on 18th January 
1945 . He claims to have purchased two ‘bahi 
khatas’, that is blank books of the ordinary 
kind used for keeping shop accounts, but he took 
only one of these into use and admittedly he m^- 
tained no accounts of any kind except a rokar 
bahi’ which may be called a daily cash account 
For about a fortnight before the shop waa 
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opened the applicant was obtaining cloth on 
credit from wholesale dealers but was not pay- 
ing for the cloth, the custom of the trade 
allowing him 15 days for payment. From the 
18 th (or 19th) the business of selling cloth was 
started. On 4th July 1945 an Inspector of the 
Textile Control and Enforcement Force searched 
the shop of the applicant and his residential 
house which was above the shop. In the course 
of this search he found in a room on the shop 
floor adjoining the shop items of cloth, Exs. 16 
to 92. From the residential portion of the house 
on the first floor he recovered items, Exs. 1 to 
15. The applicant himself appeared at some 
stage of the proceedings and made over to the 
Inspector the ‘rokar babi* and a statement, 
Ex. P-4, which is supposed to be a copy of a 
statement of the stock of cloth as present in the 
shop on 2 nd July. It was further stated that 
Exs. 16 to 92 were more or less concealed under- 
neath some sacks. By admission there was at 
this time no entry in the books of the applicant 
in respect, at any rate, of Exs. 16 to 92, and it 
was doubtless for the reason that when question- 
ed as an accused on 2ud October 1945 the appli- 
cant said that it was not Exs. 16 to 92 which 
were found in the room behind tbe shop but 
only Exs. 1 to 15. Not only did he make this 
statement at this date, but having stated on 
2nd October that be would file a written state- 
ment, he proceeded on 7th December in the said 
written statement to elaborate tbe original state- 
ment and to allege that items 16 to 92 were arti- 
cles which he bad collected bit by bit for a 
‘gauna’ ceremony in the family. As regards 
Exs. 1 to 15, he said that they were included in 
an invoice which was received at the shop in 
his absence on 2Cth June and that as he only^ 
returned home from this absence on 4th July 
after the search bad been made, he had not 
had any opportunity to enter these items in his 
account book ex. P-2. The defence was rejected 
on facts because it was held that Exs. 16 to 92 
were found in the room behind the shop. It 
being the applicant’s ow*n contention that these 
were not found there but somewhere else and 
were items which he had not entered in his 
accounts, nor (by implication) bad ever intended 
to enter in these accounts, once it was found 
that they were a part of the stock, the conclu- 
sion was irresistible that the accounts were not 
being correctly maintained and that this was 
intentional on the part of the applicant. In 
these circumstances, tbe Magistrate convicted 
tbe applicant of an offence under R. 13, United 
Provinces Cotton Cloth and Yarn Control Order 
and taking the view that this cloth had been 
put aside for black marketing, be sentenced tbe 
applicant and bis son each to undergo 18 months’ 


rigorous imprisonment and also each to pay a 
fine of Es. 1000 with a further 6 months' rigor- 
ous imprisonment in default. He also directed 
that the cloth recovered from tbe room should 
be forfeited to Government. 

[7] The matter was taken in appeal to the 
Court of the Sessions Judge of Cawnpore where 
a number of points, which do not appear to 
have been taken in tbe trial Court, were taken. 
The learned Sessions Judge held that the story 
of the cloth being found under the sacks was 
correct. He further held that the applicant had 
failed to maintain correct accounts. In this 
connection he remarked that it had been argued 
that the cloth, Exs. 16 to 92, bad been included 
in the report. Ex. P-4, made to the District 
authorities on 2*7 1945 and, therefore, its absence 
from the account book, that is, the ‘rokar bahi’, 
was unimportant. About this he said : 

'‘This argument is bound to fail because according 
to tbe defence Exs. 16 to 92 were not included in the 
books as they were not part of tbe trade stock ; there- 
fore, they could not have been included in Ex. F'4 
either. I do not think Ex. P-4 clearly shows that any 
stock not shown in tbe account books was Included in 
the return ; it merely gives a figure for tbe stock held 
on 2nd July without other details. There is no proof 
that it covers any of the exhibits for which the appel- 
lants have been tried ; if it does cover any of them, 
they can only be Exs. 1 to 15 according to the 
defence.” 

This view is clearly correct and the only argu- 
ment which has been put forward to meet it is 
one which will be dealt with in its proper place 
and is completely unconvincing. 

[ 8 ] The second main argument put before 
the learned Sessions Judge raised the point for 
the consideration of which the present appli- 
cation (though as I think wrongly) was refer- 
red to this Full Bench, namely, the correct 
interpretation of R. 119, Defence of India Rules. 
As I have mentioned already, B. 81 provides for 
the making of orders providing for various mat- 
ters. There are numerous other rules which em- 
power the Central Government or the Provincial 
Government to make orders. By some of these 
rules the Government is to make an order by 
notification. In others there is no such pro- 
vision for the publication or communication of 
the order made by the Government or by the 
authority which is authorised to make the order. 
For these, R. 119, Defence of India Rules, pro- 
vides. This rule has been the subject of a 
number of amendments, but at the dates of the 
issue of the Cotton Cloth and Yarn Control 
Order and of the amendment which introduced 
G-a it ran as follows: 

"Save as otherwise expressly provided in these Rules, 
every authority, officer or person who makes aoy order 
in writing in pursuance of any of these Rules shall, 
in the case of au order of a general nature or affectin*'’ 
a class of persons, publish notice of such order in such 
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manner as may, in the opinion of such authority, 
officer or person, tie best adapted for Informing persons 

whom the order concerns and thereupon the 

persons concerned shall be deemed to have been duly 
informed of the order.” 

[ 9 ] As has been said by some learned Judges, 
the rule provides something in the nature of 
an exception to the general rule ignorantia 
legis non excusat ; but only to this extent that 
it provides in effect that unless and until there 
has been publication of notice of an order (for 
example an order under R. 81 (2) ) no one can 
be punished for a breach of the order. It does 
not, however, require that any given person 
should have actually been informed of the order 
and should have actual knowledge of it. On the 
contrary, after publication of the order the 
persons cencerned, that is those whom the order 
concerns, shall be “deemed" to have been duly 
informed of the order. In the case of an order 
affecting an individual person (not being a 
corporation or firm, for whiL-h there is a separate 
provision' the rule provides that the authority 
shall serve or cause the order to be served on 
that person : 

” (i) pers )nally, by delivering or tendering to him 
the order, or, 

(ii) by post, or 

(iii) where the person cannot be found, by leaving an 
authentic copy of the order with some adult male 
member of his family or by affiiting such copy to some 
connpicuous part of the premises in which he is known 
to has’e last re^^ided or carried on business or personally 
worked for gain, 

and, thereupon, the person concerned shall be deemed 
to have been duly informed of the order." 

Buie 119 is thus a composite rule providing for 
publication in the case of an order of a general 
nature or affecting a class of persons and for 
personal service or some kind of substituted 
service in the case of an individual. Thus look- 
ed at as a whole, the rule clearly aims at 
securing that persons concerned with an order 
shall get either direct or constructive notice of 
the order. 

ClO] Different High Courts in this country 
have taken different views of the nature and 
effect of the provisions of R. 119. The view to 
which I am personally rather inclined is that 
R. 119 is procedural, if I may say so, and that 
the only object of the rule is to sevure either 
direct or constructive notice of the order to the 
person or persons concerned, and that the vali- 
dity of the order is not affected at all by the rule. 
What is affected by the rule—K. 119 —is the opera- 
tion of the original order in the sense that in 
the absence of communication, direct or cons- 
tructive, a breach of the order cannot be made 
punishable. That view has not found general 
favour and the view more generally taken is 
that the provisions of R. 119 are mandatory and 
it is generally said that an order which has 


been made is not law at all and in fact is not 
binding on any one unless and until there has 
been publication as required by R. 119. Further 
to this, a number of Courts have taken the view 
that the words 

”8ball publish notice of such order in such manner , as 
may, in the opinion of such authority, officer or person, 
be best adapted for informing persons whom the order 
concerns” 

should be interpreted very strictly so as to throw 
a burden on the prosecution in cases of alleged 
breach of any such order to prove, first, that the 
authority which passed the order formed an 
opinion and decided the manner best adapted 
for informing persons whom the order concerns, 
secondly, that in pursuance of that opinion and 
decision it directed such publication and thirdly, 
thinks that such publication was made in exact 
accordance with the direction given by the 
authority, officer or person on the basis of the 
opinion which he was proved to have formed. 
It will be noted that the matter so regarded 
becomes one of the most petty-fogging technica- 
lity and goes far beyond any principles of 
commonsense. It will, however, be convenient to 
note the history of these various views as shown 
by decisions of our own and other Courts. 

Cll] Our attention has been drawn to two cases 
decided by Mulla J. in 1945, 1945 A. L J. 182® 
and 1946 A. L. J. 357.^ It will be convenient to 
quote the headnotes. In the first case the head- 
note runs as follows : 

“No order passed by the District Magistrate under 
the Defence of India Rules can have any legal effect 
until notice of that order has been duly published as 
required by B. 119, Defence of India Rules. Rule 119 
incorporates a mandatory provision which must be 
strictly carried out.” 

Beliance was placed on a decision of the Nagpur 
kigh Court, I. L. K. (1944) Nag. 160.® In the second 

case the beadnote runs ss follows : 

“The most important ingredient of R 119, Defence 
of India Rules is that it is ’or the authority passing the 
order to exercise its mind and to decide upon some 
method of publication. This power cannot be exercised 
by anyone other than the authority passing the order. 
Before a person can be charged with infringement of an 
order passed under the Defence of J® 

incumbent on the prosecution to establish that the 
authority parsing that order bad prescribed a cortam 
method of publishing that order and that method had 

been carried out.” t u u 

[ 12 ] In the second of these two cases, I should 
like to note that at one stage of the argument 
Mulla J. was prejiared to assume for the purposes 
of argument that it was under the District 
Magistrate's direction (as indicated by certain 
details endorsed on the order of the District 
Magistrate) that copies of his order were sent to 
various officers for consideration. In the result, 
however, he look the view that the mere fact 
that copies of the order were sent to various 
officers in accordance with these endorsements 
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was not sufficient to fulfil the requirements of 
the law and there was no proof in fact that the 
District Magistrate had prescribed the method 
of publication. Personally I am inclined to the 
view that where an order of any District Magis- 
trate is sent out from the District Magistrate's 
office to a number of different authorities for 
publication, it is a reasonable presumption that 
^ this was done under the orders of the District 
Magistrate himself. An authority, officer or 
person who makes an order under the Defence 
of India Buies is presumed to have the provi- 
sions of R. 119 in bis mind and, when he wants 
publication, to make a direction after a con- 
sideration of what is necessary in the circum 
stances of the case. These were, however, cases 
of orders made by District Magistrates. The 
case of an order made by the Provincial Govern, 
ment was for the first time considered by my 
brother Wall Ullah in 1945 A. L. J. 499.® It will 
be convenient to quote the headnote which runs 
as follows : 

“The provisions of B. 119, Defence of India Rules 
necessitate proof of two matters : (1) it must be shown 
that the authority making the order — in the case »n 
question the Provincial Government — indicated some 
manner, which in its opinion was considered best adap* 
ted for informing the persons concerned ; and (2) that 
such direction given by the authority concerned was 
actually carried out. Where there is no indication 
■vvhat-oever that the authority naaking the control 
order ever even applied its mind to the consideration of 
^ this rule in regard to the publication or notification of 
the ord»r m question, then the mere publication in the 
Official Gazette cannot be held to comply with the pro- 
visions of R. 119. The presumption, therefore, that the 
person concerned must be deemed to have been duly 
informed of the order does not arise. 

Where the accused pleaded ignoranfe of the U. P. 
Cattle, Sbei'p <fc Goats (Slaughter) Control Order, 1943 
it was established that the Control Order in question 
was not published in accordance with the provisions of 
R. 119, Defence of India Rules, held, that the accused 
could not be convicted for any contravention of the 
Control Order.” 
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[13] In this judgment the matter was discus, 
sed at some length and reliance was placed on 
the same Nagpur case in i.D.R. (1944) Nag. 150® 
mentioned earlier. The most important passage 
in the Nagpur judgment is that quoted in this 
judgment at page 601 which runs as follows : 


“This rule (119) lays an obligation on the officer mak- 
ing the order to publish notice of such order. The man- 
ner in which such notice is to be published is no doubi 
left to the discretion of that officer. If be adopts a mode 
of publication however inadequate or unreasonable, it is 
not liable to be questioned in any Court of law. (It may 
be noted that other Courts do not at all accept this 
proposition.) But the burden of proving publication ol 
the notice of that order in the manner contemplated by 
the officer making ihe order lies on the prosecution. Ic 
other words, it must be shown that the officer making 
the order himself prescribed the manner of its publica- 
tion and that the publication was made in that manner, 
The ohhg tion laid on the officer passing the order U a 
statutory obligation and it is incumbent on the prosecu- 
tion to prove that the statutory obligation was duly 


discharged. The prosecution cannot in such a case 
merely rely on the presumption of S. 114, cl. (e), 
Evidence Act, for the only reason that the making of 
the order and the direction to publish notice of it were 
official acts.” 

[14] I would remark here that it is a peculiar 
feature of the decision in l.L R (1944) Nag. 150® 
that the application in revision was ultimately 
dismissed on the ground that it had not been 
proved that the publication was not made in 
complete accordance with the direction of the 
officer passing the order. I would also like to 
remark that there is no such thing as cl. (e) of 
S. 114- What the learned Judge was referring to 
was illustration (e) and, in my judgment, the 
illustrations in s. 114, Evidence Act, are nothing 
but illustrations and it is always open to a Court 
to go back to the main section and consider 
whether that section, as it stands, is applicable 
to any given set of facts so as to enable the 
Court to draw inferences from those facts. The 
same view is said to have been taken by Sinha 
J. in another unreported case of a Magistrate's 
order in Cri. Ref. No 1161 of 1945.^ By the time the 
matter came before the Court again on 4th April 
1946 in 1946 A. w. E. 432,® the question had been 
considered by a Full Bench of the Patna High 
Court in I.L.R. (1946) Pat. 781 : A. I. R. 1946 Pat. 

1 ® in which the first headnote runs as follows : 

“It is a well-known practice of the Central and Pro- 
vincial Governments to publish their Acts and Notifica- 
tions in their Official Gazettes. Therefore when an 
order passed by the Central or Provincial Government 
is published by it in the Official G'-zette, it may be pre- 
sumed that the Government, while publishing the 
order, was aware of the provisions of H. 119 (1) and 
the publication was made in compliance with all its 
provisions including the provision as to the determina- 
tion of the most suitable form of publication *’ 

[15] I took the view that I was justified by 
this decision in differing from the view taken by 
my brother Judge and accordingly rejected the 
reference. A month later, on 9-5-1946. the proper 
interpretation of R. 119 was considered by a 
Division Bench consisting of the late Sic Iqbal 
Ahmad C. J., and Braund J., in 1946 A.W R. 428,^ 
It will again, I think, be sufficient to quote the 
first headnote which runs as follows : 

“When an order passed by the authority baa been 
published by it in the Official Gazette, it may be pre- 
sumed that it was aware of the provisions of R. 119, 
Defence of India Rules and that the publication in the 
Gizette was made in considered compliance with all its 
provisions, including the provision as to the determina- 
tion of the most suitable form of publication. There is 
nothing in R. 119 which required the authority to set 
out wbat its opinion was or how it was arrived at ” 

This part of the headnote is a quotation from 
fhe Patna case. The headnote continues *. 

If a principle were to be introduced that, wherever, 
by statute or rule, a discretion is reposed in any person 
to do an act, he had to prove aflirmatively his mental 
processes in exercising discretion, it would lead to im- 
possible results. Nor is it in accordance with well ac- 
cepted legal principles. There is great difficulty in 


196 Allahabad Bebi Pbasad v. Empeeob (FB) (Yorke J.) A. I. R, 


understanding why, once the act of publication itself has 
been proved, it should not, in conformity with S. 114, 
Evidence Act, be presumed that the official process of 
GODsideiing and forming an opinion as to the best 
method of publication has been regularly performed.** 

It is this paragraph which sums up the conclu- 
sions of the Division Bench. 

[16] The last case of this Court to which our 
attention has been drawn is the decision of 
Sinha and Mansur Alam JJ., in criminal Revn. 
NO. 1269 of 1945 connected with Nos. 1270 to 1282^ 
in which a reference was made to 1946 A. W, R. 
428.^ In their judgment in this case the learned 
Judges referred to the fact that the publication 
provided by R. 119 is itself a departure from the 
principle of law embodied in the maxim igno- 
rantia legis non-excusat and they went on to 
refer to an English case (1918) 1 K. B. 101,^® 
where a distinction was drawn between an ordi- 
nary law enacted by Parliament after due publi- 
city and the Defence of the Realm Regulations. 
The learned Judge remarked that there was 
about statutes a publicity even before they 
come into operation, which was absent in the 
case of many Orders such as that with which 
the Court was then dealing 9 ,nd, indeed, if cer- 
tain Orders were to be effective at all, it was 
essential that they should not be known until 
they were actually published. He therefore said 
that he was unable to hold that the order came 
into operation before it was known, that is to 
say, before the morning of I7th May. I have been 
unable to find that this decision has any real 
bearing. We have to interpret our own rules 
and cannot get much help from rules ^hicb, 
were differently framed and in respect of which 
so far as appears, there was no such provision 
as R. 119. Even as the remarks of the learned 
Judge were worded, he would have had to hold 
that the order was in operation as soon as it 
was known to the offender even if it was before 
the publication of the order in tbe ordinary way. 
Be that as it may, the attention of tbe learned 
Judges of this Court was then drawn to the 
decision in 194G A. W. E. 428^ and they remarked 
that that authority did not affect the case before 
them and that all it decided was that the pub- 
lication in the Gazette was a good publication 
and it was not necessary for the prosecution to 
prove that it was made in a manner which was 
l^roper in the opinion of such authority, officer 
or person. They went on to say : 

“We shall assume that the Governor or the Secretary 
of the Department concerned directed its publica^on 
and that it was done in the manner prescribed. But 
the object of tbe publication is mentioned in the rule 
itself. It is intended for ‘informing persons whom the 
order concerns.* It is still open to the applicants to 
contend that, even if there was a publication, the 
Gazette never reached them. Once it has reached them 
and conveyed the necessary information, it is not open 
to them to take exception to the manner or method m 


whloh the information was conveyed, but the receipt of 
the information is a sine qua non,** 

They went on to hold that these persons were not 
guilty of the breach of the order of 2lst April 
1943 because they received the information on 
the testimony of one of tbe prosecution witnesses 
himself only on 5th May 1943. 

[17] It seems to me evident that this decision 
was not in conflict with the decision in 1946 
A. W. R. 428.^ With the greatest respect I am, 
however, quite unable to accept tbe view ex- 
pressed in the last paragraph. Admittedly, at the 
date in question, R. 119 was in force in the form 
in which I have quoted it earlier and it was not , 
necessary for the prosecution to prove actual 
information, that is actual communication, to 
the alleged offenders. Once publication had been 
made the persons affected by the order were to 
he deemed to have been informed and, in my 
judgment, when a person is deemed to have been 
informed, it is not open to him to show that he 
was not actually informed. Buie 119 lays down, 
as I have said earlier, that there may he either 
actual information or constructive information 
and either is equally effective. 

[18] We have been asked by Mr. Pearey Lai 
Banerji to re-consider the decision in 1946 a.W.B. 
428^ in the light of some decisions of other High 
Courts. Reliance was placed on tbe Nagpur case, 
I.L.K. (1944) Nag. 150.® In that case reliance was. ^ 
first of all placed on the analogy of English law 
and the case in (1918) 1 K. B. lOl.^*’ The learn- 
ed Judge took tbe view that an order passed by 

a District Magistrate under R. 81 could not bind 
the persons concerned unless it was published 
in accordance with R. 119, Defence of India 
Buies. The learned Judge seems to have taken 
the view that the presence of an endorsement 
below the order itself implied that there was a 
direction by the District Magistrate after the 
District Magistrate had decided upon the method 
best adapted for publication. He then turned to 
the question whether there could be any pre- 
sumption that publicity was actually given in 
accordance with tbe direction. But in this com 
nection he concluded that as that point, which 
was a point of fact, had not been raised in the 
trial Court and the witness who could have 
given evidence on the point was not cross- 
examined, tbe applicant accused could not be 
allowed to take advantage of his own default ^ 
and it must consequently be held that wide 
publicity as contemplated by the District Magis- 
trate was given and the applicant had in point 
of law notice of the District Magistrate s order. 
Tbe conviction was accordingly upheld. 

[19] In a subsequent Bench case of the Nagpur 
High Court. I.L.R. (1945) Nag. 382,’" it was held 

that : 
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provisions of B. 119, Defence of India Rules are 
mandatory and not directory, and failure of service of 
notice of an order of detention in the manner presoribed 
under R. 119 Defence of India Rules makes a deten* 
tion under R. 26 (1) (b), Defence of India Roles illegal, 
and when an ineSeotive and inoperative order passed 
under B. 26 (1) (b), Defence of India Rules is sought 
to be continued by the passing of a fresh order under 
S. 9, Restriction and Detention Ordinance, there is no 
legal order of detention under the Defence of India 

^ Rules.” 

[20] The argument in this case was to the 
effect that R. 119 is intended to give information 
to the person concerned so that the person be 
fixed with a knowledge that an order has been 
passed against him. It was remarked that this 
was an order directing that a particular person 
be detained and was not therefore an order to 
which R. 119 applied in terms None the less, the 
view was taken that an order passed, while a 
person was already in detention under another 
order, was not legal because of the absence of 
service. With the greatest respect, 1 find great 
difficulty in accepting this view. The whole 
point of R. 119 is to saddle a person with know, 
ledge, direct or constructive, in order that that 
person may be liable to punishment if be 
commits a breach of the order. The information 
or communication really serves no other purpose 
and if in fact the person concerned in this 
particular case was of opinion that he was being 
detained without there being any legal order for 

^ bis detention, the natural course was for him to 
move the Court by an application under s. 491, 
Criminal P. C. at once. The applicant waited 
from 1942 until 1944 and it was only on receipt 
of the order dated 23-6.1944 on 4 7-1944 directing 
tb^t the order made on 16 11-1943 would continue 
that be claimed to have received notice of the 
detention order of 16-11-1943. It does not seem 
to me that there is anything in this case which 
can lead us to take a different view from that 
which has been taken by the Division Bench. 

[21] Reliance was next placed on three Bombay 
cases. The first of these is 46 Bom. L. R. 495.*^ 
The Division Bench took the view that : 

“Where an order is addressed to a private individual, 
it is difficult to bold that mere publication of it in the 
local official Gazette is sufficient notice to that individual 
of an order pasr^ed apainst him, unless there is reason 
to believe that be is in the habit of reading the Gazette 
or has read it in a particular instance.” 

[22] This was a case of an order under 
R. 26 (5-B) (b). Defence of India Rules and if R. 119 

K applied to it at all, then that portion of R. 119 
which refers to publication in the manner which 
the authority considers best adapted does not 
apply at all. Rule 119 itself contains provisions 
for service of notice addressed to an individual 
and the procedure mentioned therein does not 
include publication in the official Gazette. The 
learned Judges, however, went on to hold that : 
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“Where in fact the individual concerned knows per- 
fectly well that an order has been passed against him 
and acquires bis knowledge by other means, it cannot 
be said that he has not received notice of the order 
merely because notice is not given to him in the form 
prescribed by R. 119.” 

In effect the learned Judges adopted the view 
of R. 119 for which I have already indicated my 
own preference. 

[23] The second Bombay case relied on by 
Mr. Banerji is A- I. E. 1946 Bom. 368 This was 
a case of a Government order requiring the 
submission of weekly returns of stock of a shop 
in which, beside other articles, rice, wheat and 
bajri were sold. The notification requiring the 
submission of these returns was published in the 
Bombay Government Gazette. The point taken 
on behalf of the applicant to the High Court 
was that'' there was no evidence as to the 
manner which in the opinion of the authority 
issuing the order was best adapted for inform- 
ing the persons whom the notification concern- 
ed, and, that being so, no presumption could 
arise under R. 119 (l) that the accused was duly 
informed of the said notification. To put it 
more accurately, the accused persons could not 
be deemed to have been duly informed of the 
said order. The learned Judges remarked that 
there was an entire absence of evidence as to 
how, in the opmion of the authority issuing the 
notification, the notification was to be published. 
They did not think that in a case of this nature 
recourse should be had to the provisions of 
S. 114, Evidence Act, and that any presumption 
arose that the issuing authority had decided 
that the notififation was to be published in the 
Bombay Gazette alone. They went on to re. 
mark : 

“As pointed out by Woodroffe J., in 32 Cal. 1107,14 
the meaning of S. 114, illustration (e), Evidence Act 
is that if an official act is proved to have been done, 
it will be presumed to have been regularly done and 
that it does not raise any presumption that an act was 
done of which there is no evidence and the proof of 
which IS essential to the case.” 

[24] The learned Judges thus apparently took 
the view wbich has not been accepted in this 
Court that it cannot be presumed under s. 114 , 
Evidence Act from the mere fact of publication 
in the Government Gazette that the officer 
who directed that publication is the same officer 
who made the order which was to be published 
or if it was the same, that he gave his mind 
to the consideration of the question whether 
that was the method best adapted for informing 
the persons concerned. With all respect, I see 
no reason (and, indeed, the learned Judges have 
not put forward any reasoning) to prefer this 
view to the one embodied in our Division Bench 
ruling. On the contrary, it seems to me that 
where an authority, ex hypothesi an official 
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acquainted with the Defence of India Rules, 
'makes an order which again ex hypothesi he 
is aware should he published in the manner 
best adapted for informing the persons concern- 
ed, it is to be presumed that he must have 
given thought to the method of publication. It 
was suggested by Mr. Banerji that publication 
might have been more or less automatic, that 
is to say, that because it was a Government 
Order, it went into the official Gazette. But 
that seems to me to take the matter very little 
further. It is, of course, impossible to say who 
actually sent the order to the Government 
Gazette and it may well have been some one 
different from the officer who actully signed 
the original order either of his own motion or 
under the direction of the Governor himself. 
The authority — the Provincial Government — 
operates through different persons, the Governor, 
the Minister or under S. 93 the Adviser, the 
Secretary or the Deputy Secretary ; but when 
an order is made by any of these, it is sent 
through ordinary channels to the official Gazette 
and the mere fact that it is sent on by the 
higher offii'er implies that it has to go through 
the lower ranks to the proper destination. To 
my mind, illustration (e) of S. 114, Evidence 
Act, covers the whole of the procedure which 
leads to the publication of a Government order 
under the Defence of India Rules in the Official 
Gazette, and there is nothing in this decision 
which could lead us to a different view. 

[ 25 ] The only other Bombay case to which 
reference was made is A. I. B. 1945 Bom. 389,^® 
and learned counsel baa not been able to show 
us in what way it is applicable to the pre- 


sent case. 

[26] To sum up, I find no force whatever in 
the contention of learned counsel that the only 
presumption which can be made under s. 114, 
Evidence Act is that some one, not necessarily 
the authority which made the order, decided on 
the best form of publication and ordered publi- 
oati<tn in the Official Gazette. 

[ 27 ] I have not thought it necessary in 

remarks I have made above to discuss 

subsequent amendment by which R. 119 

was added to the Defence of India Rules. 

that amendment it was provided as follows : 

“If in tbe course of any judicial proceedings a ques- 
tion arises whether a person was duly informed of an 
order made in pursuance of tho»e Rules, compliance 
will subr. (1 or, in a case to which sub*r. (1 A) 
applies, the notification of tbe order, shall be conclusive 
proof that he was so informed; but a failure to comply 

with 8ub-r. (1) : iu * 

(i) shall not preclude proof by other means that he 

was 80 informed; and a »» 

In) shall not affect the validity of the order. 

[‘ 28 ] This amendment was made by a notin- 
catioii dated 21-7-1946 and it has been contended 
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by Mr. Banerji that it could not have retros- 
pective effect. In my judgment, there is no 
question of retrospective effect because the 
amendment provides merely for a rule of evi- 
dence to be adopted in future judicial proceed- 
ings. The amendment as a whole merely has this 
effect that whereas under the order as it stood 
formerly compliance with sub r. (l) had the 
result that the persons concerned were deemed ^ - 
to have been duly informed, compliance with 
sub-r, (l) now becomes conclusive proof that the 
person concerned was so informed. Provision 
(i) has this effect that even a person who before 
publication in the Gazette saw the completed 
and signed order on tbe table of the Secretary 
to Government and thereafter proceeded to con* 
travene that order would be punishable for a 
breach of the order. Provision (ii), as it seems 
to me, goes no further than to support the view 
which I previously held that the publication or 
communication of the order and its validity are 
two entirely separate matters. The order itself 
when once it is signed is a perfectly good and 
valid order, but no one can be convicted for a 
breach of the order unless and until there has 
been a communication either direct or construc- 
tive by publication in accordance with the terms 
of sub r. (1). In the light of the decision of the 
Division Bench, the applicant has not a leg to 
stand on. If it be considered that sub-r. (l) was 
still applicable, he is deemed to have been in- > 
formed both of the original Cotton Cloth and 
Yarn Control Order and the amendment 6-a, 
and if sub-r. (IB) was applicable, then the ad- 
mitted fact of publication, which I hold to be a 
compliance with sub-r. (1), is conclusive P^oof 
that he was so informed, I have already held at 
the beginning of this order that the failure of 
the applicant to enter these exhibits in his 
books did amount to a breach of B. e-a. The 
applicant was, therefore, rightly convicted and 

there is no force in this application. 

[29] Before I leave the case. I should perhaps 
remark that Mr. Banerji addressed to us an 
ingenious argument to the effect that, by t 
applicant’s system of accounts, he d id not 
enter any cloth received on invoice in hie ac- 

counts until, at or before the expiry of the 
15 days’ time allowed by the local busme^ 
custom, he paid his vendor for that cloth. This 
cloth having come in on 26th June was no 
yet due to be entered in the accounts, it wiu 
be sufficient to say that there is no evidence 
whatever on the record to support ®.llegea 
method of keeping accounts and, secondly, tbac 
that was not the applicant’s case. On the co - 
trary. he attributed his failure to enter Exa. 1 to 
15 (and not Exs. 16 to 92) in his accounts to 
fact that he was away from Cawnpore fro 
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25th JuD6 to 4tb July and from start to finish 
he claimed that as Exs. 16 to 92 were his private 
property collected for the purpose of the gauna 
ceremony, he never intended to enter these 
exhibits in his accounts at all. 

[so] Finally on the question of sentence I 
agree with my learned brother that in the cir- 
cumstances of this case the sentence of imprison- 
ment may be reduced to the period already 
undergone. 

[81] Yerma G. J. — I agree with the order 
proposed by my brother Yorke. Mr. Pearey 
Lai Banerji argued the case with his usual 
ability, thoroughness and fairness and cited all 
the relevant decisions, reported as well as un- 
reported. There is a clear conflict of judicial 
opinion, and it is undeniable that there are 
several decisions which support the Contentions 
put forward by the learned counsel. Upon a 
careful consideration of the whole matter, how- 
ever, I find myself in entire agreement with the 
decision of a Bench of this Court, consisting of 
Iqbal Ahmad C. J., and Braund J. in Rai Baha- 
dur V. Emperor'^ which, we are told, has so far 
been published only in the Allahabad Weekly 
Reporter and is to be found at page 428 of the 
Volume for 1946. I should also like to place on 
record — if I may do so with respect — my sense 
of indebtedness to the very instructive judgment 
of Fazl Ali, C. J., in the Full Bench case in 

I. L. K. (1946) Pat. 781.® 

[32] Waliullah J. — I also agree with the 
order proposed by my learned brother, Yorke J. 
As I was responsible for the decision in 1945 
A. L. J. 499,® I should like to mention that the 
question of a presumption under s. 114, Evidence 
Act was neither specifically raised by the counsel 
for the parties nor was discussed by me in the 
judgment. However, on a full consideration of 
the whole matter, particularly in the light of 
the Bench decision of this Court in 1946 A. w. R. 
428,® and the Full Bench decision of the Patna 
High Court in 24 Pat. 781,® I feel satisfied that 
the publication of the control order in the official 
Gazette gave rise to the presumption under 
8. 114, Evidence Act that the provisions of 
R. 119 ( 1 ), Defence of India Rules, including the 
provision for determining the most suitable form 
of publication, were fully complied with. 

[83] Mootham J. — I agree with the pro- 
posed order, and with the reasons therefor. 

[84] Mathup J. — I also agree and have 
nothing to add. 

[35] By the Coupt. — The application for 
revision is allowed only to this extent that the 
sentence of imprisonment is reduced to the 
period already undergone. The applicant need 
not, therefore, surrender to the bail allowed to 
him by the order made by this Court on 7 ' 3 -l 946 . 
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In other respects the application is dismissed. 
The sentence of fine and the sentence of impri- 
sonment in default of the payment of the fine 
are maintained. The order made by this Court 
on 7-3-1946, staying the realisation of the fine 
imposed on the applicant, Debi Prasad, is here- 
by discharged. 

D.S. Order accordingly. 
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Verma and Hamilton JJ. 

Sheo Shanker Bhatt and another — Defen- 
dants — Appellants v. Mott Lai Selhat 
and another — Plaintiffs — Respondents, 

First Appeal No. 83 of 1943, Decided on 11 1-1946, 
from decision of Civil Judge, Benares, D/- 25-9-1941. 

Limitation Act (1908), S 19 — Acknowledgment 
made beyond prescribed period but within period 
to be excluded under local or special Act does not 
fall under S. 19. 

An acknowledgment which is given not within the 
period of limitation prescribed by Sch. 1, Limitation 
Act, but within a period which is to be excluded under 
a local or special Act, is not an acknowledgment within 
the meaning of S. 19 and does not give a fresh starting 
point of limitation: 26 A I.R. 3938 All. 217 (F.B.), Fofi.; 
22 A I.R. 1935 P. C. 85, Explained and Distinguished'^ 
25 A. I. R. 1938 Mad. 19 and 24 A. I. R. 1937 Oudh 
26, Not followed. [Paras 2, 4] 

Limitation Act — (’42-Com.) S. 19, N. 12, Pt. 6a. 

Walter Datt^ P. N. Haksar and A. K. Kirty 

for Appellants. 

A, Sanyal — for Respondents. 

Cases referred : — 

1. (’38) I. L. R. (1938) All. 363 : 25 A. I. R. 1938 All. 
217: 175 I. C. 556 IF.B.), Shankar Lai v. Rana Lai. 

2. (’35) 67 All. 242 : 22 A. I. R. 3935 P. C. 85 : 62 
I. A. 80 : 155 I C. 205 (P.C.), Maqbul Ahmad v. 
Onkac Pratap Narain Singh. 

3. (’38) I L.R. (1938) Mad 439 : 25 A.I.R 1938 Mad. 
19 : 176 I.C. 323, Sambayya v Pedda Subbayya. 

4. (’37)12 Luck. 531 : 24 A I.R. 1937 Oodh 26 : 165 
I. C. 269, Sukhnandan Prasad v. Ahmad Ali Khan. 

Yerma J. — This is an appeal by the defen- 
dants in a suit for the recovery of Rs 9025. 
The Court below has granted the plaintiffs a 
decree for rs. 7700 with proportionate costs and 
future interest at three per cent, per annum. 
It appears that the plaintiffs agreed in the Court 
below that the suit should be decreed for Rs. 7700 
only and that the defendants also accepted the 
correctness of this figure and stated that a decree 
might be passed for that amount if their plea of 
limitation was not accepted. 

[ 2 ] The suit, which was instituted on 26th 
September 1941 (and not I6th November 1941 , as 
stated in the judgment of the Court below), was 
based on a Sarkhat dated l6th September 1933 . 
The plaintiffs alleged that their suit was saved 
from the bar of limitation because of two reasons, 
(1) tbat the period from 5th August 1936 to 30th 
September 1939, had to be excluded because of 
proceedings taken by some of the debtors under 
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the United Provinces Encumbered Estates Act, 
and relied on S. 9 (5) of that Act and (2) that 
there was an acknowledgment of the debt by the 
present defendants-appellants in a written state* 
ment filed in those Encumbered Estates Act 
proceedings on 2l8t September 1939 The defen- 
dants-appellants agreed that the plaintiffs were 
entitled to the exclusion of the period from 5th 
August 1936 to 30th September 1939, in other 
words, that the plaintiffs could bring a suit on 
the basis of this Sarkhat upto 11th November 
1939 . They contended, however, that, as the 
acknowledgment relied upon had been given, 
not within the period of three years prescribed 
by Sch. 1, Limitation Act, but within a period 
which was to be excluded under a local or special 
act that acknowledgment was not an acknow- 
ledgment within S. 19, Limitation Act and that, 
therefore, the suit was barred by time. The 
Court below overruled this contention of the 
defendants. 

[ 3 ] The only question that arose in the Court 
below, and that has been argued before us, is 
the question of limitation. On behalf of the 
appellants reliance has been placed on the Full 
Bench decision of this Court in i. Ij. r. (1938) 
ALIi. 363.^ That decision is entirely in their 
favour. Learned counsel for the plaintiffs res- 
pondents has contended, however, that it required 
reconsideration because it runs-'-counter to the 
decision of their Lordships of the Privy Council 
in 57 ALL. 242,^ and has emphasised that in the 
judgment of the Full Bench in l.L.R. (1938) all. 
363,^ the Privy Council case has not been men- 
tioned, although it had been decided three years 
earlier. The argument is that, as their Lordships 
of the Privy Council observed in their judgment 
that the period which has to be excluded under 
S. 14, Limitation Act has to be added to what is 
primarily the period prescribed by sch. 1, Limi- 
tation Act, the period which hns to be excluded 
under S. 9 (5), U. P. Encumbered Estates Act 
must also be deemed to be on the same footing 
as a period which has to be excluded under S. 14, 
Limitation Act. It appears to us that this con- 
tention is not well-founded. In the first place, 
even though the case in 67 ALL. 242 does not 
appear to have been cited before the learned 

Judges who decided the case in I. L. R- 
ALL. 303.1 ti,ey do make observations wbicb 
indicate the grounds on which they would have 
held that the decision of the Privy Council was 
not applicable to the facts of the case before 
them. At p. 366 of the report they observed as 

'question before us is, therefore, whether an 
acknowledgment made after the 

cribed perwd, but during an excluded period --excluded 
by a special and local Aot-ean f<.rm an acknowledg- 
roent to extend limitation under S. 19, Limitation Act. 


and at p. 370, at the end of their judgment, they 

stated their conclusion thus : 

“The conclusion, therefore, is that S. 19 cannot apply 
to an acknowledgment made after expiry of the period 
of limitation prescribed but during the period excluded 
bv S. 52. U. P. Court of Wards Act, Act 4 [IV] of 
1912.” 

It has thus been clearly held by the Full Bench 
that whatever may be the position when a cer- 

tain period has to be excluded under one of the 
sections of the Limitation Act — a period which 
has to be excluded under any other enactment 
does not stand on the same footing. The words 
in S. 19, Limitation Act, are “before the expira- 
tion of the period prescribed”. This must, in our 
opinion, mean prescribed by the Act in which 
S. 19 occurs, that is, the Limitation Act, read by 
itself and without reference to any other enact- 
ment. The observations of their Lordships of the 
Privy Council in 67 ALL. 242, ^ relied upon by 
the plaintiffs respondents, were made with refer- 
ence to a section of the Limitation Act itself 
and learned counsel for the plaintiffs- respondent 
has failed to convince us that we shall be justi- 
fied in bolding, on the basis of those observations, 
that the Full Bench decision in I. L. R. (1988) 
ALL. 363^ requires reconsideration. It may also 
be pomted:out that 8.3, Limitation Act, mak^ 
it incumbent on the Court to dismiss every suit 
instituted after the period of limitation prescribed 
therefor by Sch. l, and the only exception is 
contained in the words “subject to the provisions 
contained in Ss. 4 to 26 (inclusive).” That also 
indicates that, where a plaintiff, instituting a 
suit after the period prescribed by sch. l. Limi- 
tation Act, seeks to take advantage of an enact- 
ment other than the Limitation Act, he is not 
entitled to contend that his suit is outside the 

mischief of s. 3. 


[ 4 ] Learned counsel for the plaintiffs- respon- 
lents has also cited the cases in I. L. R. (l938) 
Had. 439» and 12 Luck. 631,* The question in 
he latter case had also arisen as to a period 
jxcluded by S. 52, U. P. Court of Wards Act 
ind the decision there is just the reverse of what 
;he Full Bench of this Court subsequently decided 
n I. L. R. (1938) ALL 363.^ No reasons, however, 
ire given by the learned Judges of the Chief 
Oourt for the conclusion. The whole of the judg- 
ment on this point is contained in two sentences 

tbi^ way a suit on the basis of the earlier pro- 

mi Jory note would have been in time upto 
1932 and a suit on the second promissory ^te ^oma 
Lave been in time up till 30th August 1932. The ^ett^ 
(Ex 19) and the post card (Ex 18 ) were, therefore, 
wJ-itten before the period of limitation for a suit on th 
promissory notes had expired,’ 

There was no consideration of the ® 

the relevant sections of the Limitation . 

a suit would have been in time upto a certain 
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date does not necessarily lead to the conclusion 
that an acknowledgment given before that date, 
but after the expiration of the period laid down 
in sch. 1, Limitation Act, is a good acknowledg- 
ment within the meaning of s. 19, Limitation 
Act. In the former case, the learned Judges of 
the Madras High Court did interpret the obser. 
vations of their Lordships of the Privy Council 
in 57 ALL. 242^ as laying down that the word 
^'prescribed” in s. 19, Limitation Act, is not 
limited to the period mentioned in sch. 1 of the 
Act and that, in computing the period prescribed, 
the period which a party is entitled to exclude 
under any law for the time being in force should 
be taken into account. We do not, however, 
think, as has already been stated, that the Privy 
Council decision, which was concerned with the 
interpretation of S. 14, among other sections of 
the Limitation Act, adversely affects the decision 
of the Full Bench of this Court in I. L. r. (1938) 
ALL. 363^ which was a case in which the exclu- 
ision bad to be made under an enactment other 
ithan the Limitation Act. That decision is bind, 
ling on us and we must, therefore, hold that the 
[Court below was wrong in coming to the con- 
I elusion that the suit was saved from the bar of 
(limitation. 

[5] Learned counsel for the plaintiffs-respon. 
dents has also argued that the proviso to S. 9 (5), 
U. P. Encumbered Estates Act, must be deemed 
to be incorporated in the Limitation Act and 
must he treated as one of the provisions con- 
tained in that Act. We do not think that there 
is any justification for this contention. 

[6] The appeal must be allowed and it must 
be held that the suit brought by the plaintiffs- 
respondents was barred by time. We accordingly 
allow the appeal, set aside the decree passed by 
the Court below and dismiss the suit with costs 
in both Courts. 

N.s. Appeal allowed, 

[G. N. 05.] 
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FULL BENCH 

Yorke, Malik and Walt Ullah JJ. 

Mohd. Yasin — Plaintiff — Appellant v. 
JRahmat Ilahi — Defendant — Pespondent. 

Second Appeal No. 1286 of 1943, Decided on 
18-12-1946, from decision of Civil Judge, Bijnor, 
D/- 3-5-1943. 

••(a) Muhammadan law—WaqI Hanafi law 

Waqf, creation of — Merc declaration by waqif is 
sufficient — Delivery of possession of properties to 
mutwalli is not necessary : lo All. 321, OVER- 
RULED. 

Per Full Bench — According to the Hanafi School of 
Muhammadan law, in order to create a valid wakf, a 
mere declaration by the waqif is sufficient and it is not 
necessary for the completion of the wakf that the 
person appointed mutwalli under it should be given 
1047 A/26 & 27 


possession of the dedicated properties : 15 All. 321, 
OVERRULED; 20 Cal. 116 (F. B.), Expl.; Case law 
discussed. [Paras 16, 18, 20 and 28] 

(b) Practice — Precedents — Stare decisis — Prin- 
ciple of — Applicability. 

The principle of stare decisis is applicable only where 
the effect of departing from an established rule of 
decision will be to unsettle transactions which have 
been previously supposed to be finally settled. That 
principle does not come into operation where the result 
of departing from an incorrect view of law is merely 
this that in disputes on subjects to which the law applies 
a new set of defences will be put forward in the Courts : 
8 A.I.R. 1921 Cal. 15 (S. B.); 2 A.I.R. 1915 P. C. 127 
and 3 A. I. R. 1916 P. C. 182, Ref. [Paras 17 and 29] 

(c) Muhammadan law — Hanafi law — General 
rules as to interpretation — Difference of opinion 
between the three masters ~ Rule of preference — 
No inflexible rule that Abu Yusuf’s view is entitled 
to preference. 

Per Malilc J. — Rules of preference as between the 
three masters of the Hanafi School of Muhammadan 
law, namely, Abu Hanifa.and his two disciples Imam 
Muhammad and Abu Yusuf, were for the guidance of 
ancient jurists and are of no help where there is a 
clear preponderance of authority in support of one 
view. It cannot be laid down as a general proposition 
that the view of Abu Yusuf is entitled to preference 
when the three Imams have given different opinions on 
a particular point : 20 A. I, R. 1933 All. 634, Rel. on; 8 
All. 149 (F. B.), Ref. [Para 18] 

Per Wali Ullah J . — There are no fixed and inflexible 
rules of interpretation when there is a diflerence of 
opinion among the three masters on a particular point. 
The subsequent history of the conflicting opinions 
expressed by the masters and particularly the views 
held by later doctors regarding the correctness or other- 
wise of these opinions will, generally speaking, be of 
much greater importance : 20 A. I. R. 1933 All. 634, 
Ref. [Para 22] 

Cases referred 

1. (’93) 15 All, 321, Mahomed Aziz Uddin Ahmad Khan 
V. Legal Remembrancer to Government. 

2. (’93) 20 Cal. 116 (F. B.), Bikani Mia v, Shuk Lai 
Poddar. 

3. (’27) 49 All. 391 : 14 A.I.R. 1927 All. 255 : 99 I. C. 
1052, Muhammad Shafi v. Muhammad Abdul Aziz. 

4. (’22) 49 Cal. 477 : 9 A. I. R. 1922 Cal. 429 : 67 I. C. 
77, Ginjira Ebatun v. Mahomed Faqirulla Mia. 
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Mahomed Ahsanulla v. Amarchand Eundu. 
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896, Muhammad Yunis v. Muhammad Isbaq Eban. 
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52 All. 368 : 123 I. C, 369, Ghazanfar Husain v. 
Mt. Ahmadl Bibi. 
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Begum. 
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I. C. 167, Ma E Khin v. Maung Scin. 
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I. G. 638, Mahomed Ibrahim v. Bibi Mariam. 

16. (’35) 16 Lab. 432 : 22 A. I. B. 1935 Lab. 626 : 

159 I. G. 250, Mahomed Said v. Mt. Sakina Begam. 

17. (’37) L L. B. (1937) 18 Lah. 276 : 24 A. LB. 1937 
Lab. 552 : 172 I. G. 37, Zafar Husain v. Mahomed 
Ghiaa Uddin. 

18. (*38) I.L.B. (1938) Mad. 148 : 24 A.I.B. 1937 Mad. 
731 : 173 I. C. 699, Eutti tJmma v. Kedungadi Bank 
Ltd. Gallcut. 

19. (’12) 14 I. G. 988 (Bom.), Abdul Bajak v. Jimbabai. 

20. (’20) 67 I. G. 991 : 7 A. I. B. 1920 Bom. 152, 
Husseinbhai Cassimbbai v. Advocate-General, Bombay. 
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I. G. 26, Anis Begam v. Mahomed Istafa Wall Khan. 

23. (’92) 14 All. 429 (F. B.), Agha All Ehan y. Altai 
Husan Eban. 

24. (’98) 25 Cal. 9 : 24 I. A. 196 : 7 Sat. 199 (P. C.), 
Agha Mohammad Zafiar v. Koolsom Bibi. 

25. (’46) 33 A. I. B. 1946 All 468 ; 227 I. C. 50, 
Mahomad Imdad Ullah y. Mt. Bismillah. 

26. (’21) 48 Cal. 184 : 8 A.I.R. 1921 Cal. 15 : 58 I. C. 
353 (S. B.), Chandra Binode v. Ala Buz. 

27. (1915) 1915 A.C. 1100: 2 A.I.B. 1915 P.C. 127:84 
L. J. P C. 234 : 31 T. L. B. 590 (P.C.), Pate v. Paie. 
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44 Cal. 759 : 44 I. A. 65 : 39 I. C, 156 (P. C.), Tri- 
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Inam-ullah — for Appellant. 

C. B. Agarwalla — for Respondent. 

Yorke J. — This Full Bench reference arises 
out of a suit for possession of certain property 
on behalf of a mosque known as Hazrat Shah 
Wall in the town of Nagina in the Bijnor 
district on the allegation that the plaintiff was 
the owner of this property by reason of a deed 
of waqf executed on 11.5-1939 apparently by one 
Maula Bakbsh, father of the defendant Babmat 
Ilabi. The main contention put forward on 
behalf of the defendant was that no waqf bad 
been validly created inasmuch as the plaintiff 
mosque had never obtained possession of the 
property. The trial Court, the Munsif of Nagina, 
held that possession of the dedicated property 
had been given by the waqif Maula Bakbsh to 
the mutwalli of the mosque and therefore the 
waqf was nob invalid on the ground of failure 
to give possession. 

[2] In the lower appellate Court the Civil 
Judge of Bijnor has held that possession was 
never given to the plaintiff mutwalli and that 
the waqf was for that reason invalid and could 
not now be enforced. The appeal was therefore 
allowed and the plaintiff’s suit dismissed. 

[3] It is agaiost this decree that the plaintiff 
came in secocd appeal to this Court and put 
forward the contention that under the Hanafi 
law it was not necessary for the completion of 
the waqf that the person appointed mutwalli 
under the waqf should be given possession of the 
property and the mere declaration of waqf was 
sufficient. The case came before one member of 
this Bench when it was not disputed that in the 
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light of the decision of this Court starting 
the case in 16 all. 321^ the learned Civil Judge,, 
if he came to the conclusion that possession had 
not been delivered to the plaintiff, was bound tO' 
hold that the waqf was invalid. It was, however,, 
pointed out that the view taken on this point by 
this High Court was at variance with the almost- 
unanimous view of all the other High Courts in.- 
India including the other High Court in these 
provinces, that is, the Chief Court of Oudh. In 
these circumstances, it was thought desirable to 
refer the appeal to a larger Bench for considera- 
tion of the question whether the view taken by 
this Court in the earlier decisions was a correct 
view of the Hanafi law on the subject or not. 
On the matter being referred to a Bench of two 
Judges, it was felt that if such a Bench came to 
the conclusion that the view of the Hanafi law- 
on the subject previously held by this Court 
was incorrect, the Bench would still not be in . 
position, properly speaking, to differ inasmuch/ 
as it would be a Bench of equal jurisdiction 
with the Benches -which had previously expressed 
upon the point. The case was accordingly referred 
to the present Bench and we have been taken 
through the rulings of this High Court and 
number of cases of other High Courts and havfr 
also considered the commentaries which deal 
with the matter. 

[4] A number of cases of this High Court have 
been put before us. The first of these is the deci- 
sion in 15 ALL. 321* to which we have referred 
above. The headnote runs as follows : 

"According to tbe law of Sunni Mobamraadans it is* 
essential to the yalidity of a waqf that tbe waqif should 
actually diyest himself of possession of the waqf pro- 
perty. Hence where a Sunni Muhammadan executed 
and registered what purported to be a deed of waqf, 
but never acted upon it and retained possession until 
his death of tbe property dealt with by the deed, whiob- 
property subsequently passed to his two sons by inheri- 
tance : Held^ that no valid waqf of the property men- 
tioned in tbe said deed was constituted." 

The question which the learned Judges put to- 
themselves was : “Is this deed, as amongst 
Sunnis, so valid by virtue of its execution only 
that this action to compel the execution of th& 
trust would lie?” The learned Judges (Tyrell 
and Blair JJ.), remarked : 

"We have been referred to authorities for the pro- 
position that seisin, either formal or constructive, is 
essential to the validity of the waqf. The point is 
dealt with on p. 115 of the Tagore Lecture on Muham- 
madan Law, Part II, for 1874, where the author sums 
up in tbe following sentences : ‘Thus the approprlatiorr 
becomes valid, that is, absolute, according to the various 
opinions of the three great lawyers; according to Abu 
Hanifa, in consequence of the appropriator’s declara- 
tion, and tbe Magistrate’s subsequent decree; according 
to Abo Yusuf, by his simple declaration, and, according 
to Muhammad, by bis declaration and delivery to & 
procurator. It passes out of the possession of the 
appropriator*." 
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The learned Judges went on to quote from 
Hamilton’s Hedaya on p. 232 of the 1870 Edition. 
We need not here refer to the view of Abu 
Hanifa but to the opinions of the disciples, Abu 
'Yusuf and Muhammad. “Abu Yusut” they say, 
“alleges that his (the appropriator's) right of pro- 
perty is extinguished upon the instant of his saying : 
*1 have appropriated' and such also is the opinion 
^ of Shad, because that is a dereliction of property in the 
^ same manner as manumission. Muhammad says that 
it is not extinguished ontU he appoints a procurator and 
delivers it over to him; and decrees are passed opon 
this principle.” 

They then went on to refer to and base their 
decision on a then recent decision of the Calcutta 
High Court. They said : 

“A case lately came before a Full Bench of the 
Calcutta High Court, 20 Gal 116,^ in which the com- 
parative authority of Abu Yusuf on questions of Muham- 
madan law amongst Sunnis is discussed, and the 
majority of the Full B^^nch decided that the authority 
of Abu Yusuf is to be postponed to that of Muhammad. 
This latter’s exposition of the law which has just been 
cited supports the appellaot's case.” 

They proceeded accordingly to find in favour of 
the appellant, holding that there never was a 
valid and operative waqf but an inchoate endow- 
ment only, which stopped short at the written 
and registered declarations of the defendant’s 
father, from which be at once receded before he 
had put it out of bis power to do so by divesting 
himself of the property. 

[5] It has been observed by Sir Dinsbah 

^ Mulla in his Principles of Muhammadan Law, 

12th Edition 1944, at p. 25, para. 28, dealing with 

I'General rules of interpretation of Hanafi Law”: 
“that it isageneral rule of interpretation of the HanaQ 
Law that where there is a difference of opinion between 
Abu Banifa and his two disciples, Abu Yusuf and 
Imam Muhammad, the opinion of the disciples prevails 
where there is a difference of opinion between Abu 
Hanifa and Imaiir Muhammad, that opinion is to be 
accepted which coincides wiih the opinion of Abu 
Yusuf. When the two disciples differ from their master 
and from each other, the authority of Abu Yusuf is 
generally preferred.” 

In this connection he has referred in a footnote 
to a number of decisions of different High Courts 
and specifically he has referred to the case, 15 
AIjI. 1 . 821,^ and remarked that : 

“in this case It was held that the opinion of Imam 
Muhammad should be preferred to that of Abu Yusuf, 
the Court thinking 'ibouuh erroneously) that it was so 
laid down by the Full Bench in 20 Cal. lib 2 >» 

It may be noted in this connection that in a 
later case of this Court, 49 all 391,® at p. 394, 
Ashwortn J. noted that in 20 cal. 116 ® it was 
^ nowhere expressly stated that Imam Muhammad 
was to be preferred to Abu Yusuf He remarked: 

“I concur with the finding (of Pullan J.) on the 
ground that according to Imam Muhammad actual 
delivery of the waqf property to the mutwalli is a 
condition precedent of tbe waqf taking effect and on 
the ground that we have bten shown no decision of 
this Court which dissents from the view expressed in 
15 ALL. 3211 that the authority of Abu Yusuf is to be 
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postponed to that of Imam Muhammad. This decision 
purports to follow a Full Bench decision of the Calcutta 
High Court in 20 Oal. 116.^ I have examined that 
decision of the Calcutta High Court but cannot find 
that it expressly states that Imam Muhammad is to be 
preferred to Abu Yusuf, but indirectly this decision 
appears to have followed Imam Muhammad and there 
have been other decisions apparently preferring the 
authority of Imam Muhammad, even though they do 
not expressly state that he is a superior authority for 
this province to Aba Yusuf. The case has not been 
argued before us in a manner which would, 1 think, 
justify a refusal to follow the decision in 15 All. 3211 
or would justify our putting the matter up before a 
Full Bench of this Court.” 

What precisely was meant by this last remark 
does not appear. 

[6] In these circumstances, I have thought it 
desirable to look more carefully into tbe decision 
in 20 cal. 116® though before doing so I 
should note that it is clear that it has never 
been regarded in the Calcutta High Court as 
supporting the inference .drawn from it by this 
High Court. In fact, in the subsequent case in 49 
cal.477,^Mook6rje6 J», although he remarked that 

“In a recent case in tbe Allahabad High Court, 15 
All. 821,1 where tbe decision in 1838 Fulton 345,^ was 
not brought to the notice of the Court, preference was 
given to the opinion of Imam Muhammad,” 

made no reference to 20 cal. 116 ® as an authority 
for that proposition and inconsistent with 1836 
Fulton 346.® On the contrary he referred to a 
number of cases for tbe proposition that the 
rule enunciated in 1838 Pulton 345® had never 
been successfully challenged. 

(7] Turning now to 20 Cal. 116 ,® the question 
at issue no doabt was the question of the validity 
of a waqf; but the specific question was of the 
validity of a waqf for the benefit of children, 
kindred or neighbours in perpetuity. The Full 
Bench consisted of five Judges, two of whom 
Prinsep and Trevelyan JJ. held that upon the 
findings of tbe lower Courts no second appeal 
lay, and it was not, therefore, necessary to 
express any opinion as to the validity of the 
instrument. Three Judges were of opinion that 
the instrument did not create a valid waqf, 
there being no substantial dedication to religious 
and charitable purposes. But a majority of the 
Full Bench nonetheless held that a charge created 
by the deed in question was valid. It is thus at 
once apparent that the question for decision was 
not tbe same question which was for decision in 
15 ALL. .321,' and 20 Cal. 116,® therefore, can only 
be helpful in so far as it contains dicta upon the 
weight to be given to the opinions of the three 
Imams. Abu Hanifa, Abu Yusuf and Muham- 
mad on a question of Hanafi law. The report 
contains a long statement of the authorities which 
were put before the Court and the arguments 
by which it was contended that the opinion of 
Abu Yusuf was to be preferred and in that con- 
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nezion reliance was placed on the case in 1838 
Fulton 345.® The first judgment was pronounced 
by Ameer Ali J. and included in this judgment 
were quotations from numerous authorities, 
Fatawa Alamgiri, Eadd-ul-Mukhtar, Fatawa 
Kazi Khan, Fath-ul-Kadir and numerous others. 
At p. 171 the learned Judge remarked : 

“Before dealing with the case under reference, it 
seems to me necessary to clear away certain impressions 
regarding the respective opinions of Abu Hanifa, Abu 
Yusuf and Muhammad, which have formed the subject 
of elaborate arguments at the Bar. There is absolutely 
no difference between them as to the obligatoriness of 
a waqf or as to the validity of a waqf in favour of one's 
own or anybody else’s family or descendants. The oply 
dispute among them is (a) as to when and how it 
becomes binding and obligatory. Abu Hanifa thought 
a waqf to be revocable so long as the endower had not 
obtained the im-primature of the Kazi or ‘death came 
upon him,’ when it would become irrevocable. Abu 
Yusuf and Muhammad held that it was irrevocable, 
binding and obligatory (la 2 im) from the moment the 
consecration was made; but they differed as to how 
and when it should become operative. Abu Yusuf ruled 
that the waqf became binding upon the mere declara- 
tion of the dedication. Muhammad thought that it was 
not irrevocable until the property had been consigned 
to a mutwalU. With reference to these different views, 
Tahtawi says, ‘no one has accepted the opinion of the 
Imam (Abu Hanifa), some few have followed Muham- 
mad, hut the universality of lawyers have adopted 
Abu Yusufs rtde.^ The Manah, the Fath-ul-Kadir, 
etc., all say the Fatwa is with Abu Yusuf. The Alam- 
giri says that the lawyers of Balkh follow Abu Yusuf, 
and we (meaning the Indian Judges) decree accord- 
ingly.’ I have given here the epitome of the dicta 
contained in the law-books, without burdening my 
judgment with quotations.” 


Further down the same page (172), after saying 
that there are three other points upon which Abu 
Yusuf and Muhammad differ and stating the 
points of difference, he says: 

“As regards the other matters, Abu Yusuf ruled that 
*the waqf of Ulushaa' was valid, and that the endower 
could lawfully reserve for himself the usufruct or indeed 
‘make a waqf on himself,’ and all the Mohammedan 
lawyers and Judges ‘have followed Abu Yusuf.’ In India 
‘the fatwa,’ says the Alamgiri, ‘is with Abu Yusuf.’ 
And the British Indian Courts themselves have ac- 
cepted and followed, under the guidance of their Law 
Officers, the rule of Abu Yusuf in (a>, (b) and (c) . 

(a) being the point referred to above as (a) and 

(b) and (c) the first two of the other three 

points. 

[8] The second judgment was pronounced by 
Ghose J. He has quoted at considerable length 
from the authorities and at p. 185 has refer- 
red to Doe d Jaun Bibi’s case,® decided in 
1838. It is significant, so far as it relates 
to the decision of this Court in 15 ALL. 321, 
that Ghose J., while quoting the questions 
put to the Moulavies of the Court in 1838 Pul- 
ton 345® and the answers given, did not even 
quote the second question, “Whether delivery 
of the property is essential to render an endow- 
ment valid, according to the rule which governs 


other gifts?” Upon which the answer which the 
Moulavies gave was : 

“Abu Yusuf does not consider the consignment and 
delivery of consecrated real property to the Moota- 
wullee as necessary to render the waqf or consecration^ 
legal. In this opinion Muhammad differs, but the 
parctice is in accordance with the opinion of Abu 
Yusuf, as written in the Mooneeab, Futhul Kuddeer, 
Seraj-ul'Wahaj, Hedayah, and Veekyat-ul-Rawahij.’’ 

He did, however, note that the Chief Justice'p 
Ryan (C. J.) had referred to the conflicting opi- 
nions of Abu Yusuf and Muhammad and had held 
that, upon the authorities quoted by the Mau- 
lavees, the opinion' of Abu Yusuf should be 
considered as the better law and sanctioned by 
the more recent authorities. So far as I have 
been able to ascertain Ghose J,, nowhere ex- 
pressed any disagreement with that opinion. 

[ 9 ] The third judgment ia that of Travel- 
yan J., one of the two Judges, who took the 
view that no question of law really arose in the 
appeal. Naturally, therefore, he expressed no 
opinion on the question as to the weight to be 
given respectively to the opinions of Abu Yusuf 
and Muhammad. The same view was taken by 
the fourth Judge, Prinsep J., who has stated in 
terms that he has thought it unnecessary to 
enter into any minute consideration of what 
might or might not be a valid waqf under the 
Muhammadan law. He mentioned 1838 Fulton 
345 ® among a number of cases but did not di^^ 
cuss in any way the question of the weight to 
be given to the opinions of the two disciples 
when they differ. 

ClO] Lastly, the learned Chief Justice, Petheram 
G. J., gave his judgment, in which again that parti- 
cular question was not discussed. A number of 
cases were mentioned but the conclusion was 
reached that the intention of the grantor was to 
create a great family estate and that such a pur- 
pose was not one for which a valid waqf could 
be created within the doctrine as laid down by 
the Judicial Committee of the Privy Council 

in 17 cal. 498,® . 

[11] On a consideration of the judgments 

pronounced in 20 cal. 116,^ I cannot but Agr®® 
with the remark of Sir Dinshah Mulla tha 
when this Court in 15 ALL. 32p expressed the 
view that the opinion of Imam Muhammad 
should be preferred to that of Abu Yusuf, it did 
so on an erroneous interpretation of the decision 
of the Full Bench in 20 cal. 116.^ J 

[12] As appears from Ashworth J.*s judgmen 
in 49 ALL. 391,® the view taken by the Bench m 
16 ALL. 321^ has never yet been re-considered. 

In effect it might be said that it 
followed without discussion no doubt for tne 
reason that the dictum of the Judges that tbe 
authority of Imam Muhammad was to ue 
preferred to that of Abu Yusuf was not ques- 
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tioned. Indeed, it seems to have been felt that quoted the views of Imam Hanifa and his 


that proposition was supported by the well- 
known judgment of Mahmud J. in 8 ALL. 149.^ 
That appeal had been argued before the Full 
Bench while Mahmud J. was officiating as a 
member of the Bench. The appeal was not 
decided until after he had temporarily left the 
Court, but he gave a written opinion which was 

^ adopted by the members of the Full Bench and 
delivered as the judgment of the Court. In the 
course of his judgment which did not relate to 
the subject of waqf but to a question of mar- 
riage law, he remarked at page 166 : 

“Imam Abu Hanifa and bis two disciples are known 
in the Hanifa school of Muhammadan Law as 'the 
three Masters,’ and I take it as a general rule of inter- 
preting that law, that whenever there is a difference of 
opinion, the opinion of the two will prevail against the 
opinion of the third.” 

As a general statement that seems to have 
held good on most matters; but obviously it 
does not cover such a case as the present one 
in which the Imams held different views and it 
cannot be said that any two of them agree to- 
gether, except in so far as it may be said that 
the two disciples agree in rejecting the opinion 
of Abu Hanifa that a decree of Court was neces. 
sary. Of course, it might equally be said that 
Abu Hanifa and hluhammad were in agreement 
that mere declaration was not sufficient. Else- 
where Mahmud J. remarked that : 

^ “Both Imam Abu Haoifa and Imam Muhammad 
were purely speculative juris-consults, who spent their 
lives in extracting legal principles from the traditional 
sayings of the Prophet; but Qazi Abu Yusuf, while 
equally versed in traditional lore, had, in bis position 
as Chief Justice of the Empire of the Khalifa Harun- 
uI-Rashid, the advantage of applying legal principles to 
the actual conditions of human life, and hia dicta 
(especially in temporal matter.^) command such high 
respect in the interpretation of Muhammadan law, 
that whenever either Imam Abu Hanifa or Imam 
Muhammad agrees with him, hia opinion is accepted 
by a well-understood rule of construction.’* 

In my judgment there is really nothing in 8 
ALL. 149^ which helps us in the present case. 

[ 12 a] The rule enunciated in 15 all. 821^ 
was followed without discussion in 1921 in 43 
ALL. 487.® In that case it was sought to bo argued 
that where under the Hanafi law the Imam 
(Abu Hanifa) and his two disciples differ, the 
opinion of Abu Yusuf will prevail. That conten- 
tion was repelled on the strength of the decision 
in 15 ALL. 821.^ 

[13] The point was discussed in the same 
year in 19 A. L. J. 227.® That was a case in 
which the waqif appointed himself as the first 
mutwalli and the view was accepted that in 
such cases no actual transfer of possession is 
necessary since from the date of the declaration 
the possession of the waqif is in the capacity of 
a mutwalli. The learned Chief Justice (Clears 0. J.) 


two disciples and remarked that in the present 
case the Court must follow the opinion of Abu 
Yusuf and Muhammad, a proposition which 
although seemingly contradictory is not really so 
in a case of that particular kind where the 
waqif is himself the first mutwalli. 

[14] Another case of the same kind in which 
the waqif appointed himself as the mutwalli is 
1938 A L. J. 727^® in which reliance was placed 
on the earlier case in 19 A. L. J. 227.® Refer- 
ence was also made to 1930 A. L. J. 109,^^ at 
p. 113 and to 49 cal. 477.^ The last reference is 
interesting because, as we have already pointed 
out, that case is an authority for the proposition 
that under the Hanafi law a valid waqf is 
created by declaration of an endowment by the 
owner and delivery of possession is not essential. 
The passage in the headnote on which reliance 
was presumably placed t0 9upi>ort the decision in 
1938 A. L. J. 727^® was, however, another one in 
which it was stated that where the settlor ap- 
points himself as the first mutwalli, no delivery 
of possession is necessary, a proposition which is 
obviously not one which it is at all necessary to 
lay down if the former proposition that mere 
declaration is sufficient be accepted. In the course 
of this decision Mookerjee J. referred to the 
view of the Calcutta Court stated in the judg- 
ment of Kemp J. in 12 W.R. 344,^^ and upheld in 
Letters Patent in the case reported in 12 w. R. 
498,*® that 

“decisions are primarily given according to Abu Yusuf 
and next according to Imam Mubamn)ad and that this 
preference to the opinion of Aba Yusuf is supported by 
the etutement in the Fatawai Alamgiri.” 

The learned Judge went on to quote a long 
passage from Suzzat-ul-Fatawa dealing with 
this particular point and concluding with the 
words : 

“But in the Mobit it is laid down that universality of 
out jurists (that is Indian jurists) have adopted the rule 
laid down by Abu Yusuf (that is, that under the Hanafi 
law a waqf is completed by the mere declaration) and 
this is correct.” 

He went on to point out that the rule had been 
laid down 80 years earlier in 1S3S Pulton 346® 
and was not shown to have been ever success- 
fully challenged. He only referred to the fact 
that in this particular case the settlor had ap. 
pointed himself as the first mutwalli and that 
in such a contingency no formal delivery of pos- 
session from himself to himself would be neces- 
sary even according to Imam Muhammad, as a 
further difficulty in the path of the appellants. 

[15] My learned brother Malik J. has referred 
in his referring order to the decisions of the 
Rangoon High Court in 2 Rang. 495,*^ of the 
Patna High Court in 8 rat. 484.*^ of the Lahore 
High Court in IG Lab. 432*® and 18 Lah. 276,*^ 
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of the Madras High Court in I. L. R. (1936) Mad. 
148.^® of the Bombay High Court in 14 I. C. 988^® 
and 57 I. O. 991,^® and of the Lueknow Oudh 
Chief Court in 11 Luck. 735.®^ We have not 
thought it necessary to ask learned counsel for 
the appellant to take us through all these cases, 
it not being disputed by learned counsel for the 
respondent that this Court stands by itself in the 
view it has taken on this point. Reference to a 
number of these cases was, however, made by 
Ziaul Hasan J. who delivered the main judg- 
ment in the Full Bench case in 11 Luck. 785,^^ 
in the Chief Court of Oudh. I do not think it 
would serve any purpose to reiterate what has 
been said in that case. The learned Judge quoted 
from Mr. Ameer Ali*s Mohammadan Law. vol. I, 
Edn. 4, pp. 227 and 237, etc., and from the deci- 
sion of the Calcutta High Court in 1838 Fulton 
845® and from 20 cal. 116^ and be inferred from 
the latter case, as do I, that the only inference, 
if any, which can be drawn from it is that in 
India the opinion of Abu Yusuf prevails. He 
then went on to show that the High Court of 
Bombay had accepted the opinion of Abu Yusuf 
on this point as the correct opinion and that 
the Calcutta High Court had adopted the view 
expressed by the Moulavies and Rayan 0. J. in 
1838 Fulton 345® and the subsequent case in 
49 Cal 477.^ He made some references to the 
original authorities quoted in this latter case 
and in 12 W. B. 344.'® He further referred to the 
decisions of the Rangoon High Court and the 
Patna High Court. 

[16] In the light of all these decisions and of 
the authorities on which they are based, I do 
not think there is any room for doubt that 
the view taken by this Court in 16 ALL. 321* is 
incorrect and tbat the correct view of the 
Hanafi School of law is laid down by Abu 
Yusuf, namely, that for the completion of a 
waqf a mere declaration by the waqif is suffi- 
cient. Learned counsel for the respondent has 
not seriously sought to persuade us tbat the view 
taken by this Court in the past was correct. 

[17] The question which then arises is only 
whether, in view of the fact tbat the view taken 
in the past was incorrect and is at variance 
with the true view of the Hanafi law, this Court 
should now come into line with the true view as 
laid down by the other High Courts in India. 
The only argument which, as it appears to me, 
is urged against so doing is that it would open 
the way for a new set of contests in the Courts 
about the execution of waqfs Instead of con- 
tests on the question whether possession has 
been delivered, we should in future have before 
the Courts contests in regard to the fact of the 
declaration — whether the declaration, if oral, 
was ever really made or not, whether if 


it was documentary the waqif was compos 
mentis at the time of the execution of the 
document or was acting under the influence 
of fraud or undue influence. Perhaps we should 
have a series of contests on the allegation that 
the declarations were what is called fictitious, it 
being contended that the appropriator never in- 
tended to create a waqf but only intended to 
safeguard his property against seizure by credi-'- 
tors. It appears to me that the principle of 
stare decisis does not come into operation where 
the result of departing from an incorrect view 
of the law and following the correct view of the 
law is merely this, that in disputes on subjects 
to which that law applies a new set of defences 
will be put forward in the Courts. Tbat princi- 
ple is applicable only where the effect of depart- 
ing from an established rule of decision will be 
to unsettle transactions which have been pre- 
viously supposed to be finally settled. In my 
judgment, there is not anything in the present 
case which should deter us from holding that 
the view taken in 15 all. 32l' and the cases 
which followed that case is incorrect and the 
correct view of the Hanafi law is tbat laid 
down by Imam Abu Yusuf, namely, that a 
mere declaration by the waqif is sufficient to 
complete a waqf and it is not necessary that 
possession be delivered to the mutwalli. 

[ 18 ] Malik J— I have read the judgment of 
my learned brother Yorke J. It is not necessary - 
for me to deal with the points in detail, as I 


fully agree with the view expressed by him. 

The question before us is whether under the 
Mohammadan law it is necessary for the com- 
pletion of a waqf that the waqif should deliver 
possession to the mutwalli. The view of Abu 
Yusuf is tbat a mere declaration is enough. 
Imam Mohammad, on the other hand, is of the 
opinion that delivery of possession is required 
for the completion of a waqf. It is the view of 
Imam Mohammad that was followed in 16 ALL. 
321 ' In the other High Courts in India the 
view of Abu Yusuf has prevailed. It is urged 
on the strength of the case in 8 ALL. 149^ that the 
view of Abu Yusuf is entitled to preference 
when all the three Imams have given different 
opinions on a particular point. I do not think 
that any such general rule of preference can be 
laid down. I am in complete agreement, if I 
may say so with respect, with the view expressed 
by the learned Chief Justice, Sir Shah Sulaiman, 
in 56 ALL 743,®® that the rules of preference were 
for the guidance of ancient jurists and they are 
of no help when there is a clear preponderance 
of authority in support of one view. There i3 
no doubt that the theologians, jurists and other 
recognised interpreters of Mohammadan law 
have expressed their preference for the view 
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held by Abu Yusuf. Most of these authorities 
have been discussed at length by Ziaul Hasan J. 
in 11 liuck. 735.®^ It is not necessary for me to 
discuss those authorities again, specially as none 
of them were cited at the bar. The opinion of 
Abu Yusuf has been followed by all the other 
High Courts and by the text writers, as has 
been mentioned by me in my referring order. 
The consensus of opinion seems to be in favour 
<of that view on the ground that a waqf under 
the Mohammedan law is not a gift to God but 
is renunciation of one’s ownership, and it is, 
therefore, that no question of delivery of pos- 
session arises. I must, therefore, hold that 
jthe Mohammadan law, as interpreted by the 
Mohammadan jurists, is that a waqf by a 
Hsnad Mtisalman is completed by a mere de- 
claration of intention and no delivery of pos- 
session is necessary. 

[19] The view expressed in 15 ALIi. 321^ has, 
however, now been followed by this Court for 
over fifty years, and we have seriously to con- 
sider whether it is desirable that a view so well 
settled in this Court should be now disturbed 
or that we should abide by it and now adhere 
to that opinion. It is no doubt true that that 
■decision is based, if I may say with great 
respect, on a misreading of the case in 20 cal. 
116.® Even then, I would have been reluctant 
to differ from that view if it were not that I 
-4/" feel that it is not likely that our decision would 
affect many transactions entered into or acted 
upon under the view as expressed in 15 ALL. 
521.^ Unless the question arises immediately 
after the waqf, in all cases of genuine declara- 
tion of waqf, the mutwalli must have started 
functioning and must have got possession of 
the property and the question of non-delivery 
of possession is generally relied on merely in 
disproof of the fact that there was a genuine 
intention to make a waqf. It may be urged 
that the decision in favour of the appellant may 
•encourage a dishonest litigant to set up an oral 
waqf to defeat his creditors. I do not think 
any such result would follow as even under 
the present law no delivery of possession is 
necessary if a waqif constitutes himself the 
mutwalli. The question being of law applicable 
to the Hanafi Mobammadans in this country 
and it not being peculiar to this Province, any 
decision by their Lordships of the Judicial 
■^1 Committee in a case going from any Province 
would overrule the view in 15 ALL, 821.^ I 
cannot, therefore, expect that on the principle 
of stare decisis the view in 15 ALL. 32l' would 
always prevail in this Province even if that 
view is wrong. After carefully considering the 
question I think it is desirable that the law on 
the x>oii^t should be uniform and it must be 


brought into line with the view of the other 
High Courts in India. 

[20] Wall Ullah J. — I have had the advan- 
tage of reading the judgments of my learned 
brothers and I agree that the correct view of the 
Hanafi law on the point involved in this case 
is that propounded by Imam Abu Yusuf, name- 
ly, that the waqf becomes complete and binding 
on the mere declaration by the waqif and it is 
not necessary that possession be delivered to 
the mutwalli. In view of the general impor- 
tance of the question, however, I consider it 
desirable to deal with the matter at some length. 

[21] The relevant facts of the case are quite 
simple and are set out in the judgment of my 
learned brother Yorke J. The main question 
which arises for consideration is whether under 
the Hanafi law a mere declaration by a waqif 
is sufficient to complete a waqf, or delivery of 
possession of the endowed property to a mut- 
walli is also necessary. It is well known that 
there is a great divergence of opinion among the 
three principal exponents — the three masters — 
of the Hanafi law. A waqf inter vivos is com- 
pleted according to Imam Abu Yusuf by a mere 
declaration of endowment by the owner, accord- 
ing to Imam Muhammad, the waqf is complete 
only if after the declaration a mutwalli is ap- 
pointed and possession of the endowed property 
is delivered to him. According to Imam Abu 
Hanifa, the founder of the school, however, the 
only way of making a waqf complete and irre- 
vocable before the death of the endower is to 
obtain a decree to that effect in a fictitious suit; 
the decree is to be obtained by a procedure 
somewhat similar to that of an injurecessio of 
the Roman law and fines and recoveries of 
early English law (Of. Hedaya 253, Baillie I 650). 
Both the disciples are at one in holding that the 
waqf is complete without the order of a Judge 
{vide Baillie’s Digest p. 550), and Tahtawi says: 

“No one has accepted the opinion of the Imam (Abu 
Hanifa), some few have followed Muhammad, but the 
universality of lawyers have adopted Abu Yusuf's rule.’* 

The question, however, remains as to how the 
law is to be determined when there is a differ- 
ence of opinion between Imam Abu Hanifa and 
his two disciples or when the two disciples differ 
from their master as well as from each other. 
Sir Dinshab Mulla in his Principles of Moham- 
madan Law (1944), Edn. 12, p. 25. has stated : 

“It is a general rule of interpretation of the Hanafi 
law that where there is a difference of opinion between 
Abu Hanifa and his two disciples, Ahu Yusuf and 
Imam Muhammad, the opinion of the disciples prevails. 
Where there is a difference of opinion between Abu 
Hanifa and Imam Muhammad, that opinion is to be 
accepted which coincides with the opinion of Abu 
Yusuf. When the two disciples difier from their master 
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and from each other, the authority of Abu Yusuf ia 
generally preferred.’* 

[223 This statement about the rules of inter- 
pretation of Hanah law is based substantially 
upon the observations of Mahmud J., in the 
Full Bench case in 8 ALL. 149.^ The judgment 
of Mahmud J., was adopted by the Full Bench 
after the learned Judge had temporarily left the 
Court. At p. 166 it was observed by Mahmud J. : 


Again at page 687 it is stated : 

“Buies of preference were for the guidance of ancient 
jurists, and they are of no help when there is a clear 
preponderance of authority in support of one view. It 
would be too late now to resort to euch rules in support 
of a new conception as to how a point ought to have 
been decided though contrary to accepted opinion.** 

The learned Judge has then referred to the 
opinion expressed by Maulvi Abdul Hai of 
Lucknow — the most renowned Hanafi jurist of . 


“I take it as a general rule of interpreting that law, 
that whenever there is a difierence of opinion, the 
opinion of. the two will prevail aginst the opinion of the 
third.’* 

A similar observa/tion was made by the same 
learned Judge in another Full Bench case of 
this Court in 14 ALL. 429'^® at page 448. Ameer 
Ali in his Mohammadan Law, Edn, 4, vol. II, 
chap. 12, S. 3, at pp. 616 and 517, has referred to 
the case in 8 all. 149^ and has shown that 
there is no such fixed rule as was laid down in 
that case. He has further pointed out that over 
and over again Fatwas have been delivered in 
accordance with the opinion of only one of them. 
He has also referred to the well-known judgment 
of the late Maulvi Sami Ullah Khan, District 
Judge of Bai Bareilly in the case of Mt. Basulan 
and Zahuran v. Mirza Naiinulla Beg (1891)* 
The judgment was printed in the Indian Press 
Allahabad. In it the learned Maulvi has cited 
authorities in support of his proposition that the 
opinion of Imam Abu Hanifa has greater autho- 
rity than that of his disciples singly or to- 
gether. Again in his Mohammadan Law, Edn. 4, 
vol 1, p. 17, Ameer Ali has referred to certain 
authorities including Kazi Khan in support of 
the proposition that the joint opinion of the two 
disciples can be preferred to that of Imam Abu 
Hanifa if the difference is due to a change of 
circumstances and alterations in the conditions 
of mankind. In A. I. R. 1933 ALL. 634,^=^ the late 
Sir Shab Sulaiman C. J., in a very learned 
judgment has fully discussed this question 
at pp. 636 and 637 and has come to this con- 


clusion : 

“There appears to be no such invariable rule which 
would make the decision depend on the majority of 
votes only.” 


At page 636 he observed : 

“Bifiercnt doctors have followed different rules of 
preference. Those who were more orthodox, and 
generally speaking, more ancient, in many cases pre- 
ferred the solitary opinion of Abu Hanifa to even the 
joint opinion of his disciples. There are later text-book 
writers who have preferred the opinion of two as 
against that of one. But such rules are helpful only 

when there is no clear consensus. 

In the early days when new points arose and the 

decision bad to depend on an inference drawn from 
other iatwas or from analogy it was open to the learned 
doolors to prefer one opinion over the other which they 
considered more correct and consonant with the other 
principles, inasmuch as the three Imams wore not 
nw-givers but merely interpreters of the law. 


his time — in his introduction of Sarah Wiqayah. 

In this connection reference might also be made 
to Sir Abdul Rahim’s Muhammadan Jurispru- 
dence, pp. 187 and 1S8, where *"rules for gui- 
dance in cases of difference of opinion*’ have 
been indicated. At p. 187 the learned author 
quotes from Duri u’l Muhthatt vol. l, p. 62, to 
this effect : 

“According to some- fatwa .... ought to be given 
absolutey according to the opinion of Abu Hanifa,. 
even if all his disciples differ from him, and in absence 
of any dictum of bis in accordance with the opinion of 
Abu Yusuf, then Muhammad, then Zafar, and then 
Hasan Ibn-Ziyad. This, however, cannot be said to be- 
the accepted rule.’* 

Then with reference to BadduVs Muhhtar t 
vol. 1, p. 63, he says : 

“It is also stated the learned have given fatwa ac- 
cording to the view of Abu Hanifa on all questions of 
Ibadat, or devotional matters and that, in all judicial 
matters .... fatwa is based on the opinion of Abu 
Yusuf because of bis experience as the chief Qadi o£ 
Baghdad and in questions relating to the succession of 
distant kindred on the opinion of Muhammad.’’ 

He then proceeds : ^ 

“But though this may be correct as a general state- 
ment, it would be misleading to regard it as a rule of 
invariable application. Al-Hawi lays down as the correct 
rule that in such cases of difference of opinion regard 
should be bad to the authority and reasons in support 
of each view and the one which has the strongest 
support should be followed : and this is undoubtedly in 
strict aeftord with the principles of Muhammadan juris- 
prudence apart from the great weight which attaches to 
that eminent authority (C/. DurruU Mukbtar, Vol 1 
page 52).*’ 

In the light of the authorities referred to above, 
it must be held that there are no fixed and 
inflexible rules of interpretation when there is a 
difference of opinion among the three masters. 

The subsequent history of the conflicting opinions 
expressed by the masters, and particularly the 
views held by later doctors regarding the correct- 
ness or otherwise of these opinions, will, generally 
speaking, be of much greater importance. 

[23] According to the recognised doctrine of 
Taqlid of Mohammadan jurisprudence, jurists- 
are classified as under : (l) Jurists who founded f 
schools of law, such as Abu Hanifa, Malik, 
Shafi’l and Ibn Hanbal, the founders of the four 
Sunni Schools. To them is conceded an absolute 
and independent power of expounding the law. 

(2) Jurists who are conceded authority to ex- 
pound the law according to a particular 
They were the disciples of iurisconsult.9 of the 
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first rank. Abu Yusuf, Muhammad, Zafar and 
Hasan Ibn Ziyad are among the most promi- 
nent jurists of this class in the Hanafi School. 
(3) Jurists who were competent to expound the 
law on particular questions not settled by jurists 
of the first and the second ranks. Among the 
'B.&n&^sTahawikt SaraJchsit Bazdawi and Qazi 
Khan attained this position. (4) Jurists who 
^ occupied themselves in drawing inferences and 
conclusions from the law laid down by jurists 
of higher ranks and expounding and illustrating 
what had been left doubtful. Abu Bakru*r Razi 
occupies a place in this rank. (5) Jurists who 
are generally held competent to discriminate 
between two conflicting opinions held by jurists 
of a higher rank. Qaduri and the author of 
Hedaya have been assigned a place in this rank. 
(6) Jurists who have authority to say whether a 
particular version of the law which has come 
down from eminent jurists of a particular school 
is strong or weak. The great jurist Sadr'ush 
Skariyat who has been called Abu Hanifa the 
second, has been given a place in this rank; and 
lastly (7) Lawyers who have to accept what 
the jurists of the above-mentioned classes have 
laid down. On any question not dealt with by 
jurists of the higher classes they have to proceed 
upon the analogy of what has been laid down in 
similar matters, taking into account the change 
in the customs and affairs of men. The author 
-«<of Durru'l Mukhtar belongs to this class. “A 
lawyer of the present day should”, according to 
Sir Abdur Rahim, Muhammadan Jurisprudence, 

p. 188, 

“in such cases accept tbe view whicb according to the 
jurists of the fourth, fifth and sixth degrees is correct 
and has been acted upon. But if in any case the later 
doctors have not adopted in clear language any one of 
the conflicting opinions, tbe law is to be ascertained by 
proceeding on the view which is most in accord with 
the habits and afiairs of men.” 

[24] To the same effect is the observation of 
Sir Shah Sulaiman C. J. in 55 ALL. 743.^^ At 
p. 637 the learned Judge after referring to 
Raddu'l Mukhtar, vol. 1 p. 73, proceeds : 

“It would follow that if jurists of the first rank have 
differed among themselves but the jurists of the second, 
third and fourth ranks have followed the opinion of 
one of them, it would not be proper in later times 
to go behind tbe opinion of these jurists and prefer tbe 
opinion of the majority of tbe jurists of the first rank 
which has been discarded by those of subsequent 
periods. Tbe proper course undoubtedly is to abide by 
. the opinions which have been adhered to in the com- 
mentaries which are of recognised authority in India 
and not to decide the point on any general rule of 
interpretation based on tbe majority of votes of the 
ancient jurists. Their Lordships of tbe Privy Council 
in 25 Cal. 02* at p. 18 remarked : 

“It would be wrong for the court.s on a point of this 
nature (the right of the widow to inherit) to attempt to 
put their own construction on the Quran in opposition 
to the express ruling of commentators of such great 


antiqnity and authority as the ScdcLya, and the fatwai 
Alamgiri'* ^ . 

[26] Bearing in mind the principles which 

flow from the authorities referred to abovo, 
we have to see whether on the questions before 
us there is any consensus or preponderance of 
authority of jurists of later times in favour of 
the view of Imam Abu Yusuf or that of Imam 
Muhammad. Before proceeding further, I might 
refer to Sutrat-ul-lPataiva — a well recognised 
authority on Hanafi law — in which pointed 
reference has been made to the views held by 
a number of well-known authoritative books 
on the Hanafi law and the opinions held by a 
number of well-known doctors on the Hanafi 
law have been collated. Surrat-uhlPatawa at 
page 430 states : 

“Though, according to Mohammad, consignment of 
the dedicated property and separation of it (from the 
other properties of the waqif) are necessary to the com- 
pletion of a waqf, according to Abu Yusuf, ^ the waqf 
becomes absolute and binding, like emancipation, on. 
the mere declaration of the waqif, and his right therein 
becomes extinguished at once. And in the Khulasa 
it is laid down that the jurists of Balkh decide accord- 
ing to the rule laid down by Abu Yusuf, and Sadrush 
Shahid has stated that the falwu is according to him; 
and in the Failful-Kadir it is mentioned that Abu 
Yusuf's opinion is the accepted doctrine : and in the 
Munieh it is stated that the fatwa is with Abu Yusuf; 
and this is the rule accepted by the jurists of Balkh. 
But the Bokhariots have adopted Mohammad’s opinion. 
And in i'hQ Sharh-\‘V xhayah and the commentary of 
Mulla Khusru {the Dnrrar-nl-Akham) it is laid down 
that the Fatwa is with Abu Yusuf. In some places, it 
is mentioned in the Khanich (Fatawai Kazi Khan) that 
the fatwa is with Mohammad. . . . But in tbe Muhit it 
is laid down tbat the universality of our jurists have 
adopted the rule laid down by Abu Yusuf — and this is 
coriect.” 

[26] It is clear from the quotation made 
obove tbat such authorities as tbe Khulasa, 
Sadrush Skalid, F ath~ul-Kadir , Sarah-i- 
Wtqayah, Mulla Khusru’s Durrar-ul-Akham, 
the Muhit as well as the Surrat ul-Fatawa 
itself have shown a clear preference for the 
opinion of Imam Abu Yusuf as opposed to the 
view of Imam Muhammad. The Khanieh 
(Fatawai Kazi Khan) no doubt states at some 
places that the fatwa is with Imam Muhammad, 
but it must be remembered that Kazi Khan 
was himself a prominent jurist of Bukhara 
and, as stated above, the Bukharites have 
adopted the opinion of Imam Muhammad as 
against the jurists of Balkh who upheld the 
rule laid down by Imam Abu Yusuf. 

[27] Ameer Ali in his Mohammadan Law, 
vol. 1, Edn. 4, at p. 227, says : 

“As already stated, no formality is required to bo 
gone through for the purpose of creating a valid waqf. 
It is enough if the donor declares that ho constitutes a 
property waqf or has constituted it a waqf. Tbat 
declaration fixes upon the property purported to bo 
dedicated all the character of a legal and binding 
waqf, extinguishes the title of donor, vesting it in the 
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Almighty (whatever the object to which it is dedicated), 
and makes it irrevocably inailenableand noa-heritable.’* 

In support of this opinion, he has quoted Siraj- 
<ul ivakaj and Fath-ul Kadir (two very high 
authorities on the Hanah Law : also quoted by 
the Law Officers in 1 1 . D. 848.^) Again, at p. 237 he 
observes : 

“In order that a waqf should become operative or 
binding, it is not necessary under the Hanafi Law ibat 
•the property should be actually delivered by the waqif 
to a trustee. Delivery of >eisin is not necessary in waqf 
a.3 it is in hiba. The mere declaration of the waqif is 
sufficient to constitute the property waqf, and the waqif 
irom that time forth is a mere trustee.” 

[27a] It is clear from the above ih&iSii'ajuU 
Wahaj and Fath vLEadir, two very high 
authorities on the Hanafi law, also adopt the 
same opinion. As mentioned above, according to 
Tahtawi also — *‘The universality of lawyers have 
adopted Abu Yusuf’s rule.” On the contrary, 
there are no doubt some text books of Mobam. 
madan law such as Majmaul Anhar Sirajia 
and Bahrur Raiq which are in favour of adopt- 
ing Imam Mohammad’s opinion, but it seems to 
me quite clear from all that has gone before 
that the great preponderance of authority, if not 
the consensus of authority, is on the other side. 
Coming to more recent times, Maulvi Abdul Hai 
of Lucknow, the most renowned and learned 
Hanafi jurist of his time, has expressed his clear 
preference for the opinion of Imam Abu Yusuf. 
In his marginal notes to Sedaya, Vol. 2, p. 484, 
the learned Maulvi has expressed himself thus ; 

“And this is also tbe dictum of most of the learned, 
i. e. waqf is constituted by the mere use of words^ such 
as ‘ I have made a waqf*. On this ground the dictum 
of Abu Yusuf is more reasonable according to the 
learned Muhnqqin and Fatwa is given in accordance 
with this view, and it is stated on Munia and this is 
the opinion of the learned of BalUh, but the Bukharites 
have adopted the dictum of Imam Muhammad ” 

Again, Maulvi Abdul Hai, in his learned introduc- 
tion to Sharh.i-TVigayah, has dealt with this 
question at great length and has expressed a 
preference for the opinion of Imam Abu Yusuf. 
As mentioned above, Ameer Alt in his Moham- 
madan Law. vol. 1, Edn. 4, at p. 237, is clearly 
of the same opinion and says that mere declara- 
tion of the waqif is sufficient to constitute the 
property waqf. Sir Abdul Rahim in his Muham- 
madan Jurisprudence at p. 308 has expressed 
the same opinion. He states : - • • 

“Opinion is considerably divided among the jurists 

on the question whether delivery of ^ il 

trustee at the time of making a waqf in 

law. but the weight of juristic L ®e v 

favour of Abu Yusuf’s view according to which delivery 

oT possession is not necessary. 

Vol. 2, pp. 454 and 455) ” • t - 4 . 

[28] Turning to the case law on the pomt, it 

is quite clear that the view of Imam Abu Yusuf 
has been adopted by the High Courts of Calcutta 
Madras, Bombay, Rangoon, Patna and Lahore 


and by the Oudh Chief Court. It is not at all 
necessary to consider the decisions of other High 
Courts for it is common ground between the 
parties that the position is as has been stated 
above. Passing reference might, however, be 
made to the more important decisions of the 
Calcutta High Court in 1838 Fulton 345® and 
49 cal. 477;^ to the decision of the Madras , 
High Court in i. L. R. (1938) Mad. 148^® and to^ 
the decision of the Full Bench of the Oudh Chief 
Court in 11 Luck. 735,^^ where this question has 
been discussed with reference to some of the 
original authorities and the case law on the point. 
The decisions of our own Court, however, can 
all be traced finally to the decision of two learn- 
ed Judges of this Court, Tyrrell and Blair JJ. 
in 15 ALL. 321.^ All subsequent decisions of this 
Court, viz., 43 ALL. 487.® 49 ALL. 391® and A.I.B. 
1946 ALL. 468 are clearly based on that decision. 

In 15 ALL. 32l’ the learned Judges formulated 
the question which they had to consider thus : 

“Is this deed, as amongst Sunnis, so valid by virtue 
of its execution only that this action to compel the 
execution of the trust would lie?'* 

The learned Judges before answering the ques- 
tion observe : 

“We have been referred tc auhorities for the propo- 
sition that seisin, either formal or constructive, is essen- 
tial to the validity of the woq^f'* 

They then refer to the Tagore Lectures on 
Muhammadan Law, Part H (1874), at p. 116, 
where the views of the three masters, namely' 
Abu Hanifa, Abu Yusuf and Muhammad, are 
summarised. Hamilton’s Sedaya^ 1870 Edn,, 
p. 232 is next referred to and this again summarises 
the views of the three masters without expressing 
in clear language preference for any one of thow 
views. Lastly, the learned Judges the 

then recent Full Bench decision of the Calcutta 
High Court in 20 cal. 116® and hold that m that 

»^Tbe comparative authority of Abu Yusuf on ques- 
tions of Muhammadan Law amongst Snnnts is disoM- 
Bed?«na the m.joriW of the Full Beneh decided that the 
authority of Abu Yusuf is to be postponed to that of 
Muhammad. This latter’s exposition of the law which 
has juet been cited supports the appellant s case. 

In this view of the matter the appeal was 
allowed and the waqf was held to be invalid and 
inoperative. It is, therefore, obvious that the 
view of the law taken in the case of Muhammad 
Aziz Uddin Ahmad Khan was substantially 
based upon the decision of the Full Bench of the , 
Calcutta High Court in 20 Cal. 116.® My learned 
brother, Yorke J.. has closely examined the deci- 
sion in 20 Cal. 116® and has shown that the deci- 
sion in that case does not in reality support the 
view taken by the learned Judges of this Court 
in 15 ALL. 821.' If I may say so with all respect, I 
entirely agree with the reasons given by toy 
learned brother. It is. therefore, wholly unneceB- 


Allahabad 211 


1947 AlIiAH BabuIi Almin 

sary for me to do more than to say that I concur 
in bolding that the decision of this Court in 15 
ALIi. 821^ was incorrect. It was based upon an 
erroneous interpretation of the decision of the 
Full Bench of the Calcutta High Court in 20 cal. 
116.^ This point has been noticed by several of 
the well known writers on Muhammadan law: 
vide Mulla’s Muhammadan Law, I2th Edn. 1944, 
p. 25 (foot-note), Wilson’s Anglo Muhammadan 
Law, 5th Edn. 1921, p. 92. and Tyabji’s Muham- 
madan Law, 3rd Edn 1940, p. 556 (foot note). 
The correct view of the Hanafi law on the point 
is that which was propounded by Imam Abu 
Yusuf, i. e., a mere declaration of endowment ty 
the waqif is suflficient for the completion of a 
waqf and it is not necessary that possession be 
delivered to the mutwalli. 

[29] Lastly the learned counsel for the res- 
pondent has made an appeal to the well-known 
principle of stare decisis. It is no doubt true 
that the decision of this Court in 15 alIj. 321,^ has 
stood for nearly half a century and has been ' 
followed by this Court in subsequent cases. It is 
also true that Courts always hesitate to overrule 
decisions which have stood for a long number of 
years unchallenged and are not at the same time 
manifestly erroneous and mischievous The reason 
for this obviously is that security of title may 
not be endangered and transactions settled on 
the basis of the old decisions may not be un- 
settled by a reversal of the old view of the law. 
On the other hand, there is no room for the 
application of the principle of stare decisis when 
the reversal of the old view of the law does not 
really unsettle transactions entered into on the 
faith of the pre-existing law. In the present case, 
as shown above, the decision in 15 ALL. 321^ 
clearly proceeded on an erroneous interpretation 
of the Hanafi law on the point and the effect of 
overruling that decision will not, in any case, 
be to unsettle transactions relating to rights of 
property to any appreciable extent. To adopt 
the language of Mukerji, Ag. C J. in delivering 
the judgment of the Special Bench of seven 
Judges of the Calcutta High Court in 48 Cal. 184,*® 
with which all the other learned Judges agreed, 
“our decision will not embarrass trade or com- 
merce, nor will it affect transactions which may 
have been adjusted, rights which may have been 
determined, titles which may have been obtained 
or personal status which may have been acquired.** 
In this connexion reference might also be made 
to the decision of their Lordships of the Privy 
Council in two cases, namely. 1915 a. c. 1100*^ 
at p. 1109 and 19 Bom L. R. 450,*® where their 
Lordships in effect observed that a long series 
of decisions based upon a clearly erroneous con- 
struction of an act is not to be followed, while 
a long series of decisions based upon a construc- 
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tion not free from doubt should not be dis- 
regarded. So long as the decision in 15 ALL. 821* 
stands, the waqif has not only to make a clear 
declaration of endowment but also to do something 
more, namely, to deliver possession of the subject- 
matter of waqf to the mutwalli, but if that view 
be reversed and the principle enunciated by 
Imam Abu Yusuf be affirmed the result will be 
only this that the waqif need only make a 
declaration of the endowment and stop there. 
It seems to me, therefore, that any question of 
unsettling a settled transaction can hardly arise. 

I may add here that it is clearly desirable and 
in the interest of justice that, so far as possible, 
there should be unanimity between the several 
Courts in India on those matters where local 
conditions do not call for different results. As 
noted above, all the other Courts in India, 
including the Oudh Chief Court, have taken a 
view contrary to that held so far by this Court 
since the decision in 15 ALL. 321.* It seems to 
me, therefore that the principle of stare decisis 
does not really apply and should not weigh with 
us in the present case. 

[30] By the Court. — Being unanimously of the 
opinion, for reasons given in our separate judg- 
ments, that the decision of the lower appellate 
Court based on the view expressed by this Court 
in 15 ALL. 321* is incorrect, we allow this appeal, 
set aside the judgment and decree of the lower 
appellate Court and restore the decree of the 
trial Court. Plaintiff-appellant will have his costs 
throughout. 

N.s.D. Appeal allowed. 

* A. I. R. (34) 1947 Allahabad 21 1 fC. N. 96.] 

FULL BENCH 

Braund, Malik and Pathak JJ. 

Allah Rahul Almin — Plaintiff — Applicant 

v. Ganga Sahai and others — Opposite Party. 

Civil Revn. No. 37 of 1945, Decided on 7th May 
1946, against order of Small Cause Court Judge, 
Bulandshahr. D/- 25th August 1944. 

•(a) Civil P. C. (1908). O. 20, R. 3 — Rule applies 
to Chartered High Court in its appellate or revi- 
sional jurisdiction —Its applicability is not affected 
by O. 49, R. 2 — Judgment once pronounced and 
signed cannot be recalled and altered except in 
cases where Court has inherent jurisdiction to 
rectify its mistakes — No practice in derogation of 
this law can be recognised — Civil P. C., O. 49, 
Rr. 2 and 3. 

By virtue of O. 49, R. 3, the provisions of 0,20, R. 3, 
are inapplicable to judgments of Chartered High Courts 
delivered incases coming under their ordinary or extra- 
ordinary original jurisdiction. By implicaiion, there- 
fore, 0.20. R. 3. would apply to judgments of Chartered 
High Courts delivered in the exercise of their appellate 
or revisioaal jurisdiction apart from S. 117 which makes 
the rules in ^h. 1 applicable to High Courts constituted 
by Letters Patent unless there is anything in the rules 
and Parts IX and X of the Code to the contrary. 

[Para 8] 
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Order 49, Rule 2, Civil P. C., saves the rules which 
had already been in existence relating ‘to recording of 
a judgment or order’ of a Chartered High Court, i. e., 
the rules framed as to how its judgments should be 
given, whether orally or in writing or according to any 
mode which might appear to it best in the interests of 
justice and whether the judgment should be recorded 
in a particular book or with a particular seal : 9 All. 93 
(P.B.), Rel. oji. 

Rule 2, C. P. C. or Chap. 7 of the High Court Rules has 
nothing to do with the question whether a Judge can or 
cannot alter his judgment after it has been pronounced 
and signed by him. The contention that by reason of 
O. 49, R. 2, O, 20, R. 3, is not applicable to judgments 
pronounced andsigned by a Judge of the High Courtcan- 
not, therefore, bo accepted. There is nothing in the 
Letters Patent or in any other provision of law which 
would justify the High Court in disregarding the pro- 
visions of O. 20, R. 3 which, by reason of S. 121, have 
the same foi'ce as if enacted in the body of the Code, 
though no doubt they are subject to any alteration or 
addition that the High Court may, from time to time, 
make by rules framed under S. 122 of the Code. 

[Para 11] 

Consequently, it is not competent to a Judge of the 
High Court who has once pronounced and signed a 
judgment on merits in a revision case ex parte before . 
him to recall and alter that judgment at the request of 
either party. There is no law which would justify a 
Judge in recalling or altering a judgment except, moy 
be, in those cases where the Court may have inherent 
jurisdiction to rectify its own mistake. In this respect 
no practice in derogation of law can grow up or can be 
recogni>ed. [Para 15] 

C. P. C.— (’44-Conj.) O. 20, R. 3, N. 1, Pt. 1. 

<b) Civil P. C. 11908), Sch. 1 •— Rules in Schedule 
which are of general application apply to trial 
Courts as well as to appellaie Courts in absence of 
specific provisions. 

The rule.s contained in Scb. 1 cannot be divided into 
watertight compartments, namely, those contained in 

0 1 to 40 03 being applicable to origininal trials only 

and tho.se contained in O. 41 to 44 ns being applicable 
to appellate Courts only, and unless there are separate 
specific provisions for appellate Courts or there is any- 
thing in the rules to the contrary, such of the rules m 
Sch. 1 which are of general application are applicable 
to all Courts in accordance with the provisions of S. 117 
and S. 107. 12] 

Cases ref erred : — 

1 (’87i 9 All. 93 (F.B.), Sunder Bibi v. Bishesbar Nath. 
2. (’33) 20 A.I.R. 1933 All. 49 : 143 I.C. 324, Jai Karan 

V. Panchniti Akbara. 

K, G Mital — for Applicant. 

S. B. L. Gour and A. P. Gupta — .. t. . 

for Opposite Party. 

Malik J. This revision was filed under s. 115, 

Civil P. C. Mr. K. C. Mital was the counsel for 
the applicant. On 4th February 1946, the revi- 
sion was put in the list of cases to be heard on 
that date before a learned Single Judge of this 
Court. At the time when the case was called, 
learned counsel for the applicant was not pre- 
sent in Court, nor bad be sent an engagement 
slip, as provided for in the rules of this Court so 
that his case could be passed over on the ground 
that he was busy in another Court. The circum- 
stances under which he was prevented from ap- 
pearing were explained by him, but that is not 


a matter which ia relevant to the questions for 
decision at this stage. 

[2] The learned Single Judge went through 
the judgment under revision and felt satisfied 
that it was not a fit case where he would like to 
interfere in the exercise of the revisional juris- 
diction of this Court. He, therefore, delivered a 
judgment dismissing the revision on the merits 
and signed the judgment. 

[3] After the judgment had been delivered 
and signed, but before it was sealed with the 
seal of this Court by the Bench clerk, Mr. Mital 
appeared and prayed for a rehearing.' 

[4] Mr, Mital relied upon a practice which, he 
said, prevailed in this Court of learned Judges 
permitting a rehearing of a case even after the 
judgment was delivered and signed but where it 
had not been sealed, in case learned counsel was 
able to satisfy the Judge that there was suffi- 
cient cause for his non-appearance at the earlier 
stage. 

[ 5 ] As the matter related to a so-called prac- 
tice of this Court, relied on by learned counsel 
for the applicant, the learned Single Judge con- 
sidered that the point was of sufficient impor- 
tance to be decided by a larger Bench. 

[6] The questions for consideration by the 
Bench formulated by him were as follows ; 

“(a) When a Judge of the High Court has once deli- 
vered and signed a judgment on the merits in a revision 
case ex parte before him is it competent to such Judgo 
to recall and alter that judgment at the request of either 

(b) If it is regulated by law, then what js the Jaw in 

such a case ? and . n 

(c) If it is regulated only by the practice of the Court, 

then, what is the practice ol this Court 
This Bench was constituted for the considera- 
tion of these three questions. 

[ 7 ] Learned counsel for the applicant has 
urged two points, firstly, that there is no legal 
bar to our rehearing a ease if the ends of justice 
demand the same and O. 20, B. 3, Civil P. C., 
does not apply to such a case; and, secondly, 
that so long as the judgment has not been sealed 
there is no completed judgment and the case re- 
mains still undisposed of for the Court to 
rehear the case if it so desires. 

[8] As regards the procedure to be followed 

in the disposal of case, s. 117, Civil P. C., (Act 5 
[v] of 1908 ), provides that save as provided in 
part 9 or in part 10 or in the rules, the provi- 
sions of the Code shall apply to Courts constitu- 
ted by His Majesty by Letters Patent. 
relevant rules contained in sch. 1 of the Cod© 
are : Order 20 , rules 1 and 3 so far as they are 

relevant for our purpose are : 

“1. The Court, after the cases has been beard, sball 

pronounce judgment in open Court, 

soma future day, of which due notice shall be given to 

the parties or their pleaders. 
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3. The judgment shall be dated and signed by the 
Judge in open Court at the time of pronouncing it and, 
when once signed, shall not afterwards be altered or 
added to, save as provided by S. 152 or on review.” 

and O. 49, R. 2 : . 

‘‘Nothing in this schedule shall be deemed to limit or 
otherwise affect any rules in force at the commence- 
ment of this Code for the taking of evidence or the re- 
cording of judgments and orders by a Chartered High 

' Court.” 

and R. 8, so far as it is relevant for out pur- 
pose : - 

‘‘The following rules shall not apply to any Chartered 
High Court in the exercise of its ordinary or extra- 
ordinary original civil jurisdiction, namely : 




(5) Rules 1 to 8 of O, 20.” 

It would be noticed that O. 20. R. 3 of the Code 
is inapplicable to judgments of Chartered High 
Courts delivered in cases coming under their 
ordinary or extraordinary original jurisdiction. 
By implication, therefore, O. 20, R. 3, would 
apply to judgments of Chartered High Courts 
delivered in the exercise of their appellate or 
revisional jurisdiction apart from S. 117 which 
makes the rules in Sch. 1 applicable to High 
Courts constituted by Letters Patent unless 
there is anything in the rules and Parts 9 and 10 
of the Code to the contrary. Section 107 ( 2 ) 
provides : 

“Subject as aforesaid, the appellate Court shall have 
the same powers and shall perform as riearly as may be 
the same duties as are conferred and imposed by this 
Code on Courts of original jurisdiction.*’ 

There appears to be no valid reason why the 
powers of this Court to rehear a case should be 
different from the powers conferred on the 
Courts of original jurisdiction. 

[9] The provisions of O. 20 , R. 3, Civil P. C., 
which are very clear, put an end to the conten- 
tion of learned counsel for the applicant, as they 
clearly lay down that after the judgment has 
been pronounced and signed the said judgment 
shall not be altered or added to except for the 
purpose of correcting a clerical or arithmetical 
error under S. 152 or on review. 

[10] Learned counsel has, however, urged 
that O. 20 , R. 3 of the Code does not apply to 
this Court by reason of R. 2 of O. 49. Under R. 2 
of O. 49 nothing in Sch. 1 shall limit or other- 
w'ise affect any rules in force at the com- 
mencement of the Code for the taking of evidence 
or the recording of judgments and orders by a 
Chartered High Court. Learned counsel has 
relied on Ch. 7 of the Rules of this Court which 
was in force at the commencement of this Code 
and has urged that those Buies make the provi- 
sions of O. 20, R. 3 inapplicable. These rules 
were framed under s. 633 of Act 14 [xiv] of 1882, 
which was as follows : 


“Tbe High Court shall take evidence and record 


judgments and orders in such manner as it by rules 
from time to time directs,” 

and provide that the Reader of the Court shall 
affix the seal of the Court to the judgment or 
order after it is delivered and signed by the 
Judge. This seal is to be affixed not by the 
Judge but by the Bench Reader. It would be 
really strange if it were held that the most im- 
portant step, according to the submission of 
learned counsel, which gives finality to the judg- 
ment, is a step which is left to be taken by a 
subordinate officer of the status of a Bench 
Clerk. 

[11] Order 49, R. 2, Civil P. C., saves the rules 
which had already been in existence relating *to 
recording of a judgment or order* of a Chartered 
High Court, i. e., the rules framed as to how its 
judgment should be given, whether orally or in 
writing or according to any mode which might 
appear to it best in the interests of justice and 
whether the judgment should be recorded in a 
particular book or with a particular seal: see 
9 ALL. 93.' Order 49, R. 2, Civil P. C., or Ch. 7 of 
the High Court Rules has nothing to do with the 
question whether a Judge can or cannot alter 
his judgment after it has been pronounced and 
signed by him. I cannot, therefore, accept the 
contention of learned couasel that by reason of 
o. 49, R. 2, Civil P. C., o. 20, R. 3, was not appli- 
cable to judgments pronounced and signed by a 
Judge of this Court. There is nothing in the 
Letters Patent or in any other provision of law 
which would justify this Court in disregarding 
the provisions of o. 20, B. 3 which, by reason of 
8. 121, have the same force as if enacted in the 
body of the Code, though no doubt they are 
subject to any alteration or addition that this 
Court may, from time to time, malte by rules 
framed under S. 122 of the Code. 

[12] Learned counsel in a written argument, 
supplied after we had reserved judgment, has 
suggested that rules (szc. Orders) i to 40 of 
sch. 1, Civil P. C., must bo confined to original 
trials and rules (sfc. Orders) 41 to 44 alone apply 
to appellate Courts. We cannot accept this con- 
tention. The rules contained in sch. i cannot be 
divided into such water-tight compartments and 
unless there are separate specific provisions for 
appellate Courts or there is anything in the rules 
to the contrary, such of the rules in sch. i which 
are of general application arc applicable to all 
Courts in accordance with the provisions of 
S3. 117 and 107, Civil P. C. 

[13] Learned counsel has drawn our attention 
to a decision in A. I. R. 1933 all. 49. ^ In that 
case the judgment had been signed by inadver- 
tence by Sulaiman C. J., and it was on that 
account that it was held that O. 20 E. .3 was no 
bar and the case could be reheard and the judg- 
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ment altered under the inherent jurisdiction of 
this Court. Learned counsel for the applicant 
cited several other cases, but they do not relate 
to the question whether the Judge is entitled to 
alter or add to a judgment after he has pro- 
nounced and signed the same. To my mind, we 
are bound by the provisions of o. 20, R. 3 of the 
Code and hold that except within those well- 
kncwn limits where a Court can exercise its 
inherent jurisdiction, one of such cases being the 
case before Sulaiman C. J., in A. i. R 1938 AI.Ij. 
49,^ there is no inherent jurisdiction in the Court 
to rehear a case and alter or add to a judgment 
which has been duly pronounced and deliberate- 
ly signed in accordance with law. 

[14] Learned counsel for the applicant drew 
our attention to certain provisions of the Crimi- 
nal Procedure Code and certain decisions of this 
Court under those provisions, but, to my mind, 
we would not be justihed to go beyond the pro- 
visions of the Civil Procedure Code even though 
the language of the two Acts may, in certain 
respects, be similar. 

[15] For the reasons given above, I would 
answer the question referred to us in this way 
that to the first question my answer is that it is 
not competent to a Judge who has once pro- 
nounced and signed a judgment to recall and 
alter that judgment at the request of either 
party. On the second question my answer is 
that there is no law which would justify a Judge 
in recalling or altering a judgment except, may 
be, in those cases where the Court may have 
inherent jurisdiction to rectify its own mistake. 
And to the last question, my opinion is that no 
practice in derogation of law can grow up or 
can be recognised. 

Braund J. — I agree and have nothing 
to add. 

Pathak J. — I agree and have nothing 
to add. 

jr o Answer accordingly. 
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Braund and Wadi Udlah JJ. 

Ram Narain Singh and others — Defen- 
dants — Appellants v. Nawab Singh and 
others. Plaintiffs and others. Defendants^ 


No. 468 of 1937 connected with F._A. 
No. 197 of l9-i8, Decided on 26-1 0-1945 from decision 
of Srcond C»vil Judge, Meerut, D/- lfa-8-iydi. 

(a) Registration Act (1908), S. 28 — While at- 
testing and executing mortgage, 

Q included— Subsequently property at marginally 
added— Mortgage registered at Af — Held regi^ra- 
tion at M was invalid — Question of intention held 

A.r'thrtfme of attestation and execution of a mort- 
gage, the deed contained only properties at Q, Sub- 


sequently property at M was marginally added to it 
and It was presented for registration in the office of the 
Registrar at Af, and registered there : 

Reid that the mortgage deed was an instrument 
which, according to the requirements of S. 59, T. P. 
Act, mortgaged only the properties at O and was not,, 
therefore, under S. 28, Registration Act, a document 
capable of being registered at AT and could not be 
legally registered there. Hence, it was an unregistered 
mortgage and as a mortgage it failed : [Para 17]' 

Held also that no question of intention in including 
the properties at M arose in such a case. Even if there 
bad been an intention that the property at M should' 
actually be mortgaged it would have been quite im- 
material, since what was required by S. 59, T. P. Act, 
was not an inieniion to mortgage but a formal com- 
pliance with the section in respect, among other things, 
of registration. In that respect the mortgage having 
failed the question of intention did not arise. [Para 17) 

Registration Act • — 

(’45) Chitaley, S. 28 N. 8. 

(’36) Mulla, Page 137. 

*(b) T. P. Act (1882), S. 101 — Subsequent mort- 
gage — Keeping alive of earlier mortgage — Scope 
and applicability of doctrine of — First mortgage 
in 1916 — Second mortgage in 1921 of same pro- 
perties in favour of another person — Third mort- 
gage in 1922 of same propertit-s In favour of IQIG' 
mortgagees, in renewal of 1916 mortgage — 1922 
mortgage found to be invalid owing to defect of 
registration — On consideration of recitals in 1922^ 
mortgage held there was express contract to keep- 
1916 mortgage alive — Assuming that 1916 mortgage 
was absorbed in 1922 mortgage held it was case o£ 
revival of earUer mortgage — Held on failure of 1922 
mortgage, 1922 mortgagees were entitled to fall 
back upon 1916 mortgage. 

So far as the relations of mortgagor and successive ^)- 
mortgagees are concerned, the gue>tion that invariably 
arises is in respect oi keeping alive of an original mort- 
gage as a protection or shit-id against an intervening 
encumbrancer whether the case arises out of a sub- 
sequent mortgage in renewal of an earlier one or of a 
purchase of an equity of redemption. The only case in 
which it is to the benefit of a mortgagee or charge- 
holder to keep an encumbrance alive is when it is 
necessary as a defence agatnst a subsequent encum- 
brance. Even in cases where ibe presence of an inten- 
tion to keep alive an earlier mortgage has to be proved 
or disproved, it is only the intention to effect some 
purpose or to guard against some contingency which 
can be foreseen at the date of the subsequi-nt mortgage 
that is material and not any threat to the mortgage 
which may perhaps arise later against which it may 
suit his purpose to be protected. A fortiori the doctrine 
of “keeping alive” would not, therefore, apply in a 
case of a failure of the subsequent mortgage through 
lack of registration. [Paras 18 & 19) 

In 1916 mortgagors executed a mortgage of certain 
properties in favour of the first mortgagees. In 1921 they 
executed a second mortgage of tbe same properties in 
favour of the second mortgagees. In 1922 they again 
mortgaged tbe same propurties in favour of the first 
mortgagees. The consideration for tbe 1922 mortgage » 
was tbe sum due on the 1916 mortgage and a further 
advance of a certain sum and was in form actually a 
renewal of the 1916 moitgage. The material clauses of 
this 1922 niortgHge in this respect were in these terms : 
“(11) This document has been executed in place of the 
previous documi'nt, therefore, the creditors shall 
all tbe usual rights to tbe property hypothecated 
they had under the document of 1916”; “(13) Th® 
creditors shall always have tbe power to realise their 
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money jointly or severally whenever and in whatever 
way they like by enforcement of the prior hypothecation 
lien and by the sale of the hypotheoated property . . . 
This 1922 mortgage was proved to be ineffective as a 
mortgage owing to defect of registration. The que&tion 
was whether on the failure of the 1922 mortgage the 
mortgagees could fall back upon the first 1916 mortgage: 

Held that cl. (13) of the 1922 mortgage was an 
express clause keeping alive the 1916 mortgage. Tbe 
words *‘by enforcement of tbe prior hypothecation lien” 
preferred only to the 1916 mortgage. The clause in effect 
provided that notwithstanding tbe 1922 mortgage tbe 
mortgagees would always have tbe light to enforce the 
1916 mortgage. There was thus an express contract 
between tbe parties lor keeping alive tbe 1916 mortgage 
for the purpo::e of being enforced directly against tbe 
mortgagors. There was, therefore, no necessity of 
having resort to the principle of keeping a mortgage 
alive as a shield against an intervening mortgage : 

[Fara 24] 

Held further that where persons enter into a trans- 
action which, if followed, would have the effect, by 
implication or expressly, of resoioding a former coutract 
and thereby inducing them to alter their relative posi- 
tion and it turns out that tbe transaction cannot 
operate as the parties intended, then their rights under 
the former transaction remain unaffected : (lb66) 1 Ex. 
117 ; (1867) 2 Ex. 135 ; 3 A. I. R. 1916 Cal. 136 and 
2 Bom. H. C. R 198, Rel. on. [Para 26] 

A person cannot claim from a Court of equity a 
benefit without accepting tbe just consequences of the 
relief he asked for. Where, therefore, a transaction is, 
at tbe instance and for tbe benefit of a party, declared 
for some reason to have failed equity will not give him 
the benefit of that failure unless he also assumes tbe 
logical burden of its consequences. In the present case, 
tbe mortgagors had themselves set up tbe failure of the 
1922 mortgage on tbe ground of want of registration, 
^be purpose of the 1922 mortgage was admittedly to 
give to the 1922 mortgagees a fresh security in place of, 
and over the same property as was compiled in the 
1916 mortgage. Hence, on failure of tbe 1922 mortgage 
the whole purpose of tbe transaction having been 
defeated it would be contrary to equity and g^od con- 
science to allow the mortgagors to say that they were 
entitled to lake tbe bentfit of the failure of the 1922 
mortgage without recognising tbe revived existence of 
the 1916 mortgage wbicfi it had throughout been tbe 
intention of the parties that it should replace. Even 
assuming, therefore, that tbe 1916 mortguge were 
absorbed in the 1922 mortgage as between tbe mort- 
gagors and the mortgagees it was a case of 1916 mort- 
gage being revived for the benefit of the 1922 mortgagees 
on the failure of the 1922 mortgage : 3 A. 1. R 1916 
P. C. 68, Rel. on. [Paros 25 & 26] 

Held, therefore, that ou failure of tbe 1922 mortgage, 
tbe 1922 mortgagees were entitled to fall back upon the 
1916 mortgage and claim enforcement of their rights 
under that mortgage as against the mortgagors. 

[Para 20] 


T. P. Act — 

(’45) Chitaley, S. 101, N. 4. 

(’36) Mull-i, Pages 556 and 559. 

(c) Limitation Act (1908), S. 19~Recitals in sub- 
^^equent mortgage wiih reference to earlier mort- 
^ gage held amounted to admission of liability under 
earlier mortgage. 

A mortgage of certain properties which was executed 
in revival of an earlier mortgage over tbe same pro- 
perties provided with reference to tbe earlier mortgage 
that the properties were already hypothecated to the 
mortgagee under the earlier mortgage in respect of an 
amount whereof tbe later mortgage was executed, that 
the later mortgage having been executed in place of tbe 


earlier mortgage tbe mortgagees would have all the 
usual rights to the property bypoihecated under the 
later mortgage which they had under the earlier one 
and that the mortgagees would always have tbe power 
to realise their money in whatever manner they liked; 
by enforcement of the prior hypothecation lien : 

Held that tbe above recitals in the later mortgage 
were sufficient to constitute an admission of liability 
under the earlier mortgage. [Para 31] 

Limitation Act — 

(*42) Chilaley, S. 19 N. 36. 

(’88) Bustomji, Page 300, Note “Admission of debt or 
liability.” 

(d) Limitation Act (1908), S. 19 — Mortgagor can- 
not give acknowledgment of prior mortgage so as 
to affect rights of subsequent mortgagee acquired 
before acknowledgment. 

A mortgagor cannot under S. 19 give ao acknow- 
ledgment so as to affect behind bis back the rights of a 
subsequent mortgagee acquired before that acknowledg- 
ment is given. Bence, an acknowledgment of liability by 
the mortgagor in respect of the first mortgage con- 
tained in the third mortgage by the same mortgagor is 
not effective as an acknowledgment to start a fresh 
period of limitation in favour of tbe third mortgagee as 
against a second mortgagee who derived his title from, 
the mortgagor prior to tbe acknowledgment given in tha 
third mortgage : 1 G. L. J. 837 and 29 A. I. R. 1942 
P. C. 67, Bel, on ; 32 A. I. B. 1945 All. 239 tP. B.), 
Histing, [Para 361 

Limitation Act — 

(’42) Chitaley, S. 19 N. 35. 

(’38) Rustomji, Page 352, Pt. 7. 

(e) Civil P. C. (1908), Ss. 96, 107 — Reasons for 
finding of fact of trial Court meriting considerations 
— First appellate Court will not lightly interfere with 
finding. 

Where the reasons given by the trial Court for tha 
finding of fact arrived at are reasons which merit con- 
sideration, the appellate Court, eveu in first appeal 
where admittedly tbe facts are open, will not ligbtly 
substitute a different judgment of its own for that of 
tbe trial Court who has seen and heard the witnesses. 

[Para 161 

^ p 

(•44) Chitaley, S. 107, N. 14. Pt. 2. 

O. S. Pathdk — for Appellants. 

P. Ij. Banerji, C. B. Agarwala, S. M. Hussain and 
M. A. Rauf — for Respondents. 

Braund J. — Two appeals are before us, tbo 
first arising out of a suit No. 12 of 1933 tried 
by the Second Civil Judge of Meerut, and the 
other arising out of a suit No. 44 of 1934 tried 
by the same Judge. The two suits were in the 
nature of cross-suits and can conveniently be 
dealt with in one judgment. 

[2] Tbe first of these two suits. No. 12 of 1933^ 
was a suit by five plaintiff mortgagees for the 
sale of certain property of which they claimed 
to be first mortgagees under a mortgage of 
9-2 1921. Since tbe priority of this mortgage of 
1921 relative to another mortgage of 1922 is one 
of the matters in issue in these appeals, I shall 
refer to it, not as the first mortgage, but as the 
*‘l921 mortgage’*. The plaintiffs in the first suit 
claimed as first mortgagees under the 1921 mort- 
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gage. The first two defendants to the suit were 
the mortgagors, Sheikh Nazim XJddin and Sheikh 
Ala Uddin. It appears that throughout the trans- 
actions relative to the several mortgages which 
are in question in these proceedings, Ala Uddin 
executed the various mortgage instruments 
merely for what is technically known as “further 
assurance”. He himself claims no actual benefi- 
cial interest in the property mortgaged; but was 
made a party to the various mortgage instru- 
ments for the satisfaction of the mortgagees so 
as to release any scintilla of beneficial interest 
he might have had; but it is nowhere shown that 
in fact he had any such interest. The second set 
of defendants to the suit (apart from the Official 
Receiver, who does not appear at any stage to 
have been a proper party) were the mortgagees 
under a mortgage instrument executed by the 
same mortgagors of (inter alia) the same pro- 
perty as was comprised in the 1921 mortgage. 
This mortgage was a mortgage of 26-8-1922, and 
is hereinafter referred to as the “l922 mortgage”. 
The mortgagees under the 1922 mortgage were, 
therefore, made defendants to the first suit in 
the capacity of subsequent mortgagees. 

[ 3 ] The 1921 mortgage on which the plaintiffs 
sued was a mortgage of certain property in the 
village of Sikri near Ghaziabad, which is herein- 
after called “the Ghaziabad property” to dis- 
tinguish it from the “Meerut property” which 
will be mentioned presently. The 1921 mortgage 
comprised the Ghaziabad property and nothing 
else, and was to secure a principal sum of 
R 3 . 30,000 with interest at 8 per cent, per annum. 
Under the 1921 mortgage the plaintiffs claimed 
a gross sum for principal and interest which, at 
the date of the suit, amounted to RS. 76,986. By 
their plaint of 9-2-1933— a very long time ago— 
they claimed the usual relief by way of sale 
under a simple mortgage. And it has to be 
noticed that they went out of their way to plead, 
first that the 1922 mortgage was altogether in- 
operative because it was improperly executed 
and, secondly that, even if it was properly 
executed, it was only a second mortgage. This 
was a case of anticipating the defence. 

[ 4 ] The defence of the mortgagors was to 

admit the 1921 mortgage and to deny the 1922 
mortgage in toto on the ground of defective 
execution. To this extent the mortgagors marched 
with the 1921 mortgagees, who were the plamtins. 
But neither the plaintiffs nor the rnortgagorsat 
that stage gave any particulars of the defective 
execution, nor specifically pleaded anything about 
defective registration. In view, however, of the 
subsequent suit which brought the issues out 
more clearly, that is not perhaps now a serious 
matter. The mortgagors then 0° to say 

that the interest was excessive. That is not in 


issue in this appeal. And finally they said that 
the mortgagor, Ala Uddin, had no interest in 
the Ghaziabad property and was not actually a 
mortgagor at all. That seems to have been true, 
except for the further assurance given by him. 

[5] The defence of the 1922 mortgagees was 
that, after a formal denial of the 1921 mortgage 
altogether, they said that they were in any case ^ 
prior mortgagees by virtue of the 1922 mortgagee 
itself, which they asserted to have been properly 
executed and registered in all respects. They 
based this on an allegation that the 1922 mort- 
gage was only a renewal of an earlier mortgage 
of 12th February 1916 (hereinafter called “the 
1916 mortgage”) and that, by virtue of the well- 
known principle of keeping an earlier mortgage 
alive as a shield against an intermediate en- 
cumbrancer, they were entitled to priority in 
respect of the 1922 mortgage over the 1921 mort- 
gage. If that failed, then the 1922 mortgagees 
claimed that they were still entitled to fall back 
on the 1916 mortgage itself and to claim priority 
over the 1921 mortgage to the extent of all prin- 
cipal and interest -still outstanding under that 
mortgage. This involved certain questions of 
limitation, which are more clearly brought out 
in the second of the two suits. 

[6] That was the substance of Suit No, 12 of 
1933. The other suit — Suit NO. 44 of 1934 — was in 
the nature of a cross-suit that the real issues 
more clearly exemplified. The 1922 mortgagees*: ' 
are the plaintiffs in the seoond suit, and (apart 
from the Official Receiver who was again made 

a party) they made the mortgagors defendants, 
together with the 1921 mortgagees, claiming as 
against the latter that they were only puisne 
encumbrancers. The plaintiffs in this suit speci- 
fically pleaded the 1916 mortgage. It was a 
mortgage by which the mortgagors had charged 
the Ghaziabad property to the 1922 mortgagees 
with the repayment of a sum by way of principal 
and interest which at the date of the 1922 mort- 
gage amounted to Rs. 1,11,553. The 1922 mortgage 
included the Ghaziabad property, together with 
one bigha of land at Meerut, which I shall call 
the “Meerut property”. A good deal of the 
controversy of fact in these appeals revolves 

about this one bigha of Meerut 
I shall explain in a moment the rival stories ot 
how it came to be included. Meanwhile, there is 
no doubt that the 1922 mortgage was m form-^ 
actually a renewal of the 1916 mortgage, a y 
further advance of Rs. 14.647 being taken making 
up the total principal sum of Rs. 1,26,200 
by the 1922 mortgage. This, at the date o 
second suit in 1934, amounted to a sim i 

principal and interest of BS. 

accordingly the sum in respect of which the 1923 

mortgagees sued in the second suit. They p 
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that, by virtue of the renewal of the 1916 mort- 
gage, the 1921 mortgagees were puisne mortgagees 
in respect of the whole of this sum, but that, if 
for any reason the 1922 mortgage as such failed, 
they were still entitled to fall back and to sue 
exclusively on the 1916 mortgage which they had 
specifically pleaded for the purpose. And, for that 
purpose, they said that the 1916 mortgage was 
saved from limitation, both as against the mort- 
gagors and as against the 1921 mortgagees, by 
the acknowledgment of it given by the mort- 
gagors to the plaintiffs in the 1922 mortgage 
instrument. The 1922 mortgagees accordingly 
asked for a decree, first, on the 1922 mortgage 
itself, and, in the alternative, on the 1916 mort- 
gage. 

[7] The defences to this second suit bring out 
more clearly the actual issues with which we 
have been called upon to deal in these appeals. 
The mortgagor, Nazim Uddin, for whom Sir 
% Tej Bahadur appears, in para. 16 of his written 
fltatement first comprehensively challenges “the 
oxecution and completion*’ of the 1922 mortgage, 
saying that it was altogether defective as regards 
both execution and attestation. He then goes on 
in paras. 17 and 18 to say that the registration 
of the 1922 mortgage was bad, in order to destroy 
it as a mortgage on that ground altogether. It is 
in this connexion that the Meerut property, which, 
it will be remembered, was added to the 1922 
mortgage for the first time, becomes material. 
■^Vhat is actually alleged by Nizam Uddin is 
that, as originally drawn and executed^ the 
1922 mortgage instrument never comprised the 
Meerut property at all. It was, he says, confined 
solely to the Gbaziabad property. The parties 
first made an attempt on 26th August 1922 to 
get the mortgage registered at Gbaziabad. 
The story, as expanded in detail in evidence, 
is that the officials, or some of them, of the 
Gbaziabad Registry, seeing that the matter was 
an important one, demanded five hundred rupees 
for the privilege of registration. Not being will- 
ing to pay this, the mortgagees then suggested 
that they should return to Meerut, where they 
lived, and try to get it registered at the Registry 
at Meerut. For this purpose, it was necessary to 
add some property within the jurisdiction of the 
Meerut Registry to the mortgage in order to 
found a right to registration there. It was, there- 
fore, proposed (at the suggestion I think, of the 
mortgagees) that Nazim Uddin should add one 
'^bigha of his property at Meerut to the 1922 
mortgage, not with any intention actually of 
mortgaging it. but merely so as to “dress it up’* 
as a document capable of being registered at 
Meerut. This, of course, if this story is the right 
one, was long after execution on 26th August. 
The whole scheme, on this version, was devised 
1947 A/28 & 29 


for the purpose of deceiving the Meerut Regis- 
trar into accepting the registration at his Registry. 
If that were so, then the contention would be 
first that there was in reality no mortgage of 
any Meerut property; and, secondly, that the 
marginal addition of the Meerut property to the 
already executed document of 1922 (without any 
fresh attestation) was ineffective to mortgage the 
Meerut property at all having regard to s. 69, 
T. P. Act, 1882, and therefore, that there was, at 
the moment of presentation of the document to 
the Meerut Registrar on I 2 th September, no 
mortgage of the Meerut property within the 
meaning of the Transfer of Property Act, 1882. 
It would follow from this, if it is true, that the 
document which the Meerut Registrar was tricked 
into registering in bis Registry was actually a 
document which mortgaged no property within 
his jurisdiction Hence under S. 28, Registration 
Act, he had no jurisdiction to register it and 
consequently there has been no lawful registra- 
tion of the 1922 mortgage. That, as we under- 
stand it, is the mortgagors* version of the facts 
and it is a contention in which, of course, the 1921 
mortgagees support him. For that reason the 
mortgagors say that the 1922 mortgage, as a 
mortgage must go; and they go further and 
assert that, in that event, nothing is left in 
favour of the 1922 mortgagees, since they cannot 
rely on the 1916 mortgage, both because accord- 
ing to them it was wiped out of existence by the 
1922 transaction altogether, and secondly because 
it is in any case time barred. They deny the 
acknowledgment because they say that, once the 
1922 mortgage has been disposed of on the ground 
of defective registration, it can he relied on for 
no purpose. And, in any case, they alleged that 
the 1922 transaction completely absorbed the 1916 
mortgage which no longer existed as between 
mortgagor and mortgagee and cannot now be 
revived as a second string to the bow ot the 1922 
mortgage, I have put that in my own language, 
bub I think it substantially represents the ground 
on which the mortgagor.*! rest their defence. They 
say, of course, that Ala Uddin was never a 
mortgagor at all. 

[8] As to the first mortgagees, they support the 
mortgagors on the facts and on their contention 
that the 1922 mortgage was never validly regis- 
tered and also that it completely oust'd the 1916 
mortgage so that the 1922 mortgagees cannot 
fall back on it. But the 192 1 mortgagees go 
further, as they are bound to do, and say in 
addition that, even if the 1916 mortgage did 
survive for the benefit of the 1922 mortiiagees 
by virtue of an acknowledgment given in the 
1922 document or otherwise, then no such ac- 
knowledgment could prejudice the right of the 
1921 mortgagees, who took their title before it 


A. L B. 


218 Allahabad Ram Narain Singh v. Nawab Singh (Braund J.) 


was gives, in any defence against the 1916 mort> 
gage that they would otherwise be able to raise 
under the Indian Limitation Act. They were no 
parties to the acknowledgment of 1922, assuming 
it was given by the mortgagors, and, therefore, 
they say that, having derived their title before 
it was given, it was not open to the 1916 mort- 
gagors by any acknowledgment of theirs to 
prejudice their rights in respect of limitation. 

[9] Those are, generally speaking, the issues 
raised on the pleadings. Having given the mort> 
gagors* version of the facts relating to registra- 
tion, it is right at this point, for the purpose of 
making the issues clear, to give the opposite 
version of the facts in connection with registra- 
tion which has been advanced by the 1922 mort- 
gagees. They say that it is quite untrue that 
the Meerut property was added to the 1922 
mortgage after execution and that the whole 
story of the demand by the ofiBce of the Regis- 
^.irar at Ghaziabad for a sum of money before 
registration is entirely untrue. What they allege 
to have happened is that it was all along agreed 
in the negotiations for the 1922 mortgage that a 
piece of Meerut property should be added to the 
security. Then, on the day of execution by 
Nazim Uddin on the 26th August at Meerut, 
when the engrossment of the 1922 mortgage was 
made, it was found that by mistake the piece of 
Meerut property had been omitted by the drafts- 
man. It was then — in the presence of the parties 
and of the witnesses and before execution — added 
in the margin and signed marginally by the 
mortgagor Nazim Uddin. It was, therefore, they 
say, actually in the document at the moment of 
execution and attestation. I should add that the 
document was executed by Nazim Uddin at 
Meerut on 26 th August and by Ala Uddin 
two days later at Mussoorie; but we are pri- 
marily concerned with what happened at Meerut. 
I shall discuss these facts more fully later when 
I come to deal with them and I have merely 
set out the version of the 1922 mortgagees at 
this stage in order to make the issues clearer. 

[10] Disentangling this somewhat complicated 
story it appears to have raised the following 
questions. 

[11] The learned Civil Judge first considered 
the question of fact with reference to what 
happened in respect to the insertion of the 
Meerut property in the 1922 mortgage. He came 
to the conclusion that the mortgagors’ story was 
the more probable one, and he accepted it. He 
held as a fact that when the instrument was 
executed by Nazim Uddin and attested at Mee- 
rut on 26th August it did not include the Mee- 
rut property. This was added later — on the 
12th September— after execution and attestation 

and the addition, though signed by Nazim Uddin, 


was never attested. It follows that, when the. 
1922 mortgage was executed by Ala Uddin and 
attested at Mussoorie on the 28th August, it. 
equally did not contain the Meerut property.. • 
That issue of fact is, therefore, the first matter 
we have to deal with in these appeals. 

[ 12 ] If we come to the conclusion that tba 
learned Civil Judge’s view of the facts was tha 
right one, then it remains for us to consider 
what the result was. The learned Judge held,^ 
that in consequence of what had happened thera 
was no lawful registration and that, therefore^ 
the 1922 mortgage failed as a mortgage. He^ 
therefore, disposed of the 1922 mortgagees’ claim 
on the 1922 mortgage on that ground, both as. 
against the mortgagors and of course as against> 
the 1921 mortgagees. He then went on to con^ 
aider whether, having failed on the 1922 mort- 
gage, the 1922 mortgagees were entitled to fall 
back on to the 1916 mortgage. He thought that 
they were entitled to fall back on it; but he held 
that they were entitled to fall back on to it only 
as against the mortgagors, since the acknowledg- 
ment given by the mortgagors in the 1922 mort- 
gage could not avail as against the 1921 mortgagees 
who acquired their title prior to tbe giving of it- 

[13] The issues, therefore, with which we are- 
concerned in this appeal are as to which, il 
either version of tbe facts as to the execution,, 
attestation and registration of the 1922 mortgage,, 
is the right one? If the mortgagors* version is 
tbe true one, then what is the effect on the 
mortgage of 1922? If the mortgage of 192a 
should fail as a mortgage for want' of registra- 
tion, can tbe 1922 mortgagees, as between them- 
selves and tbe mortgagees (apart altogether from, 
any question of protecting themselves from the 
1921 mortgage) fall back on to the 1916 mortgage- 
In other words, can the ‘doctrine against the 
merger’ (for want of a better term) serve to 
keep alive an earlier incumbrance where (a) a. 
later incumbrance has replaced it and (b) the 
later incumbrance itself fails because of soma 
inherent defect ? In short, is the doctrine avail- 
able only as a shield against an interinediata 
claim, or is it available directly for the benefit 
of the mortgagee against bis mortgagor ? It is 
on this question that Sir Tej Bahadur Sapru on 
behalf of the mortgagors principally relies to rid 
the mortgagors of the 1922 mortgage. There re- 
mains tbe question of limitation. Assuming that 
the 1922 mortgagees have a right to fall back. ^ 
on the 1916 mortgage, then a question of priority 
remains as between the 1922 mortgagees and tha 
1921 mortgagees and also as between the 1922. 
mortgagees and tbe mortgagors. This depends 
partly on the construction of the 1922 mortgage, 
instrument, and, so far as it is a question of 
priority as between tbe 1922 mortgagees and tha 
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1921 mortgagees, it also depends on the law had it produced. It has afforded us some 


applicable to a case in which a mortgagor gives 
to a subsequent mortgagee an acknowledgment 
after be baa created an intermediate mortgage. 

[ 14 ] I shall deal first with the question of 
fact. The issue to which the question of fact 
relates is really the issue whether the 1922 mort- 
gage instrument was ever efifectively registered 
so as to become “a registered instrument’* with- 
in the meaning of S. 59, Transfer of Property 
Act, 1882. I have already set out above the ver- 
sion of the mortgagors and the 1921 mortgagee's, 
who are the respondents in both appeals It is to 
the effect that, when the 1922 mortgage w^as 
executed and attested at Meerut on the 26th 
August by Nazim Uddin and at Mu3S<’orie on 
28th August by Ala Uddin, the one bigha of 
Meerut property was not included in it. That, 
they say, was not added until the I2th Septem- 
ber, and then only by way of a marginal addi- 
tion signed by Nazim Uddin and unattested. 
They say, moreover, that it was so added with- 
out any intention of ever forming part of the 
mortgage security, but merely for the purpose 
of pretending before the Registrar that the deed 
was a deed mortgaging some Meerut property, 
so as to bring it for registration purposes within 
bis jurisdiction. The appellants’ version is quite 
a different one. They have said that it was 
throughout the intention to add one bigha of 
land at Meerut to the security and that the 
^ circumstance that it was added as a marginal 
addition was due solely to a clerical mistake in 
the engrossment and that it was added by the 
engrossing ‘‘scribe** prior to execution and attesta- 
tion. It should perhaps have been said earlier 
that there appear at the foot of the instrument 
two notes .... “Note 1*’ and “Note 2’*. Each of 
these notes is signed by Nazim Uddin. “Note l** 
is immaterial for our present purpose. But 
“Note 2” refers to the addition of the Meerut 
property in the margin on p. 2 of the deed. It 
is said by the appellants that both these notes 
were on the document before its execution by 
Nazim Uddin on 26th August. They are each 
signed by Nazim Uddin. Then follows a third 
signature of Nazim Uddin, being his general 
execution of the whole instrument and finally 
there appear the various signatures of the attes- 
ting witnesses. Tnis document will have to be 
examined more closely. Somewhat surprisingly 
^ the learned Civil Judge did not send for the 
^ original of the 1922 mortgage iostrument. Since 
the issue of fact relates to a matter of bow a 
particular document was executed and what was 
the condition of the document itself at the time 
of execution, we have ourselves thought it neces- 
sary to have the actual instrument before us and 
we have accordingly by consent of the parties 


assistance 

[ 16 ] The appellants have produced three 
witnesses in evidence of the condition of the 1922 
mortgage instrument at the moment of its exe- 
cution by Nazim Uddin at Meerut on 26-8 1922. 
The first is Joti Swarup who was himself one 
of the second mortgagees. He gives evidence to 
the effect that, during the negotiations for the 
1922 mortgage, it had been deliberately agreed 
between him and Nazim Uddin that the one 
bigha of the Meerut property should be included 
in the new security. And the reason he assigns 
for this is that he wanted one bigha of laud at 
Meerut in order to build a house on it for him- 
self. It strikes me as a somewhat curious way 
of carrying out the transaction. If he had 
wanted to buy a piece of land from Nazim 
Uddin at Meerut, the simplest course would have 
been for him to have bought it outright and 
taken a transfer of it. Moreover, one might 
have expected in that case to have found some 
specified bigha of land chosen by Joti Swarup. 
Nazim Uddin owned, I believe, some forty 
bigbas of land at Meerut and I should have 
thought that a man wishing to build a house for 
himself would indicate that particular bigha of 
land which be chose as its site. Joti Swarup then 
went on in his evidence to describe how this 
bigha of land bad been at first omitted in the 
engrossment and was subsequently added, toge- 
ther with Note no. 2, before execution and before 
attestation. He denies the events which are said 
to have taken place at Ghaziabad on the occasion 
of the attempted registration and says that the 
story of the subsequent inclusion of the Meerut 
property for the purpose only of obtaining a 
registration at Meerut is entirely untrue. The 
other witnesses are attesting witnesses; Chaudhri 
Ganga Sahai and Dalip Singh, each being one 
of the attesting witnesses at Meerut on the 26 th 
August. Chaudhri Ganga Sahai is emphatic that 
the addition of the one bigha of land bad been 
made before the 1922 mortgage was read out 
preparatory toesecution and he professes to have 
remembered seeing Nazim Uddin sign it and 
also the two notes. The possible comment that 
can be made on this gentleman’s evidence is 
that he is slightly over emphatic, having regard 
to the fact that he was recollecting in detail 
events which, from his point of view, were of no 
great importance, which occurred fifteen years 
earlier. The other witness, Dalip Singh, who 
also claims to have attested Nazim Uddin’s 
signature at Meerut, went to the other extreme 
and was only prepared to say, after a good deal 
of hesitation, that he recollected that the addi- 
tion of the Meerut property was on the docu- 
ment when it was executed and attested. The 
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same comment applies to this gentleman’s 
evidence that these events took place a long 
time ago; but he is less emphatic about it than 
Chaudhri Ganga Sahai. On the other side, there 
was the evidence of Nazim Uddin himself in 
support of his own version of the story and he 
produced another witness, who was his mukhtar- 
e-am, to support it. That was the position as far 
as the actual evidence went; but, as I have said, 
the learned Civil Judge had not the document 
itself before him. This was not an easy question 
of fact for the Judge to solve. But in a careful 
judgment be came to the conclusion that Nazim 
tJddin’s version was substantially right and he 
gave four reasons for so thinking. His first 
reason was that he found slight discrepancies 
between Joti Swarup’s evidence and that of 
Chaudhri Ganga Sahai and Dalip Singh; secondly 
he felt that, if the Meerut property was actually 
in the 1922 mortgage when it was executed, it 
was unlikely, seeing that Meerut was much the 
more convenient place for registration, that they 
would ever have gone to Ghaziabad to get it 
registered. Thirdly, he found difficulty in be- 
lieving the original omission in the draft, and, 
fourthly, he attached significance to the circum- 
stances that, when the document was sent to 
Mussoorie on the 28th August to be executed by 
Ala Uddin, he was apparently never asked to 
sign the addition in the margin as well as Nazim 
Uddin. These reasons given by the learned Judge 
for his view are all reasons which merit con- 
sideration and it is not lightly that I should be 
prepared even in a first appeal, where admit- 
tedly the facts are open, to substitute a different 
judgment of my own for that of the Judge who 
saw and heard the witnesses. But to my mind 
the matter is concluded in favour of the learned 
Judge's view by the document itself. We have 
sent for it and it is demonstrably clear from it 
that the figure “l” before the word “note”, 
together with the whole of the second note, have 
been added after the text of Note 1 had been 
written There is a marked difference in tbe ink 
employed. I have no doubt that the whole of 
the second note was written after the text of 
Note l and that the figure *‘l” was at the same 
time added to the word “Note” for the first 
time. That in itself is nob conclusive; but it is 
at feast as consistent with the respondents’ 
version as with the appellants*. But what turns 
tbe scale in favour of the respondents, in my 
view, is tbe fact that both Note 1 and Note 2 
should have been signed by Nazim Uddin. If 
both the notes were on the document before the 
execution of it by Nazim Uddin, I should cer- 
tainly not have expected to have found that 
Nazim Uddin should have signed each note. I 
should have expected him, at the most, to have 


attached his signature once, and that after tbe 
second note. After all one does not sign each 
paragraph of a document when executing it. I 
can see no greater reason for signing each note. 
Looking at the evidence as a whole, I have come 
to the conclusion that the view of the facts taken 
by the learned Judge was a correct view and I 
certainly should not be disposed to come to any 
other conclusion myself in appeal. 

[16] It has been suggested by Mr. Pathak on 
behalf of the appellants that we ought to be 
satisfied with neither version of these facts and 
that, therefore, we ought to leave the document 
to speak for itself. I am not satisfied that in 
view of tbe evidence which is available, we should 
be entitled to take that course. I shall, therefore, 
accept it that tbe 1922 mortgage, when it was 
executed and attested at Meerut on 26th August 
1922, by Nazim Uddin, and at Mussoorie on 
28th August by Ala Uddin, did not contain 
the Meerut property. 

[I7j It remains to be seen what the effect of 
this was. In my judgment, tbe effect can be 
simply stated. It was that, when the instrument 
was presented to tbe Meerut Registrar for regis- 
tration on 12th September, it was an instrument 
which according to tbe requirements of S. 69, 
T. P. Act, 1682, mortgaged only the Ghaziabad 
property. Under 8. 28, Registration Act, it was 
not a document capable of being registered at 
Meerut and it was not, therefore, legally regia, 
teced there. It is, therefore, an unregistered 
mortgage, and as a mortgage it fails. I see no 
escape from that conclusion. No question of 
intention arises. On the facts of this case 1 
should be unable to agree that in fact there was 
any intention that the Meerut property, which 
was relatively small in value, should be added to 
the security. No one has suggested that the 
security was inadequate. Indeed, there was on 
the story which I accept an express agreement 
to the contrary. But even if there had been an 
intention that the Meerut property should actual- 
ly be mortgaged, it would have been quite im- 
material, since what is required by S. 69, T. P. 
Act 1882, is not an intention to mortgage, but a 
formal compliance with the section in respect 
(among other things) of registration. That is 
where it has failed in this case and. as I see it, 
that has nothing to do with intention. 

[ 18 ] That clears the ground for consideration 
of the remaining, and more difficult, questions 
arising out of these appeals. At this point we 
know that the 1922 mortgage has failed as a 
mortgage. At that stage Sir Tej Bahadur Sapru 
on behalf of the mortgagors says this. He is not 
interested in any question of priority as between 
the 1922 mortgagees and the 1921 mortgagees. 
He is interested in getting rid, not merely of 
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the 1922 mortgage as such, but also of any 
recourse by the 1922 mortgagfes by survival to 
the 1916 mortgage on the failure of the 1922 
mortgage. And for that purpose be puts his case 
in this way. He says that, as between the 
mortgagors and the 1922 mortgagees, the 1922 
mortgage, when it was executed, whether it 
failed for lack of registration or not, totally 
absorbed and extinguished the 1916 mortgage. 
This must not be confused with any question of 
priority affecting the 1921 mortgage. Sir Tej says 
that on the execution of the 1922 mortgage there 
was a merger of the 1916 mortgage and that, on the 
failure of the former, it is not now open to the 1922 
mortgagees to fall back on the 1916 mortgage — not 
for the purpose of protecting themselves against 
an intermediate mortgage — but for the purpose 
of attacking, and claiming directly against, the 
mortgagors. In support of this view, Sir Tej 
Bahadur has drawn our attention to many of 
those authorities, both English and Indian, 
which explain the well known Adams v. AngelV- 
principles of keeping alive a subsequent mort- 
gage as a shield’ against an intervening encum- 
brancer. Those principles have been developed 
out of English equity and were accepted in 
India and are now embodied in the Transfer of 
Property Act. It is very true that, so far as the 
relations of a mortgagor and successive mort- 
gagees are concerned, the question that invaria- 
bly arises is in respect of the keeping alive of an 
original mortgage as a protection or ‘shield’ 
against an intervening encumbrancer, whether 
the case arises out of a subsequent mortgage in 
‘renewal’ of an earlier one or of a purchase of 
an equity “of redemption. The case of the dis- 
charge of an encumbrance by a tenant for life 
raises rather different considerations. No^case 
has been referred to in which the doctrine of 
keeping alive an earlier security has, in the ab- 
sence of some express provision, been inferred 
on the ground of intention directly as between 
mortgagor and mortgagee without reference to 
some intermediate incumbrance to be guarded 
against. Indeed, in Sir Dinshah Mulla’s book on 
the Transfer of Property Act, 1882 (Edn. 2) at 

p. 652, he says in so many words : 

“The only case in which it is to the benefit of a 
.mortgagee or cbargc-bolder to keep the incumbrance 
I alive is when it is necessary as a defence against a sub* 
sequent incumbrance.” 

[19] Moreover, even in cases where, on the 
principles on which this doctrine and s. loi, 
T, P. Act, 1882 , are founded, the presence of an 
intention to keep alive an earlier mortgage has 
to be proved or disproved, it is, I think, only 
the intention to effect some purpose or to guard 
against some contingency which can be foreseen 
at the date of the subsequent mortgage that is 
I. (1877) 5 Ch. D. 634 : 46 L. J. Ch, 352. 


material, and not any threat to the mortgagei 
which may perhaps arise later against which it' 
may suit his purpose to be protected, isee per 
’Lord Liindley in Ltgutdation Estates Purchase 
Co. V. Willoughby (1896) 1 Oh.726* at pp. 734/736. 
A fortiori it would seem difficult to suppose, t 
therefore, that the doctrine would apply in a case] 
of a failure of the subsequent mortgage through 
lack of registration. 

[20] Though, therefore, I should be inclined 
to agree with Sir Tej Bahadur Sapru’s argument 
that there is no room for the keeping alive* of 
the 1916 mortgage in the present case on the 
principles on which prior mortgages are some- 
times kept alive as a ‘shield’, yet on two different 
grounds I think that the 1922 mortgagees must, 
in this case, be held to be able to have recourse to it. 

[21] The first ground is that, in my opinion 
when the 1922 mortgage is closely examined, it 
is lound that it expressly kept the 1916 mort- 
gage alive. It was in fact never destroyed. 

[22] The two material clauses of the 1922 
document in this respect are els. 11 and 13. 
Clause 11 reads : 

“This documeot has been executed in place of the 
previous document, therefore the creditors shall have all 
the usual rights to the property hypothecated under 
this document which they had under tbe document 
dated 12th and registered on the 15tb February 1916.” 

[23] Clause 13 reads : 

“The creditors shall always have power to realise 
their money jointly or severally whenever and in what- 
ever way they like, by enforcement of the prior hypo- 
thecation lien and by sale of the hypothecated property 
as also other moveable and immoveable property and 
from tbe person of executants No. 1. 1 shail have no 
objection thereto.” 

[24] Clause 13 seems to be a more or less 
common form clause since it also figures ver- 
batim in the 1916 mortgage. We have been at 
some pains to verify the translation of it with 
tbe original and there seems no doubt that tbe 
translation of the clause as given at page 72 of 
the record of this appeal is substantially correct. 
Construing it as best I can, no other meaning 
can be given to cl. 13 than that it is an express 
clause keeping alive tbe 1916 mortgage. The 
words “by enforcement of tbe prior hypotheca- 
tion lien” can refer only to the 1916 mortgage. 
It says in effect that notwithstanding tbe 1922 
mortgage, the mortgagees shall always have a 
right to enforce the 1916 mortgage. That is 
nothing else than expressly keeping it alive. For 
this reason alone there is no necessity to exa- 
mine the principles of keeping a subsequent 
mortgage alive as a ‘shield’ against an interven- 
ing mortgage, since in this case there is by 
express contract between the parties a provision! 
for keeping it alive for tbe purpose of being' 
enforced directly as against tbe mortgagors. 

2. (1896) 1 Ch. 726 : 66 L. J. ChT^SCT?! L. T. 228 
44 W. R. 612. 
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[25] That, I think, would be enough to dis- 
pose o£ this contention on behalf of the mort- 
gagors. But there is another ground on which 
the same result can be reached. Even assuming 
that the 1916 mortgage were absorbed in the 
1922 mortgage as between the mortgagor and 
the mortgagees, even then on the authorities it 
would become a case, not, it is true, of "keeping 
alive” the 1916 mortgage, but of it being “revived” 
for the benefit of the 1922 mortgagees on the 
failure of the subsequent security. There is a 
world of difference between a doctrine or statute 
which “keeps alive” a prior security and a doc- 
trine which acknowledges that it was already 
dead, but, in certain circumstances and for 
certain purposes, allows it to be “revived”. The 
matter appears to me to be concluded in favour 
of the 1922 mortgagees by an authority of the 
Judicial Committee of the Privy Council arising 
out of a case in this Court, 39 alIj. 178.* In 
that case, a certain mortgagor and bis nephew 
owned a mauza in the proportions of 5/6th 
by the mortgagor and l/6th by bis nephew. By 
a mortgage of 1876, the mortgagor mortgaged his 
6/6th share. He then died leaving a widow. In 
1879 and 1881 the nephew mortgaged his i/6th 
of the same property to the same person who 
was mortgagee of the 1876 mortgage. In 1887 
the widow of the original 1876 mortgagor and 
the nephew combined to execute two mortgages 
over the same property purporting to compro- 
mise the entire beneficial interest in it to the 
same mortgagee. The purpose of this transaction 
was, first, to pay off the principal and interest 
due on the 1876 mortgage, and, secondly, to pay 
off the principal and interest due on the nephew’s 
mortgages of 1879 and 1881 In due course, the 
mortgagee in 1896 brought a suit to enforce his 
mortgage of 1881 and in that suit it was even- 
tually held on appeal that the mortgage of lb87 
was not binding on the widow. The quesiion 
then arose whether, on the failure of the 1887 
mortgage as far as the widow’s 6/6th share 
was concerned, the mortgagee could lall back 
on the 1876 mortgage which it bad been intended 
to replace. The Board held that the mortgagee 
could fall back on the 1876 mortgage on the 
ground that, the intention of the "consolidating” 
transaction of 1887 having been entirely frus- 
trated by the circumstance that it had transpired 
the widow had no power to mortgage her 6/6th 
share, it would be altogether inequitable to 
deprive the mortgagee of the benefit of the prior 
mortgage on 1876 which the mortgage of 1887 
had been intended to replace and for the extino- 


3. (’161 3 A, I. R. 1916 P. C. 68 : 39 All 178 : 44 I. A. 
60 : 39 I. C. 343 (P. C.), Harchandi Lai v. Sheoraj 
Singh. 


iion of which it bad been the consideration. 
Their Lordships said : 

**It is, of course, true that the mortgagee’s intention 
at the time when the two deeds of 1887 were executed 
was to accept a new seourit;, extending to the whole 
mHUZi, for the indeb'edness both of Jai Chand and 
Phul Si'igb in lieu (inter alia) of the secuiity of 
13*11 1876. Pursuant to this intention, he appears to 
have banded over the mortgage of 13'1I‘187 b to Phul 
Singh. But the original intention of the mortgagee was 
entirely frustrated by the fact that the two deeds were^vi 
held not to he binding on Mt Nandan, and it does not 
appear (o their Lordships to be oousi-tent with equity or 
good coD!<cience that the first three defendants, having 
Bucceeafully maintained that ih^ traneaution embodied 
in the two deeds of 1887 was not binding on Mt. Nan- 
dan, and consequently did not bind them as heirs of 
Jai Chand, should now claim the benefit of such trans- 
action as a release of the mortgage of 13-11 1876.” 


[26] In my judgment, the circumstances of 
that case are in substance indistinguishable from 
those before us. Tbe principle really is that a 
person cannot claim from a Court of Equity a 
benefit without accepting the just consequences 
of the relief be asks for. "Where, therefore, a 
transaction is, at tbe instance and for tbe benefit 
of a party, declared for some reason to have 
failed, equity will not give him the benefit of 
that failure, unless be also assumes the logical 
burden of its consequences. In the case before 
us the mortgagors have themselves set up the 
failure of the 1922 transaction as a mortgage on 
tbe ground of want of registration. Their con- 
tention in that respect baa been upheld. Tbe 
purpo::e of the 1922 mortgage was admittedly to 
give to the 1922 mortgagees a fresb security in 
place of, and over tbe same property as was 
comprised in, tbe 1916 mortgage. If, therefore, 
the 1922 mortgage fails, the whole purpose of the 
transaction is as much deleate-l as was the case 
in the transaction before the Privy Council. On 
the" same prii^ciple as their Lordships of the 
Judicial Committee have applied, it would, there- 
fore, be contrary to equity and good conscience 
if tbe 1922 mortgagors in this case were now 
allowed to say that they are entitled to take the 
benefit of the setting aside of tbe 1922 mortgage 
without reC'ignising tbe revived exist'-nce of the 
1916 mortgage, which it bad throughout been 
the intention of tbe parties that it ehould replace. 
This is expressed in a passage of Sir Dinshah 
MuIIa's work on the Transfer of Property Act, 
1882 , by saying that, “if the higher security fails, 
the lower revives. If a mortgagee purchases the 
property mortgaged and the sale deed fails for 
want of registration , , . he can still fall back on 
tbe mortgage.” This is something very different 
from the doctrine of "keeping alive’ the 1916 
mortgage as a ‘shield’ against an intervening 
incumbrance. It is the very reverse of it. since 
it recognises that the 1916 mortgage did cease to 
exist, but is brought back to life because it has 
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been ascertained that the consideration for which 
it was destroyed has failed. It is a well settled 
principle that where persons enter into a trans- 
action which, if followed, would have the e£fect, 
by implication or expressly, of resciniing a 
former contract and thereby inducing them to 
alter their relative position, and it turns out 
that the transaction cannot operate as the parties 
1 intended, then their rights under the former ti ans- 
action ren ain unaffected. See (1866) 1 Ex. 117;* 
<1867) 9 Ex. 135® at p. 138; 43 Cal. 790® at p. 882 
and 2 Bom. H. C. E. 198.^ 

[26a] It has been suggested that this principle 
should not operate in this case since the 1922 
mortgagees were themselves parties to the decep- 
tion of the Meerut Registrar which brought 
about the failure of the 1922 mortgage. But. on 
the facts as 1 have found them, the mortgagors 
themeelves were as much parties to it as the 
1922 mortgagees, and I can see no reason why, 
.as between them, the principle acted on by the 
•Judicial Committee should not be applied. They 
were in pari delicto and I cannot perceive any 
good reason why the mortgagors should now be 
heard to rely on the fraud in which they joined 
(if not which they themselves actually contrived) 
to say that for their benefit the other parties to 
that scheme should be deprived of their security. 
"Nor can I see why, if the 1916 mortgage does 
revive and if it is still available notwithstanding 
the law of limitation, which is the only remain- 
ing matter to be discussed, it should not carry 
in favour of the 1922 mortgagees its full interest 
up to the time of the suit. 

[27j It has been held, therefore, that on the 
facts the 1922 mortgage failed as a mortgage; but 
that, as between the 1922 mortgagees and the 
mortgagors, the effect of that failure was to 
“revive” the 1916 mortgage. The 1916 mortgage 
baa Veen expressly pleaded by the 1922 mort- 
gagees and a cause of action has been independent- 
ly framed on it. That brings me, therefore, to 
the only remaining question in these appeals — 
the question of limitation. 

t28j Sir Tej Bahadur Sapru on behalf of the 
mortgagors goes, as he has to go, the whole 
length of saying that there is no acknowledg- 
ment at all in the 1922 mortgage instrument 
which satisfies the provisions of 8.19, Limitation 
Act. The references to the 1916 mortgage in the 
1922 mortgage instrument are these. In para. 8 
it is expressed that the Gbaziabad property 

•4. (18S6) 1 Ex. 117, Noble v. Ward. 

5. (1867) 2 Ex. 135 : 36 L. J. Ex. 91 : 15 L. T. 672 ; 

15 W. R 520, Noble v. Ward 
€. ’16i 3 A. I. R 1916 Cal. 136 : 43 Cal. 790: 35 I. C. 

305. Mathura Mohan y. Ram Kumar. 

'7. (1864-66) 2 Bom H. C. B. 198, Hira Cband v. 
Bbaskar Ababhat Shende. 


“ . . . . already stands pledged and hypothecated to 
the creditors under the document dated 12th and 
registered on 16-2*1916, in respect of tb© amount 
whereof this document has been executed ” 

[29] By para. 11 of the same document it is 
said that it 

“ . . . . has been executed in place of the previous 
document, therefore the creditors shall have all the 
usual rights to the property hypothecated under this 
document wnich they had under the document dated 
12tb and registered on 15-2*1916 . . . 

[80] And by para, 13 it is said that : 

“The creditors shall always have the power to realise 
their money jointly and severally whenever and in 
whatever way they like, by enforcement of the prior 
hypothecation lien ....'* 

L3i] The mortgagors argue that this amounts 
to no "acknowledgment of the liability” and still 
less an "admission of liability”. Even if it were 
an acknowledgment of liability it is suggested 
that it is an acknowledgment of a liability, not 
under the old mortgage of 1916, but only under 
the new mortgage of 1922 and that it is not 
enough to admit the liability under the new 
document alone. There must, it is said, be an 
admission of liability under the old document. 
We have been referred to the well known Indian 
case in S3 cal. 1047® before the Judicial Committee 
of the Privy Council. The Board there ex- 
plains S. 19, Limitation Act, in the sense that 
it requires only a definite admission of liability. 
They say that the requirement of an "acknowledg- 
ment” of liability under English law is, it any- 
thing, more stringent than the requirements of 
the Indian Limitation Act. What we have, there- 
fore, to see is whether in the document of 1922 
there is an acknowledgment of liability to pay, 
not merely what bad then become due under the 
1922 m rtgage instrument, but what, assuming 
it were ever put in issue, was secured under the 
1916 mortgage. I have already held that the 1916 
mortgage was revived. The issue, therefore, now 
is whether anything is due under that instru- 
ment and we have to look for some acknowledg- 
ment that the mortgagors did owe money under 
it at the date of the 1922 document. This seems 
to me a matter of pure construction of the 1916 
mortgage itself. Looking at the passages I have 
reftrred to above, I cannot doubt that they 
constitute an admission of liability under the 
1916 mortgage. The first passage says that the 
Ghazizbad property was mortgaged by the 1916 
mortgage "in respect of the amount whereof 
this document has been executed.” That is an 
admission that, at the moment prior to the 
execution of the 1922 mortgage, the money 
secured by it was secured by the 1916 mortgage. 
In cl. 11 there is an admission that at the 
moment of the execution of the 1922 mortgage 

8. t’06) 33 Cal. 1047 ; 2 Nag. L. R. 130 ; 33 I. A. 165 
(P. C.), Mani Ram v. Seth Rupeband. 
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there was a subsisting mortgage of 1916, since 
otherwise the former could not have been 
executed “in place of" the latter. And by cl. 13 
there is again a clear implied admission that 
money was then due under the 1916 mortgage. 
It seems to me that it is extremely difficult in 
face of these passages to suggest that there was 
in the 1922 document no admission of liability 
under the 1916 instrument at the moment it was 
executed. That being so, the second mortgagees* 
suit, so far as it is a suit based on the 1916 mort* 
gage, was not, in my opinion, barred by the 
Limitation Act. 

[32} There remains then the final question of 
the effect of S. 19, Limitation Act, as between 
the 1922 mortgagees and the 1921 mortgagees. 
This question I propose to deal with shortly, 
because it is, in my opinion, concluded by 
authority. The point at issue is whether the 
acknowledgment, which has been held to have 
been given by the 1916 mortgagors to the 1922 
mortgagees in the 1922 instrument, was effective 
as an acknowledgment under s. 19, Limitation 
Act, to start a fresh period of limitation in favour 
of the 1922 mortgagees, not merely as against 
the 1916 mortgagors themselves, but as against 
the 1921 mortgagees who derived their title from 
the mortgagors, prior to the acknowledgment, out 
of the equity of redemption on the 1916 mort- 
gage. That the i922 mortgage inabrument was 
capable of being used as acknowledgment, not- 
withstanding that it had failed as a mortgage, 
is clear from S. 49, Registration Act, and the 
authorities on the point decided under it. 

[33] In my judgment the answer to this ques- 
tion is contained in the well-known judgment of 
the late Sir Asutosh Mukerji in 1 C. L. J. 337,® 
which was sealed with the approval of the Judi- 
cial Committee of the Privy Council in the case 
from our own Court in 1942 A. L. J. 648.^® Sir 
Asutnsh Mukerji founding himself on the reason- 
ing of Lord Westbury in (1862-63) 1 De. J. & s. 
122 ,^^ held that, on the proper construction of 
s. 19, Limitation Act, it did not allow a mort- 
gagor, after be had created a second mortgage 
and thus ceased to represent the entirety of the 
equity of redemption, to compromise the position 
of bis own second mortgagee in point of 
limitation by an acknowledgment given behind 
his back in favour of the first mortgagee. 
The case with which Sir Asutosh Mukerji was 
dealing was also a case of successive mortgagees, 


9. ('05) 1C L. J. 337, Surjiram Marwari v. Barham- 
deo Prasad 

10. ('42) 29 A.I.R. 1942 P. C. 67 : I. L. R. (1942) All. 
660 : 1. L. R. <1042) Lab. 686 : I. L. R. (1942) Ear. 
P. C. 153 : 69 I. A. 130 : 202 I. C. 740 : 1942 A. L. J. 
648 (P. C.), Bank of Upper India Lid. v. Skinner. 

11. (1862-63) 1 De. J. & S. 122 : 32 L. J. Ch. 219 : 
7 L. T. (N, S.) 812 : 11 W. R. 386, Bolding v. Lane. 


in which the mortgagor, by creating the second 
mortgage, bad not parted with his entire in- 
terest in the mortgaged property. He retained his 
ultimate equity of redemption. It is true that 
in 1942 A. Ii. J. 648^® the Judicial Committee 
was dealing with a case, not of successive 
mortgages, but of a purchase by a first mort- 
gagee outright of an equity of redemption and 
their Lordships, therefore, confined their decision , 
in terms to a case in which the mortgagor had*^ 
given an acknowledgment after he bad patted 
with his entire interest in the equity of redemp- 
tion. But the reasoning is general ; and, indeed^ 
they expressly said that they were “prepared to 
adopt the reasoning of that very learned Judge’* 

— meaning Sir Asutosh Mukerji — “in the present 
case.” I can see no reason why, once a construc- 
tion of the actual words of S. 19, Limitation Act,, 
has been reached which limits the effect of ani 
acknowledgment given by a mortgagor after he- 
has parted with his entire equity of redemption, 
by sale, exactly the same construction should 
not apply to a case in which he has merely 
carved a further mortgage out of his equity of 
redemption. To allow him to derogate from his^ 
own grant by defeating his own mortgage by 
an acknowledgment would in that case also,. 
in my opinion, be doing the very thing which 
Lord Westbury described as “taking away the 
right of one man by the act of another** and 
would involve a consequence “inconsistent with ^ , 
natural justice.” I am aware that a different 
view was at one time taken in some other 
Courts of which an example was the view in 
1932 expressed in the Madras Bench case im 
65 Mad. 758.'^ But even in that Court in a later 
Full Bench case in I. L. R. (i940) Mad. 872,*® 
in dealing with the case of a mortgagee who had 
parted with his whole interest in the equity 
of redemption by transfer, the learned Chief 
Justice of the Madras High Court observed 
that 

“ .... In certain of the cases to which I have refer-- 
led the mortgagor retained an interest in part of Re- 
mortgaged property sold, but I do not consider t is 
makes any diBerenco in principle.’* 

[ 84 ] In my view it makes no difference in 
principle. That also has been the still more 
recently expressed conclusion of a Full Bench 
of the Nagpur High Court in I. L. R. {1944)' 
Nag. 383,** 

[ 85 ] In spite of this. Mr. Pathak on behalf of ^ 
the 1922 mortgagees has pressed us with a very * 

12. (’32) 19 A. I. R. 1932 Mad. 516:55 Mad. 768 :138- 
I. 0. 632, Mutbu Chettiyar v. Muthuswami Ayyangar- 

13. (’40) 27 A. I. R. 1940 Mad. 470 : I. L. R. (1940)- 
Mad. 872 : 188 I. C.-603 (F.B.), Pavayi v. Palanivela- 
Goundan. 

14. (’44) 31 A.I.R. 1944 Nag. 163:1. L. R. (1944) Nag^ 

383 : 216 I, C. 296 (F.B.), Radha Kishan v. Hazanlal- 
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recent decision of this year of a Full Bench of 
five Judges of our own High Court in 1945 
A.Ii.J. 292.^® This Full Bench reference arose out of 
an appeal from a decision of my own and I should, 
therefore, desire to discuss it no further than is 
necessary. Primarily it raised a question of 
subrogation involving a consideration by the 
Court of the language and effect of S. 92, 
Transfer of Property Act, 1882. But there was 
undoubtedly involved in the case the question 
from the point of view of limitation of the 
effect of a subsequent mortgagee acquiring the 
“rights and powers'* of a prior mortgagee by 
subrogation under that section. It was held by 
three of the five learned Judges who composed 
the Full Bench that the effect of a subsequent 
mortgagee acquiring by subrogation under the 
section “all the rights and powers’* of a prior 
mortgagee was to start a new period of limita- 
tion in his favour from the date of the subsequent 
transaction. Of the three learned Judges who 
took that view one of them at least used langu- 
age which made it quite clear that he had no inten- 
tion of disregarding the doctrine which the 
Judicial Committee of the Privy Council had 
approved in 1942 A. L. J. 648^^^ {ubi supra) in its 
application to the case of an acknowledgment, 
as opposed to a case merely of subrogation. 
Allaop J. in ’ois judgment made this quite clear, 
He said : 

“ . . . . Our attention has been drawn to the fact 
that it is now settled that a mortgagor cannot extend 
limitation against a puisne mortgHgeeb; an acbnowledg- 
ment alone and it must be admitted tbat the equities 
are some what complicated but we are to decide the 
question before us not on general principles but on the 
meaning we impute to S. 92. ..." 

[86} As I read that passage, the learned 
Judge appears to have recognised that the law 
was settled in a case of acknowledgment, as op- 
posed to a case of subrogation and be very carefully 
rested his decision on S. 92, Transfer of Property 
Act, alone. The two learned dissenting Judges 
also both accepted the authority of Sir Asutosh 
Muk6rji*s reasoning, as approved by the Judicial 
Committee of the Privy Council in 1942 A. L. j. 
648,’'^ as conclusive of the view that a mortgagor 
cannot, under s. 19, Limitation Act, give an 
acknowledgment so as to affect behind his back 
the rights of a subsequent mortgagee acquired 
before that acknowledgment is given. For 
these reasons I cannot regard this Full Bench 
'case as in any way affecting the law relating to 
the effect of an acknowledgment in such a case 
as that involved in these appeals. No authority 
has been produced before us which would lend 
me the courage, even if I thought it right to do 

15. {*45) 32 A. I. B. 1945 All. 239 : I. L. R. (1945) 

All. 733 : 1945 A. L. J. 292 (F.B.), Munna Lai v. 

Cbunui Lai. 
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so, (which I do not), to depart from the reason- 
ing of Lord Westbury in (1862 63) 1 De. J. & S, 
122^^ iuhi supra) in its application to the case of 
an acknowledgment where the mortgagor has 
retained an interest in the form of an equity of 
redemption in the mortgaged property. 

[37] The result, therefore, ' of these ap- 
peals is that on the facts the mortgage of 1922 
failed as a mortgage for want of registration. 
The result of that was to ‘revive’ the 1916 
mortgage in favour of the 1922 mortgagees. 
There was a sufficient acknowledgment in the 
1922 mortgage instrument to save the cause of 
action under the 1916 mortgage; and tbat cause 
of action the 1922 mortgagees have expressly 
pleaded. But, as between the 1922 mortgagees and 
the 1921 mortgagees, no acknowledgr^ent given 
by tbe mortgagors in the 1922 mortgage would 
be effective to displace the accrued rights of the 
1921 mortgagees in respect of limitation. For 
these reasons, in my opinion, the learned Civil 
Judge was right in giving tbe 1922 mortgagees 
a decree in suit No. 12 of 1934 on tbe 1916 mort- 
gage, subject only to the principal, interest and 
costs secured to the 1921 mortgagees under their 
mortgage of 1921. The Appeal no. 468 of 1937 
must, therefore, in my opinion, be dismissed 
with cofts. For tbe same reasons the Appeal 
No. 197 of 1938 should also be dismissed with 
costs. The cross-objections of the mortgagors 
in both appeals must be dismissed with costs. 
There will be the usual set-off as to costs. 

[38] Wall Ullah J. — I agree. 

[39] By the Court.— The Appeal No. 468 of 
1937 must be dismissed with costs. For the same 
reasons the Appeal No. 197 of 1938 should also bo 
dismissed with costs. The cross objections of the 
mortgagors in both appeals must be dismissed 
with costs. There will be the usual set-off as to 
costs. 

n.s./d.h. Appeals and Cross-ohjections 

dismissed* 
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Crl. Revn. No. 408 of 194G, Decided on 21.11-1946. 

•• (a) Penal Code (1860), S. 215 — Actual thief 
or person suspected to be the thief can be con- 
victed under S. 215 : 23 All. 81 ; 50 All. 186 : 1.5 
A. I. R. 1928 All. 22 : 106 I. C. 437 and 54 All. 55 : 

18 A. I. R. 1931 All. 710 : 133 I. C. 800, OVER. 
Hu IjJJjD^ 

An actual thief or a person suspected to he the thief 
can be convicted under S. 215. There is nothing in that 


A. 1. S. 
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section which should esolude an actual thief from 
liability under it if, in addition to committing theft., 
he also tried to realise money t y a promise to 
return the stolen article. Such an act which is in* 
dependent of the act of stealing constitutes a diderent 
offence. There is no reason why a thief be not punish- 
able for an additional offence. The earher part of the 
section which really describes the ingredients of the 
offence does not lend support to the view that the thief 
cannot be prosecuted under it. The latter part of the 
section is really in the nature of a provision by way of 
a concession in favour of one who helps, though for 
personal gain, both in recovering the stolen property, 
and in bringing the thief to book : 23 All. 81 ; 50 All. 
186 : 15 A. I. R. 19v8 All. 22 : 106 I. C. 437 and 64 
All. 55: 18 A. I. R. 1931 All. 710:133 I. C. 800, OVER 
RULED', Case law discussed. [Para 4] 

(b) Penal Code (18601, S. 215 — Onus is on 
accused to prove that he did all in his power to 
cause offender to be apprehended : .54 Ail 5.5 : 18 
A. 1. R. i03J All. 710 : 133 i. C. ttuO. OVERRULED. 

In a prosecution under S. 215 it is not for the pro- 
secution to prove the negative that the accusi-d did 
not use all in his power to cause the offend^'r to be 
apprehended. It is for the detence to establish the 
positive fact that they did all in their power to cause 
the offender to be apprehended Hei ce a conviciion 
under S. 215 can be maintained even if there is no 
evidence to prove that the accused did not use all 
means in his power to cause ihe offender to be ap- 
prehended and convicted of the offence : 54 AH. 55 ; 
18 A I. R 1931 All. 710 : 133 I. C. 800, OVER‘ 
RULED', Case law discussed. [Paras 16, 2J 
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Sanker Saran J.— The two applicants, Deo 
Suebit Rai and Bhola Ahir, were convicted by 
a Magistrate for an offt-nce under S. 216. Penal 
Oode. The learned Sessions Judge dismissed 
their appeal. They came up to this Court in 
revision and I referred the revision to a Full 
Bench because of the divergence of opinion in 
this Court and other Courts on questions which 

will be set out presently. , « , 

[Q] One Bhaja Singh lost his buffalo and 


after looking for it in vain for two days, be met 
the two applicants who told him that bis buffalo 
was stolen and if be chose to spend Rs. 150 the 
buffalo could be restored to him. On Bbaja 
Singh pleading poverty, the bargain was struck 
at Bs. 60. In pursuance of that agreement, 
Bbaja Singh paid Bs. 60 on 28 6-1945, and on 
80th of June, the two applicants and another 
person returned the buffalo to Bhaja Singh. .On 
behalf of the accused applicants there was a denial 
of the prosecution allegation. It was, however, 
argued in this Court, (i) that the accused him- 
self might be the thief and then S. 215 would 
not be applicable, (2) that even though he was 
not the thief, he could not be convicted unless 
the prosecution were able to prove that “he did 
nob use all means in his power to cause the 
offender to be apprehended and convicted of 
the offence.'* Upon these facts, two questions 
were referred to the Full Bench : 

(1) C&n the accused be convicted under S. 216, 
Penal Code, if be himself was the thief ? 

(2) Can the conviction under that section be main- 
(ali'Od unless there is evidence to prove that the ac- 
cused did not use ’ all m^ans in bis power to cause the 
offender to be apprehended and convicted of the 
offence”? 

[ 3 ] Before embarking upon a discussion of 
the decided cases it is desirable to examine the 
terms of 8 215, Penal Code. It runs as follows: 

"Whoever tahes or agrees or conpen^s to take any 
gratification under pretmee or on account of helping 
any person to recover any moveable property of which 
he shall have been deprived by any offence puniBbable 
under this Code, shall unless he uses all means in hte 
power to cause the offender to be apprehended ^ and 
convicted of the offence, be punished with imprisoi^ 
ment of either description for a term which may extend 
to two years, or with fine, oi with both." 

[ 4 j It is the duty of Courts of law to inter- 
pret an enactment as it stands. There is nothing 
in this section which should exclude an actual 
thief from liability under it if, in addition to 
committing theft, he also tried to realise money 
by a promise to return the stolen article. Such 
an act which is independent of the act of steal- 
ing constitutes a different offence. There is no 
reason why a thief be not punishable for an 
additional offence. The only reason for the view 
that a thief cannot be held guilty under this 
section is the fact that it is unnatural for a 
thief himself to use all means in bis power to 
cause himself to be apprehended and convicted 
for theft. But the language ot the section does 
not contemplate any exception. The earlier 
part of the section which really describes the 
ingredients of the offence does not lend support 
to the view that the thief cannot be prose- 
cuted under this section. The latter part of the 
section is really in the nature of a provision 
by way of a concession in favour of one who 
helps, though for personal gain, both in recover- 
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ing the stolen property, and in bringing the 
thief to book. In nay judgment, an actual thief 
or a person suspected to be the theif can be 
convicted under 8. 216, Penal Code, 

[6] The case law on the point has not been 
uniform. There has been a conflict of authority. 
The trend of the recent decisions, however, 
seems to favour the view expressed above. The 
first case of our Court direcrly in point which 
has been referred to in many of the subsequent 
judgments is reported in 23 ALL 81.^ It was a 
case where the acou-^ed were convicted of an 
offence under S 880. Penal Code, for stealing 
four heads of cattle. They were further found 
to have taken Ks. 50 from the owner for re- 
turning two of the stolen cattle. For this 
offence, they were convicted under S. 215. 
Aikman J. held that Section 215, 

never intended to apply to the actual thief, but 
to someone who being in league with the thief, received 
Bome grutifi atinn . . . without at the SMme time using 
all the means in his power to cause the thief to be 
apprehended and convicted of the ofionce.” 

Upon this view of the section, he set aside the 
conviction under S. 216. I might mention that 
there was no discussion of the interpretation of 
the section 

[6] In a later case reported in 46 ALL. 915^ a 
Bench of thi^ Court considered 23 ALL. 8l' and 
did not accept the view expressed therein. In 
this case, two bullocks were stolen and Mukhtara 
was suspected of theft. At any rate, he was 
suspected of being in the know of who the 
thieves were He told a panchayat that he 
would recover the bullock on payment of Rs. 80. 
He received the money and three days later he 
produced the bullock. Ryves, J. held that 

“The inference is irresistible that be knew who the 
thieves were. There is a coi'siderable amount of sus- 
pioiOD (to say the least of it) that Mukhtara bimsdf 
was the thief, or one of the thieves. Bi't th** Magistrate 
did not take that point into cons'deration bolding that 
accord>ng to the case in 23 Ail 8>,1 the thief himself 
could not be convicted under S. 215." 

The Bench held that Mukhtara was r«ghtly con- 
victed under 8. 216 Of the two Judges, Ryves, 
J. expressed his doubt regarding the correctness 
of the decision in 23 all. 81.' Walah, J. took a 
stronger line He said : 

‘*1 am definitely of opinion that it is not good law 
und ought not to be followed. The learned .Tudue who 
decided it was firobabtv embarrassed by the fact that 
there bad been a enviction againbt the thief for both 
ofience'^. But what be ai pears to have overlooked is 
this. Take the ordinary case of a man agains* whom 
suspicion is strongly entertained, as in this case. The 
complninant may be in doubt as to whether he is the 
guilty person or whether he is not, but he does not 
mind so long as the person he suspects agrees to return 
the animal for a consideration Can it be seriously 
suggested that when the charge under S. 215 comes 
into Court, and the complainant confines his allegation 
as regards the theft to mere suspicion, the accused can 
bo beard to say “The complainant is wrong to confine 
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bis allegation to mere suspicion. I am the thief. I have 
always been in a position to confess the theft, and if it 
suited my purposes, to provide the complainant with 
means for proving my guilt. But the High Court has 
decided that this seoUon does not apply to the thief, 
and I being the thief it does not apply to me, and 1 
am entitled to an acquittal. It seems to me that this 
would be a reducHo ad absurdum.*' 

(7] In a later Bunch case reported in 60 
ALL. 186,^ a contrary view seems to have been 
taken. There are no references to any of the 
previous decisions in this case. Reliance is placed 
on certain general principlesof law as expounded 
by Mayne in Edn. 4, of his work on Criminal 
law in India. Mr. Mayne was of the opinion 
that the section was not intended to apply to 
the actual thief. This view the learned Judges 
accepted aud went on to say that **beiDg in 
league with the tbief” is a necessary fact to be 
proved. Having made these general observations, 
they went on to discuss the merits of the case. 
Upon the facts, the findings of the Court were 
that tbe prosecution failed because there was no 
evidence that the horses had been stolen and 
further there was certainly no evidence that 
Mangu, the accused, knew the criminal. Again, 
there was no evidence that he was making any 
attempt to screen that criminal from justice, or 
that he failed to use all means in his power to 
cause the offender to be apprehended. On tbe 
findings in this case, it cannot be said that the 
principles in 46 ALL. 915^ were not followed or 
distinguished. As a matter of fact, 46 ALL. 916^ 
was not considered by the Judges in this case. 
In a subsequent case reported in 54 ALL. 55^ 
a single Judge referred to 50 ALL. 186^ and also 
46 ALL. 915.^ Ho seems to have relied on 50 
ALL. 166^ and distinguished 46 ALL. 915.^ 

[8] In a Madras case, 24 I. C. 851,^ a single 
Judge followed 23 ALL. 81,' without any discus- 
sion. In a Patna case, 17 Pat. 677,® (he decision 
in 46 ALL. 915® was accepted in the following 
terms : 

“Tbe first conteDtion raised was that the accused may 
be themselves thieves, nud in that event S. 215 should 
not be held to be appiicable to them. In the Allahabad 
High Court this vew was at one time held, but the 
law is now held in that Court to bo as laid down in 
46 All. 915,2 which, in my opinion, correctly states the 
law. A person suspected of theft may, if the prosecution 
fails to prove the fact of theft by him, be convicted 
under S. 215.” 

In a Rangoon case, 1941 Rang. l. r. 682,^ this 
question was thoroughly considered by a Judge 
who followed 46 ALL 915® which had dissented 
from 23 ALL. 81.' In the course of the judgment, 
the learned Judge observed : 

“It does not appear to me to be correct to say as 
Fox C. J. said in 4 L B. R. 199^ that the section 
does not apply to tbe actual thief because be is under no 
legal oblig 'tion to bring himself to justice. All that tbe 
section says is that the pereon who tabes the gratifica- 
tion shall be punished unless be uses all meaus in hia 
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power to brlug the actual thief to justice. No doubt 
the wordinR of the section makes it apply In the 
majority of cases to offenders other than the actual 
thief Bur. cases may well occur, as was pointed out by 
Aston J. O. in (1893*1900) P. J. L. B. R. 226,® where a 
thief having stolen cattle without a view to obtain money 
by restoring them to the owner, may Oder to restore 
them for a gratification merely because he knows that 
detection is becoming imminent.** 

[9] Having examined the terms of the section 
and the autliorities on the subject with regard 
to question No. 1, 1 am of the opinion that the 
view in 23 ALL. 81* as also in 50 ALL. 186® is not 
good law. I would, therefore, answer it in the 
affirmative. 

[10] With regard to question No. 2, there is a 
discussion in some of the cases referred to 
above on this point. In 64 all. 55,^ Bajpai J. 
held that it was for the prosecution to prove 
that the accused did not take steps to have the 
accused apprehended. He expressed himself as 
follows : 

‘*Wbere the accused merely undertakes the endeavour 
to trace out and restore the lost property on pajment of 
gome remuneration, then upon this circumstance alone 
the accuserl cannot be said to be guilty of an offence 
under S. 215, Penal Code, unless over and above that 
the prosecution proves that the property has been lost 
by the commission of an offence and that the accused 
is endeiivouiing to screen the offender from justice 
and is not using all means in bis power to cause 
the offender to be apprehended and convicted of the 
offence wbiph be bas committed,” 

[11] In I. L. R. (1938) ALL. 681*° Allsop J. 
after considering the authorities of this Court 
and of other Courts took a contrary view and 
observed : 

“In 60 All. 186® the learned Judges certainly made use 
of expressions from which it might be inferred tbat 
they were of opinion tbat nobody could be convicted of 
an offence ui der S. 216, Penal Code, unless he knew 
who tbe offender was, but they were discussing the 
particular facts of tbat case and I do not suppose for 
a moment that they meant to lay down as a general 
rule of law tbat knowledge oi the offender was a neces- 
sary ingredient of that offence. There is not one word in 
the section that suggests that such knowledge is 
necessary.” 

The learned Judge further goes on to say : 

"It has been held by two Judges of the High Court at 
Calcutta in A. I. K. (1933) Cal. 59911 that the burden 
of proving under S. 216, Penal Code, tbat the accused 
person used his best endeavours or the means in his 
power lo cause tbe offender lo be apprehended and con- 
victed of tbe offence is upon him. This also seems to be 
the conclusion to be drawn from the provisions of the 
Indian Evidence Act. The clear meaning of tbe section 
in my judgment is that it is an offence to receive money 
for helping any person to recover property stolen or 
misappropriated and that there is un exception only in 
favour of a man who can show that he used all means 
in his power io cause the apprehension of the o^nder. 
Under tbe provisions of S. 105, Evidence Act, where a 
person is accused of any offence the burden of proving 
the existence of circumstances bringing the case 'witbm 
any special exception or proviso contained in the Lode 
or in any law defining tbe offence is upon him and the 
Court shall presume ibe absence of such circumstances.” 


[ 12 ] The Calcutta case in A. I. B. 1988 OaL i 
599** on which reliance was placed in I. L. R, 

(1938) ALL. 681*° laid down : 

”Once the elements of an offence under S. 215 have 
been established by evidence the onus of proving that 
the person charged is entitled to the benefit of the 
exception referred to above is on the defence.” 

[15] This . question was also discussed in 17 
Pat. 677° where the view was expressed that the . 
saving clause in s. 216 is in the nature of ^ 
exception and the onus of proving that the ac- 
cused is entitled to the benefit of exception 

is on him. 

[14] With regard to tbe question of onus of 
proof in such cases, the Full Bench case in 1941 
A. L. J. 619*^ exhaustively deals with it. This 
was a case which was heard by seven Judges 
and the majority view, which is the view of the 
Court, was that although the burden of proving 
tbe existence of circumstances bringing the case 
within one of the "exceptions” was on the ac- 
cused, the prosecution would not be relieved of 
the burden of proving the entire "proceedings.** 

In the words of Iqbal Ahmad, C. J. 

"the burden of proof, so far as the entire ‘proceeding’ is 
concerned, remains on tbe prosecution, even though 
the burden of tbe "fact in issue” pleaded by the accused 
is cast upon him by 105.” 

The prosecution.having tendered evidence regard- 
ing the theft of the buffalo and the demand of 
money for its restoration, the simple fact that 
the defence was called upon to prove was tbat 
the accused did all that lay in his power to 
cause the offender to be apprehended. 

[16] Thus with the view expressed in I. L. B. 
(1938) ALL. 681*° I am in respectful agreement. 

In my judgment, it is not for the prosecution to 
prove tbe negative that the accused did not use 
all in bis power to cause the offender to be ap- 
prehended. It is for the defence to establish the 
positive fact that they did all in their power to 
cause the offender to be apprehended. In effect, 
my view is that the decision in 64 ALL. 65 was 
not correctly made. I would, therefore, answer 
question no. 2 in the affirmative. In the result, 
the application in revision -should be dismissed., 

Yorke J. — I agree. Tbe revision applica- 
tion should be dismissed accordingly, 

• Raghubar Dayal J. — I agree the revision 
application be dismissed. 

By the Court ; The revision application is Tp 
dismissed, 

G.N. Application dumissed. 
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Sheo Dutt and others — Plaintiffs — 
Appellants v. Pushi Ram and others — 
Defendants — Respondents* 

First Appeal No. 28 of 1943, Decided on 27-3-1946 1 
from decision of Temporary Sessions and Civil Judgei 
Benares, D/- 3-11-1942. 

(a) Partnership Act (1932), S. 69 (3) (a) — S. 69 
43) (a) includes claim for money due to dissolved 

S*Cirm either by partner or by third party — Unregis- 
tered dissolved firm — Suit by one partner against 
other to recover amount overdrawn by latter from 
partnership assets and latter's share of loss incur- 
red by partnership is one to recover property of 
dissolved firm within S. 69 (3) (a). 

The words “any right or power to realise the pro- 
perty of a dissolved firm” in S. 69 (3) (a) include the 
right to recover the property from a third party or from 
a partner from whom the property may be recoverable 
and the word “property” must be interpreted to include 
a claim for money : 26'A.I.R. 1939 All. 735 (S.B.) and 
26 A. I R. 1938 Bom. 108. Bel. on\ 26 A. I. B. 1939 
All. 535, held overruled in 26 A. I. R.. »939 All. 735 
(S. B.); 24 A. I. R. 1937 Bom. 225, Disting, 

[Paras 16 and 17] 

Hence, a suit by A, the partner of an unregistered 
dissolved firm, against B, the other partner, to recover 
(1) the sum which was overdrawn by J5 from the part- 
nership assets and (2) the amount which was B's share 
of the loss incurred by the partnership is a suit to 
I recover the property of a dissolved firm within the 
meaning of the exception contained in S. 69 (3) (ah 

[Para 18] 

(b) Partnership Act (1932), S. 69 (1), (2) and (3)— 
S. 69 (1) and (2) relate to existing as well as dis- 
solved unregistered firm and bar all suits by such 
’^irm or partner thereof unless they come within 

exceptions in S. 69 (3). 


A the partner of an uuregistered dissolved firm which 
bad carried on a business in hemp brought a suit 
against B the other partner of the firm on the allega- 
tion that the trade mark of the firm was the private 
property of the plaintiff; that after the dissolution 
of the partnership B used the trad^ mark on 5200 
bales of hemp for the purpose of B’s own busintss for 
which he bad agreed to pay to the plaintiff A at the 
rate of two annas per bale. A claimed Bs. 650 as the 
rent for the hire of the trade mark : 

Held that the suit did not come under the bar of 
Section 69. [Para 18] 

Cases referred : — 

1 . (’39) 1939 A. L. J. 405 : 26 A. I. R. 1939 All. 535 : 
I. L. R. (1939) All. 563 : 184 I. C. 160, Magan Behati 
Lai V. Ram Fartap Singh. 

2. (*39) 1939 A. L. J. 964 : 26 A. I. R. 1939 All 735 : 
I.L.R. (1940) All. 26 : 185 I.‘C. 113 (S.B.), Shibba Mai 
V. Gulab Bai. 

3 (*38) I. L. R. (1938) Bom. 102 : 25 A I. R. 1938 
Bom. 108 : 173 1. C. 766, Appaya Nijlingappa v. 
Subrao Babaji. 

4 . (’37) I L..R. (1937) Bom. 628 : 24 A. I. R. 1937 
Bom. 225 : 169 1. C. 424, S. H. Patel v. Husseinbbai 
Mahomed. 

Mushtag Ahmad — for Appellants. 

K. N. Srivastava and Krishna Shankar — 

for Respondents. 

Malik J. — This appeal baa been filed by the 
plaintiffs whose suit for recovery of Bs. 8567-3-9 
from defendant l, Pushi Ram, was dif^miBsed 
by the Temporary Civil and Sessions Judge of 
Benares on 3rd November 1942. TIih plaintiffs’ 
allegations in the plaint were that there was a 
partnership entered into between Vidbya Dhar, 
their predecessor, and Pushi Ram, Raj Narain 
Singh and Ram Nath Misra, defendants, on i 5 th 
April 1935 The partnership was to carry on 


Section 69 (1) and (2) relate not only to an unregis- 
tered firm which is ia existence but also to a firm 
which has been dissolved and bar all suits by or on 
behalf of an unregistered firm or by or on behalf of 
a partner in an unregistered firm unless they come 
wiihin one of the exceptions mentioned in S. 69 (3). 

[Para 17] 

(c) Civil P. C. (1908), O. 7, R. 7— Suit by partner 
of dissolved firm against other partner for specific 
sums of money on the allegation that accounts had 
been settled — Accounts found not to have been 
properly settled — Court can pass decree for accounts 
— Partnership Act (1932), S. 48. 


Where a partner in a dissolved firm brings a suit 
against other partners in the firm to recover specific 
sums of money on the allegation that the accounts were 
gone into and the sums were found due to him the 
Court can pass a decree for accounts if it is not satisfied 
that there was a proper settlement thereof and it is not 
necessary that the suii should be withdrawn by the 
plaintiff or dismissed by the Court on the ground 
that the relief claimed was not the proper relief. 


i , [Para 20 

Civil P. C— (’44.Com.) O 7, R. 7, N. 2, Pt. 21. 

(d) Partnership Act (1932», S. 69 -Trade mark o 
unregistered dissolved firm private property of om 
of partners A — After dissolution A renting tradi 
mark to B, other partner of firm, to be used by B fo 
his own business — Suit by A against B to recove 
rent for hire of trade mark does not come unde 
bar of S. 69. 


business in bomp in the name of Deodutta and 
Baldeo Prasbad at Sheopur, Benares. Vidhya 
Bbar was to provide the entire money required 
by the partnership and was to get interest at the 
rate of ten annas per cent, per mensem on the 
money invested by him. The other three were 
to be only working partners in the business and 
the profits and losses were to be shared equally 
between the four partners. Vidhya Dhar died 
after the institution of the suit as a member of 
a joint Hindu family and the plaintiffs, whose 
names were substituted after bis death, claimed 
that they were members of a joint Hindu family 
with him and that he had entered into the 
partnership on behalf of the family. 

[ 2 ] I may mention that in the plaint when it 
was originally filed the date of commencement 
of the partnership was given as 29 9 19&6. By an 
amendment made on 26-9-1942, the Hindi date 
was changed from Bhadon 2. Siidi 14. Sambab 
1993 to Chait Sudi 12, sambat 1992, but no cor- 
rection was made in the English date- the cor- 
responding English date would be 16 4 1935 . 

[3] According to the plaintiffs the partnership 
was dissolved on 9-10-1938, and it was found 


1 


230 Allahabad Sheo Ddtt v. Pushi Ram (Malik J.) A. 1. B. 


that the losses amounted to a sum of Bs. 5939-0-9. 
One. fourth of this loss was Bs. 1484-1-.2-3 which was 
said to he the share of defendant i. It was 
further alleged that the defendant bad over- 
drawn to the extent of Bs. 6756-5.0 out of the 
partnership assets. These two sums were claimed 
from defendant 1 after giving him credit for bis 
one.fourth share of Ks. 679 8-0 which, according 
to the allegations in the plaint, para. 8, was 
improperly and without any right entered in 
the loss account. Thus, a sum of Hs. 1314-14.8 
under the first head as loss and a sum of 
BS. 6756- 5-0 under the second head as money 
overdrawn was claimed from defendant 1. 

[4] It was further alleged that after the dis- 
solution of the partnership defendant 1 used the 
trade mark belonging to the plaintiffs on 
5200 bales of hemp for the purpose of defen- 
dant I's own business for which be bad agreed 
to pay to the plaintiffs at the rate of two annas 
per bale. A sum of Rs. 650 was claimed as the 
rent for the hire of the trade mark. It was 
further alleged in the plaint that Haj Narain 
Singh and Ham Nath Misra had settled the 
matter out of Court, that they were being im- 
pleaded as pro forma defendants and that no 
relief was claimed against them. The plaintiffs 
claimed a sum of Bs. 8070-10 3, principal, and 
BS. 496-9-6 as in interest against Pbusi Bam de- 
fendant 1. 

[6] The defence on behalf of defendant 1, 
Phusi Ram, was a total denial of the partnership 
and it was alleged that he was working as a 
servant and that he had nothing to do with the 
losses of the partnership. It was further alleged 
that the firm Deodutta Baldeo Prasad at Sheo- 
pur was merely a branch of a firm of that name 
in Muhalla Raja Darwazain the city of Benares 
and that it had branches at Mog* al Sarai and 
other places. In the written statement it was 
mentioned that the defendant was a servant and 
munim of the firm and was entitled to a four 
anna share as profits in lieu of bis remuneration. 
Later on in the evidence the case was <3eveloped 
that in case one-fourth of the profits was less 
than B3. 2000 per annum, the defendant was to 
get a sum of Rs 2000 as remuneration, that is, 
the defendant’s remuneration was a minimum 

sum of RS. 2000 per annum. 

[6] Ram Nath Misra, defendant 8, did not 
enter appearance. Raj Narain Singh, defen- 
dant 2, filed a written statement in which he 
alleged that be bad nothing to do with the 
partnership. He was working merely as a 
servant and was not responsible for the loss in 
the business. 

[7] The lower Court framed eight issues and 
held on all questions of fact in favour of the 
plaintiffs, but on the last question, that is, on 


issue NO. 8, it held that the suit was barred by 
S 69, Partnership Act, and dismissed the suit; 
but as the suit failed on a purely tecbniosl 
ground, the defendant was allowed half hiscosts. 

[8] The plaintiffs have filed this appeal and 
learned counsel on their behalf has urged that, 

it was a suit to realise the property of a 
dissolved partnership, the suit was not barred, 
by S. 69, Partnership Act Learned counsel for^ 
the respondent has, however, challenged before^, 
us all the findings of fact, and it will, there- 
fore, be necessary for us first to consider tba 
question whether the defendant, Phusi Ram, 
was a partner and whether any sum was due- 
to the firm from him. 

[9] Learned counsel for the respondent has 
placed great reliance on the fact that the plain- 
tiffs originally in their plaint gave 29-9-1936, aa 
the date when the partnership was started and 
then later changed it to 16-4 1935 He has also* 
drawn our attention to a document dated 
6-11-1940, entered into between some of tho 
plaintiffs or their predecessors and Ram Nath, 
defendant 8, in which it was mentioned that the 
business was started at Sheopur cn 29-9-1936, 
and had terminated on 13-10-1937- It would appear 
that both these dates of ccmmencement and 
termination of the business differ from the datea 
given in the plaint. It is true that later on in 
the same document it is mentioned that the 
parties having earned on the entire business 
aforesaid up to 9 10-1988, closed it and after v. 
rendition of joint accounts money was found duo 

to the plaintiffs from Ram Nath. Further it was 
mentioned that after the death of Pandit Deo- 
dutta the share of Ram Nath in the profit and 
loss account at four annas per rupee was fixed- 
Deodatta died on 29 3 1937. and learned counsel 
for the respondent has urged that according to 
this statement the share in the profit and loss 
was not settled till after 29-3 1937. Ram Nath 
is the principal witness for the plaintiff to prove 
this partnership and the lower Court has relied 
on his evidence, but the learned counsel for the- 
respondent has rightly pointed out that we 
cannot place any reliance on the evidence of 
Ram Nath as he was an interested witness It 
is admitted on behalf of the plaintiffs that there 
was a registered firm in Ri»j Darwaza, Benares, ‘ 
carrying on business under the name of Deo- 
dutta Baldeo Parsad of which Deodntta Baldeo 
Parsad as representing the plaintiffs* family ^ 
and Ram Natb were partners. That was a re- ^ 
giatered firm. The defendant’s ease is that that 
firm had opened branches in various places and 
one of those places was Sheopur and that the 
plaintiffs' allegations that Deodutta Baldeo 
Prasad at Sheopur was a different 
which the partners were different from the firm 
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of the same name at Raja Darwaza is false. The 
defendant has drawn our attention to the fact 
that under the agreement entered into between 
the plaintiffs and Ram Nath, Ram Nath was not 
being made at all liable for the loss, if any. of 
the Sheopur firm and that in case the suit was 
decided in favour of the plaintiffs against Fhusi 
Ram, Ram Nath was to gain a sum of Rs. 1000. 
Ram Nath is thus an interested witness and 
learned counsel has argued that his evidence was 
wrongly accepted by the Court below. The 
figures given in this agreement hear out the 
auggestions made by learned counsel for the res* 
pondent. The total amount due from Ram Nath, 
according to the figures given in this agreement, 
was Rs. 16,053-1-6 out of which the amount due 
to the plaintiffs from Ram Nath for the Sheopur 
firm was over Bs. 5000. The plaintiffs gave up 
about RS. 6000 and agreed to take Rs. 11.000 
from Ram Nath by eleven annual instalments 
of RS. 1000 without any interest and it was pro- 
vided in para. 4 of this agreement that if Bam 
Nath helped the plaintiffs in recovering the 
money due to them by other partners, the 
plaintiffs would remit a sum of Rs, 1000 out 
of this R8. 11,000. That, it is suggested, was the 
price paid for his evidence. 

[9a] It is further pointed out that though the 
partnership was alleged to have been dissolved 
as far back as 9-10-1936, and defendant 2, 
Raj Narain Singh, filed his written statement on 
^ 28-5*1941, denying all liability, no claim has yet 
been made against him. The suggestion on 
behalf of Phusi Bam by his counsel is that the 
plaintiffs and the other defendants have con- 
spired together against bis client to make him a 
scape goat for the loss of the business carried on 
by the plaintiffs. 

ClO] Learned counsel for the respondent has 
drawn our attention to a decree in Suit No. 79 
of 1936 where the firm, Deodutta Baldeo Prasad, 
filed a suit against the firm Madan Gopal 
Krishna Kumar and in the plaint it was mention- 
ed that the firm had its head-office in mohalla 
Raj Darwaza and its branch office at Sheopur. 
The suit was filed through Deodutta Baldeo 
Parsad and Ram Nath who were said to be 
the only partners of the firm. The explanation 
given by Ram Nath is that when be went to 
consult his lawyers to institute a suit on behalf 
of the Sheopur firm he was told that there 
would be difficulty as the firm was not regis- 
'< tered and he was advised to file a suit in the 
name of the Raja Darwaza firm treating the 
Sheopur firm as the branch thereof so that the 
plea that the firm was unregistered might not 
be available to the defendant. This is a plausible 
explanation and has been accepted by the Court 
below, but we find that the suit was instituted 


on 13th October 1936, and if the difficulty of in- 
stituting suits was pointed out to the partners ae 
early as that date there is no explanation why 
the partnership was not registered, though it 
existed for about two years after 1936. 

[ 11 ] A firm Radha Kisbun Sheo Dat who 
were entitled to get some money from Deodat 
Baldeo Prasad, Sheopur, filed a suit in which 
they impleaded Phusi Ram as a defendant- 
Phusi Ram tiled a written statement on 25tb 
September 1940, in which he alleged that he was 
not a partner in the Sheopur branch; on the 
other band, he worked in it as a working partner 
and was entitled to a four annas share in the 
profits in lieu of service and was not liable for 
its loss. The other defendants did not contest 
the suit and on 3rd October 1941, the Court 
decided in favour of Phusi Ram and Rajjan 
Singh and decreed the suit against Vidhyadhar 
and Bam Nath alone. It is, however, pointed 
out to us that that judgment is still under appeal 
and the case has not been finally decided. 

[12] As against all this, learned counsel for 
the plaintiffs has relied on a statement made by 
Phusi Pam in this case and on several previous 
statements made by him and has argued 
that it must be held on the admissions 
made by the defendant that the defen. 
dant's share of liability was four annas in the 
rupee and that the partnership commenced on 
29th September 1936, and continued up to 9th 
October 1938. The first statement of Phusi Bam 
relied on on behalf of the plaintiffs is dated 28 th 
October 1937, in which he said that he was a work- 
ing partner in the firm Deodutta Baldeo Prasad 
but that his share bad not yet been settled or spe- 
cified. That is not a very clear statement, and 
we do not think much reliance can be placed on 
it. The next is an income-tax return submitted 
on 3rd December 1938. It is signed by Phusi 
Ram and his name is given as one of the part- 
ners and bis share is mentioned as four annas, 
but the name of the business is given as Ganga 
Flour Mill, Raja Darwaza, Benares, though in 
the heading the name is mentioned as Deodatt 
Baldeo Prasad but the status is given as “Ganga 
Flour Mill” Nobody has come forward to ex- 
plain what “Ganga Flour Mill” means and what 
connection it bad with this firm at Sheopur. We 
do not think we can place much reliance on 
this return either In a criminal case Phusi Ram 
made a statement on 4th August 1941, in which 
he said that ho was a partner in the firm Deo- 
dutta Baldeo Prasad and that he had a four 
anna share in the profits. Besides this statement, 
the statement of Phusi Ram in this case and 
his conduct is such that we have no doubt that 
he was a partner in the Sheopur firm. 

[13] We have already mentioned that Phusi 
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Ham did not claim that he was to get a mini< 
mum salary of Rs 2000 a year till he gave his 
evidence on 2nd October 1942. In the written 
statement, all that he had said was that be was 
to get a one.fourtb share in the profits as his re- 
muneration. He admitted in evidence that there 
was a separate naukrana khata in which the 
names of all the servants were mentioned but 
his name or that of Haj Narain did not find a 
place in that Khata. He further admitted that 
in the income-tax returns the amount paid to 
him was never shown as remuneration paid to 
an employee He admitted that there was loss 
in the first year and there was profit in the 
second year and he got one-fourth share of the 
balance as his remuneration which clearly 
means that he was made liable for one-fourth of 
the loss for the first year. He has explained that 
bis statement before the Income-tax Officer that 
he was a partner in the plaintiffs' firm and his 
signature on various cheques as proprietor were 
all in accordance with the directions given by 
the real proprietors. He admitted that he had 
taken out a sum of Rs. 6756-5 0 from the firm 
out of which, he said, be was entitled to deduct 
RS. 6000 towards his salary. We cannot accept 
his statement, which is a very belated one, that he 
was entitled to get Rs. 2000 a year as salary. It 
is unlikely that a person who was merely a ser- 
vant in the firm and was not one of its pro- 
prietors would be allowed to withdraw a sum of 
over RS. 6000 without any protest on behalf of 
the proprietors. We, therefore, feel satisfied that 
Phusi Ram was a partner of the firm and his 
share in the loss and profits of the business was 
four annas in the rupee. He has admitted that 
the partnership business commenced on 16th 
April 1935, and continued up to 9th October 
1938. 

[14] The next question that we have to consi- 
der is whether the suit is maintainable or is 
barred by S. 69, Partnership Act. Section 69 
came into force on Ist October 1933, one year 
after the commencement of the Act and though 
the Act does not in so many words make regis- 
tration of firms compulsory nor does it impose 
penalties such as are imposed under the English 
law by the Registration of Business Names Act, 
yet the effect of the rules in this section were 
intended to necessitate the registration of a firm 
at one time or the other. With this object in 
view the section provides that no suit to enforce 
a right arising from a contract or conferred by 
this Act shall be instituted in any Court by or 
on behalf of any person suing as a partner in a 
firm against the firm or any person alleged to 
be or to have been a partner in the firm unless 
the firm is registered and the person suing is or 
has been shown in the Register of Firms as a 
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partner in the firm. This sub-section, which is 
suh-s. (1) of s. 69, relates to a suit by a partner 
against the firm or against another partner. The 
second sub-section relates to a suit against third 
parties by or on behalf of a firm and provides 
that no suit to enforce a right arising from a 
contract shall be instituted in any Court by or 
on behalf of a firm against any third party un- 
less the firm is registered'and the persons suing 
are or have been shown in the Register of Firms 
as partners in the firm. These two sub sections 
were intended to be wide enough to include all 
possible suits relating to partnership where the 
claim was against a partner or against a third 
party. There are, however, certain important 
exceptions in the next sub-section and we are 
only concerned in this case with sub-s. (3), cl. (a) 
which is in these terms : 

“The provisions of sub-ss. (1) and (2) shall apply also 
to a claim of set off or other proceeding to enforce a 
right arising from a contract, but shall not affect — 

(a) The enforcement of any right to sue for the dis- 
solution of a firm or for accounts of a dissolved firm, or 
any right or power to realise the property of a dissolved 
firm.’* 

[ 16 ] In the case before us. the firm was dis- 
solved on 9th October 1938, long before the suit 
was filed. All that we have, therefore, to see is 
whether it is a suit “for accounts of a dissolved 
firm, or any right or power to realise the pro- 
perty of a dissolved firm.” At one time the 
opinion in this Court was that a suit for accounts 
under this sub-section was a suit for a relief of 
a limited nature and it was held that “the pra- 
yer for taking the partnership account could be 
granted only in the limited terms of 8 48 of the 
Act” and the words “realise the property” in 
S. 69 (3) (a) of the Act did not cover the question 
of taking accounts from a partner to be followed 
by a final decree directing the partner to pay 
the sum so ascertained : see 1939 A. L. J. 406. 
This view was, however, soon dissented from 
and the case was overruled by the decision in 
1939 A.L.J. 964.® It was held in that case that the 
rights of a partner of an unregistered firm to a 
decree for accounts in a suit for dissolution re- 
mained unaffected by the provisions of S. 69, 
Partnership Act, in view of the proviso contained 
in sub-e. (3) thereof. 

[16] Learned counsel for the respondent has 
supported the decision of the Court below on the 
ground that this was not a suit for dissolution 
of a firm as the plaintiffs* allegations were that 
the firm had already been dissolved. He has 
further contended that it is not a suit for ac- 
counts of a dissolved firm as the plaintiffs have 
claimed specific sums of money from defendant 1 
alone. Lastly, be has urged that it is not a suit 
to realise the property of a dissolved firm as 
that, according to him, contemplates a suit 
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against a third party and not against a partner. 

Learned counsel wants ua to read sub-s. (3) of 

S. 69 in the way that a suit for the dissolution of 

a firm or for accounts of a dissolved firm is an 

exception to sub s. (l) and is a suit that can he 

filed against a partner while a suit to realise the 

property of a dissolved firm is an exception to 

sub-s, (2) and can be filed only against a third 

party. He has relied on certain observations 

^ by Beaumont O. J. in I.Ij. R. (19^8) Bom. 102.® 

where the learned Chief Justice has observed 

that “the two parts of sub ol (a) of subs. (3) 

must be read as referring respectively to the 

first two sub-sections** and has gone on to say : 

“As I have pointed out, the first sub section deals 
with the right to enforce a contract by one partner 
against the others, and sub s. (2) deals with the right 
to enforce a contract b; the firm against third parties.'* 

To our mind, learned counsel has misunderstood 
the judgment of Beaumont 0. J. In an earlier 
part ot the judgment, bis Lordship baa mention- 
ed that sub a. (3) introduces certain exceptions 
to the disabilities imposed by the first two sub- 
sections And as we read the judgment, it does 
not appear to ua that it means that a suit to 
realise specific sums of money due to the firm 
from a partner of a dissolved partnership is not 
maintainable. From the report, it is not clear 
whether the claim in that case was against a 
partner or against a third party. If tbe claim 
was against a partner, then the decision is 
U' against tbe respondent as tbe suit was decreed; 
but if it was a claim against a third party, then 
the observations are merely obiter. To out 
mind, the exception in sub-s. (3) is wide enough 
to include a claim for money due to a dissolved 
firm either by a partner or by a third party. 

[17] Learned counsel has then drawn our 
attention to the observations in tbe overruled 
decision in 1939 A. L. J. 405^ referred t-> above 
that the words “realise the property" mean 
turning tbe property into money by sale and do 
not cover the question of taking accounts from 
a partner to be followed by a final decree 
directing tbe partner to pay the sums so as- 
certained. According to learned counsel tbe 
meaning of the words “realise the property*' as 
given in this case has not been overruled by the 
Full Bench. We do not tbiuk, however, that the 
interpretation put by learned counsel on the 
decision of the Full Bench of this Court is cor- 
rect and, to our mind, the words “any right or 
^ power to realise the property of a dissolved 
firm'* would include tbe right to recover it 
from a third party or from a partner from 
whom tbe property may be recoverable and the 
word “property** must be interpreted to include 
a claim for money. To put any other interpreta- 
tion on this sub section would raise this anomaly 
1947 A/30 & 31 


that, while a partner may sue another partner 
of a dissolved partnership for accounts which 
would result in a decree in his favour for such 
sum as may be due from the defendant, if they 
go into the accounts out of Court and it is found 
that a certain sum of money is due to the part- 
nership from one of the partners, no suit for 
the recovery of that amount would lie and the 
plaintiff would have to claim accounts afresh. It 
being admitted, therefore, that the partnership 
was dissolved before the date of tbe suit and, it 
being the plaintiffs* case that the sums claimed 
by the plaintiffs were due from the defendant, 
Pbusi Ram, to the partnership, the suit to our 
mind, was clearly maintainable. We need hardly 
mention a point which has now been well set- 
tied that S. 69, sub-ss. (ij and (2) relate not 
only to an unregistered firm which is in exis- 
tence but also to a firm which has been dissol- 
ved and bar all suits by or on behalf of a firm 
or by or on behalf of a partner in an unregiste- 
red firm unless they come within one of tbe 
exceptions mentioned in sub s. (3). We have, there- 
fore, to see whether tbe case comes under one 
of the exceptions and, to our mind, it clearly 
does. 

[18] Out of the three amounts claimed by the 
plaintiffs, the claim for Rs. 650 cannot come 
under tbe bar of s. 69 on the allegations made 
by tbe plaintiffs in their plaint. They alleged 
that the trade mark was the private property of 
the plaintiffs and it was rented out to Pbusi 
Ram after the dissolution of the partnership on 
a rent of two annas per bale. Learned counsel 
for the parties are agreed that if tbe allegations 
in the plaint are true, the claim for the sum of 
Ks. 650 is not barred by s 69, Partnership Act. 
Learned counsel for the respondent has, however, 
strenuously argued that the allegations in the 
plaint are not true, and we shall deal with this 
point when we deal with the specific items 
which have been claimed by the plaintiffs. Of 
the other two items claimed, Bs. 6756 5 o was 
the amount which Pbusi Ram had admittedly 
overdrawn from the partnership assets and 
R8. 1341-14-3 was alleged to be Pbusi Ram’s 
share of the loss incurred by the partnership. 
The question is whether the suit by a partner of 
a dissolved firm to realise these two items can 
be called a suit to realise the property of a 
dissolved firm, and we have already said that, 
to our minds, it is a suit of that nature. 

[19] Learned counsel for the respondent bas 
relied on the case in I. L. R. (1937) Bom. 628,* a 
decision of Beaumont C. J. In that case there 
was a firm carrying on business in the name of 
the Union Trading Agency. The accounts were 
made up and the estimated amount of income- 
tax payable by the firm was taken to be a sum 
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of US. 600 . Later on, however, the assessment 
was for Bs. 3400 odd. The plaintiff paid the 
whole amount and claimed contribution giving 
credit for the sum of Bs. 600 and odd already 
paid by the defendant. In that case it was held 
that the suit was not to realise the property of 
a dissolved firm and was therefore not main- 
tainable. The main decision turned on the ques- 
tion whether sub-ss. (l) and (2) of S. 69 applied 
to an existing firm or also to a dissolved firm 
and his Lordship pointed out that it was not 
essential that the firm should be actually in 
existence at the date when the suit was instituted 
to apply the bar of sub-ss. (l) and (2) of s. 69. 
We may, with great respect, point out that in 
one view of the matter it might have been con- 
strued as a suit for realisation of the property 
of a dissolved firm inasmuch as if the true 
amount of income-tax payable were known at 
the time of dissolution and accounting between 
the parties, the assets of the firm would have 
had to be deducted by a sum of Bs. 3400 and it 
was only the balance that would have been 
available for division between the partners. 
However that may be, the facts of that case 
are entirely different from the facts of this case, 
and that decision was explained by Beaumont 
C. J., himself in I.L.B. (1938) Bom. 102,® and the 
decision of the later case supports our view that 
a suit to recover a debt due to a firm by part- 
ners, who were members of the firm at the date 
of dissolution, is a suit to enforce the right to 
realise the property of a dissolved firm and is 
maintainable. 

[20] We may, however, mention that for the 
reasons to be given by us later we have come 
to the conclusion that the accounts of the part- 
nership were never settled between the parties 
and though the plaintiffs have claimed specific 
sums of money we think that the proper relief 
which should have been claimed by the plaintiffs 
was a relief for accounts. In the present case 
where the plaintiffs have claimed specific sums 
:of money on the allegation — though we might 
mention that the plaintiffs do not specifically 
Isay that there was ever any settlement of 

account that the accounts were gone into and 

the sums were found due to the plaintifis, we 
may pass a decree for accounts if we are not 
satisfied that there was a proper settlement 
thereof and it does not seem to be necessary 
that we should either direct the plaintiffs to 
withdraw the suit or dismiss it on the ground 
that the relief claimed was not the proper 
relief, 

[21] The allegations as regards the settlement 
of accounts are in these words in the plaint, 
para. 6 : 

*‘An account was prepared up to tbat date (9th of 
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October, 1938) and the entire jama kkarch entries were^ 
made in the account book of the partnership &in 
aforesaid and it was found tbat there was a loss Of 
Bs. 6939-0-9 up to 9-10-1938.” 

Bam Nath, one of the partners, who was the 
principal witness for the plaintiffs stated : 

“Accounts were settled on that date and the balance 
sheet Nvas prepared. Exhibit 17 is the balance sheet of 
the firm.” 

His cross-examination, however, clearly showed « 
that there were various articles belonging to-^' 
the partnership which were not taken into 
account at the time of dissolution. He stated 
tbat the trade mark had been paid out of the 
fii'ms* money. We may mention tbat learned; 
counsel for the appellant, Mr. Musbtaq Abmad» 
made a clear statement on instructions obtained 
by bim in our presence that it was his clients’" 
case that the trade mark was the property of 
the firm. We want to mention it here as it goea 
against the allegations in the plaint as we read 
the same. It does not appear how this trada 
mark was disposed of. Mr. Musbtaq Ahmad 
suggested that the trade mark was transferred 
to the plaintiffs for the same price for which ib 
had been purchased, but we can find no evi- 
dence to that effect. If this trade mark was the- 
property of the firm and it was used by one of 
the partners after its dissolution anything that 
be may have to pay under this head would be;' 
payable to the partnership and not to the plain- 
tiffs. In the account that has to be gone into by the- 
Court below this aspect of the claim would have< 
to be considered in deciding whether the plain- 
tiffs are entitled to anything for the use of the 
trade mark by Phusi Eam and, if so, how much,. 
Phusi Bam*s case is that he used the trade mark 
free of charge, whereas the plaintiffs allege that- 
he had to pay two annas per bale as hire. We 
wish to express no final opinion on this point of 
the hire as we consider that it would be proper 
that the point should be left to the decision of 
the lower Court after it goes through the accounts 
either itself or through a Commissioner. The 
lower Court held that the sum of Bs. 660 was 
recoverable by the plaintiffs but it had found a 
few sentences earlier that the trade marks were 
the property of the Sheopur partnership as they 
were bought out of the money belonging to the 
Sheopur firm. If that were so, we do not see 
how the plaintiffs were held to be entitled to 
claim the whole of the sum of Bs. 660. We^ 
therefore, consider that it would be more satis- -i 
factory if this point is considered by the Court 
below at the time of the settlement of accounts- 

[22] Coming back to the question of settle- 
ment of accounts, Baldeo Prasad, one of the 
plaintiffs, said that Ex. 17 was the final balance 
sheet prepared after due accounting in respect 
of that firm. In his cross-examination he showed 
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complete ignorance as to what happened to the 
stock of the dissolved firm and admitted that he 
did not know the value of the stock at the time 
of dissolution. He went on to say that the 
balance sheet was prepared in his presence* His 
father was also present but the plaintiff did not 
check the balance sheet. There is no other evi- 
dence on the point. A glance, however, at Ex. 17, 
the so-called balance sheet, would show that it 
is not a settlement of accounts nor does it pur- 
port to be such. It is called in Hindi a talpai 
from Asauj Sudi lo, Sambat 1994, which would 
be some date in September-October 1937, to 
8-10-1933. A settlement of account to be complete 
would have to be from the beginning of the 
partnership right up to the end. Further, Ex. 17 
appears to be merely a total of the debits and 
credits of the various ledger heads. On the debit 
side is shown a suspense account of Rs. 73-10-9 
and on credit and debit sides are various ledger 
heads giving the amounts due to and from vari- 
ous persons and then they have been totalled 
up. The sum of Rs. 5939-0-9 which the plaintiffs 
claim was the loss incurred by the partnership 
as a result of the working for the several years 
is itself shown as one of the items on the debit 
side. Whatever may be said about the line of 
defence taken by Phusi Ram, we find from his 
evidence in Court that he has been rather frank 
and has admitted many things which now go 
again.st him. According to him, Ex. 17 is the 
balance sheet of the credits and debits of the 
partnership and wc are inclined to accept his 
statement. To our mind, the accounts of the 
partnership were never settled, in accordance 
with the mode of settlement of accounts given 
in s. 48, Partnership Act. It will, therefore, be 
necessary for us to send this case back to the 
lower Court for the settlement of accounfa and 
then for a decision as to how much was due 
from Phusi Ram to the plaintiffs. If nothing 
was due, the plaintiffs' suit must fail. 

[28] Learned counsel has argued that his 
clients invested the entire capital needed by the 
-partnership and as the defendant has admitted 
that he had overdrawn to the extent of rupees 
6750-5-0 his clients should get a decree at least 
for that sum. Wo, however, cannot treat that 
sum as a separate claim and it must be taken 
into account in settling the accounts of the 
partnership in accordance with the provisions of 
.S. 48, Partnership Act. 

[24] The result, therefore, is that this appeal 
is allowed, the decree of the lower Court is set 
aside and the case is sent back to that Court for 
settlement of accounts and preparation of a 
decree in accordance with the provisions of s. 48 , 
Partnership Act. As regards costs, the plaintiffs 
are not entitled to any costs. Their suit in its 


form was defective and we are showing them an 
indulgence by giving them decree for accounts 
when they came into Court on false allegations 
and claimed only specific sums of money. Their 
conduct in trying to saddle the responsibility on 
Phusi Ram alone is also not commendable. In 
this Court they had first engaged Mr. Harnan- 
dan Prasad as counsel but eventually took away 
the papers from him under a trick and never 
paid him his fees nor did they send any reply 
to his letters or allow him to withdraw from 
the case. Under the circumstances we think we 
should make them pay their own costs in both 
the Courts. The defendant will bear bis own 
costs. 

G.N. Case remanded^ 
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SiNHA J. 

Eynperor v. Lachmi Narain 

Criminal Misc. Nos. 533 and 313 of 1946, Decided on 
3-7-1946. 

Penal Code (1860), S. 191 — Person swearing 
affidavit — Paragraphs thereof certified on personal 

knowledge and belief without specification He 

can contend that mischievous paragraphs are based 
on belief — Allegation in affidavit same as that 

made by accused in application to trial Court 

Allegation not true — Still it affords good ground 
for such person to entertain belief that it was true. 

Where a person swears an affidavit all the paragraphs 
of which be certifies on bis 'personal knowledge and 
beliefs but there is no specification as to which of the 
paragraphs are based on personal knowledge and which 
on belief, it is open to him to contend that the mis- 
obievous paragraphs are based, not on his personal 
knowledge, but on belief, [Para 4] 

Where an accused person makes an application be- 
fore the trial Court in which be makes precisely the 
same allegation which a person suDsequently makes in 
an affidavit which he swears in support of an applica- 
tion for transfer of the case, although the allegation in 
the application presented by the accused may not be 
a true allegation or a slight inquiry may demonstrate 
that it was untrue, yet it affords a good ground for 
such person to entertain 'a belief that it was true’; 
(*33) 20 A. I. R. 1933 P, C. 124, Foil. [Paras 4 & 7] 

Case referred -. — 

1. (’33) 20 A. I. R. 1933 P. C. 124 : 32 S. L. R. 716 : 
142 I. C. 335 : 1933 A. L. J. 645 (P.C.), Dwarka Nath 
Verma v. Emperor. 

Government Advocate — for the Crown. 

P. C. Chaturvedi and Muha7nmad Jalaluddin 
Ahmad — for Opposite Party, 

Order. — An application was presented by 
Mr. P. C. Chaturvedi, a learned counsel of this 
Court, on behalf of Sita Ram Tandon for the 
transfer of the criminal case : King-Emperor 
V. Sita Earn Tandon^ of 1945, pending before 
Mr. Bhanu Prakash Elhence, Assistant Sessions 
Judge of Moradabad to some other Court. 

[2] It appears that Sita Ram Tandon was 
charged with various offences under Ss. 417 , 466 
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and 409/379, Penal Code, that is for cheating, 
forgery, criminal b^’each of trust and theft. This 
trial was started on 23-8 1946. It appears that 
onu SSundersan Iyer was examined as a witness, 
and, according to the affidavit sworn by Lachmi 
Narain, a relation and Patrohar of the accused, 
the learned Judge expressed an opinion as re< 
gards certain documents that they bad been 
forged by the accused. It was also observed that 
the accused was guilty of interpolations. 

[31 The application for transfer was present- 
ed before Malik J. who issued notice and stayed 
the proceedings. A copy of the affidavit was, as 
usual, sent to the learned Assistant Sessions Judge 
for such explanation as he deemed proper to sub- 
mit. The learned Judge denied the remarks attri. 
buted to him. The matter came before Mulla J. on 
16-6-1946. The application for transfer was, in 
view of the explanation, very properly not 
pressed by Mr. Cbaturvedi. The learned Judge, 
however, thought that the interests of justice 
demanded that serious notice should be taken 
of the conduct of Lachmi Narain Notice was, 
therefore, sent to him to show cause why he 
should not be prosecuted for an offence of per- 
jury. In answer to this notice Lachmi Narain 
appears before me. 

[ 4 ] I have heard him and have also beard at 
length his learned counsel, Mr. Jalaluddin 
Aumad, and have come to the conclusion that 
no useful purpose will be served by taking any 
proceedings against him. He appears to me a 
simple man, unaware of tbe intricacies of the 
proceedings in a Court of law It is true that he 
bas sworn an affidavit all the paragraphs of 
which he has certified on hia personal knowledge 
and belief," but 'there is no spncification aa to 
which of the paragraphs are based on personal 
knowledge aud which on belief. In this state of 
things it is open to him to contend that the 
mischievous paragraphs are based, not on his 
personal knowledge, but on belief, and there 
was good ground for this belief because SitaKam 
Tandon himself had. on 25-3-1946 made an appli- 
cation before the learned Assistant Sessions 
Judge in which he had made precisely the same 
allegation which Lachmi Narain made in the 
affidavit, which he swore in support of the 
application presented to this Court. 

[ 5 J The learned Crown tjounsel contends that 
Lachmi Narain was bound ‘to state the truth’, 
but if he made a statement which is false, and 
which he either knows or believes to be false or 
does not believe to be true he is clearly guilty 
of an offence within the meaning of S. 191, 


Penal Code t j- • i 

[6] As their Lordships of the Judicial Com- 
mittee in the well known case in 1933 A. L. J. 


646^ at p. 659 say 1 


*‘It should be unnecessary to point out that a man 
may make a statement in the belief that it is true though 
good reasons exist for knowing it to be false, for, on- 
fortuoately, man’s beliefs are not always infiuenoed by 
good reasons.” 

[ 7 ] The allegation in the application present- 
ed by Sita Bam Tandon on 25 3- 1946, may not 
be a true allegation or a slight inquiry might 
have demonstrated that it was untrue; never- 
theless, it afforded good ground for Lachmi 
Narain to entertain *a belief that it was true'. 

[8] I am, therefore, of opinion that the 
learned Crown counsel has failed to convince 
me that Lachmi Narain made a dt^liberately 
false statement when he swore the affidavit in 
support of the application for transfer of the 
case from the Court of Mr, Elhence, the learned 
Assistant Sessions Judge. 

[ 9 ] I, therefore, direct the notice to be dis- 
charged. 

v.r./d.h. Notice discharged. 
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WaliUllah and Pathak JJ. 

A. S JVheeler Oo . — Applicant v. Commr. 
of Income taXt U. P. and C. P . and Berar 

Lucknow — Opposite Party 

Mi-»c. Case No. 25 of 1944, Decided on 7-5-1946, refe- 
rence made by Income-tax Appellate Tribunal. 

Excess Profits Tax Act (1940). S. 8 (2) - Assessee 
exercising option that business be d<-cmed not to 
have been discontinued, cannot withdraw i* ^P“ 
pellate stage, even with consent ot Excess Profits 
Xax Oificer — Evidence Act •1872), S. 115. 

Where an assessee has once exercised his option 
under S. 8 (2), {vis that the busin-'ss be deemed not to 
have been discontinued, in spite of the ueath or retire- 
ment of one of the partners) before the prescribed date 
and the option so exercised is accepted by the Excess 
Protits Tax Officer and the assessment made on the 
basis thereof (in respect of a chargeable accounting 
period) the assessee is not entitled to withdraw the op- 
tion so exercised later on at the appellate stage with a 
view to claim that the business be deemed to have 

been newly commenced; Case law reviewed. 

[Paras 1. 10 and 12] 

Election once exercised cannot be withdrawn after 
the assessment even with the consent of tbe Excess 
Profits Tax Officer. The Crown would not be bound by 
an act of its officer who aois in a manner opposed to the 

terms of the statute: (1933) 17 Tax Cas. 432, Ref. (W. 

[Para 10] 


Cases referred:— 

. (1882) 7AO. 345 : 61 L. J. Q- B. 612 47L.T. 268: 
30 W.B 893, Benjamin Scarf v. Alfred George Jardine. 

(1 Sm. L. C. 8tb Edn. 47) Dumpor's Case. 

1. (1897) 1897 A. C. 286 66 L.J P 86 : 76 L.T 679 : 

45 W. R. 667, Cory Brothers & Co. Ltd. v. Owners 
of the Turkish Steamship ‘‘Mecca’*. « » r» 

k (’36) 58 All 791 : 24 A. I. R. 1937 All. I : 166 I. O. 
423 (F B.i, Gajram Singh v Kalyan Mai. 
i. (190^) 1 K. B 715 ; 74 L. J. K. B. 413 : 92 L. % 

619, Seymour V. Pickett. « . iaq 

5. (*33) 60 Cal 1265 : 21 A. I. R. 1934 Cal. 40 . 149 
I. C. 262. Kunjamohan Shaha v. Karuna Kanta. 
r. ( 40) 1. L. R. 1940 Lah. 470 : 27 A I. R. 1940 P. 

63 . I. L. R 1940 Kar P. C. 134 : 67 I. A. 160 : 18^ 
I. O. 233 (P. 0.), Rama Shaha v. Lai Chand. 
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8. (’07) 6 C. L. J. 547, Bai Kunta Nath v. Salimulla 
Bahadur. 

9. (’33> 55 A.11. 735 : 20 A.I. R. 1933 All. 579: 147 
I. C. 932. Mangat Bai v. Dulicband. 

10. (19:h 3) 17 Tax. Cas. 43 >, Trustees of the Will of 

K. Brodie v. Commr. of Inland Revenue. 

P. L. Banerji and R. C. GhataJc—iot Applicant. 
Brijlal Qupta — for Opposite Party. 

Pathak J This is a reference made by the 

^ Income-tax Appellate Tribunal under S. 66 (i), 

^ Income-Tax Act read with S. 21. Excess Profits 
Tax Act. The questions referred for the decision 
of this Court by this reference are as follows: 

“(1) Whether the a'^sesseo having once exercised his 
option under S. 8 (2). Excess Profits Tax Act [viz. that 
the bOsiness be deemed not to have been discontinued) 
before the prescribed date and the option so exercised 
having been accepted by the Excess Profits Tax 0£B< €r 
and the assessment made on the bas'S thereof (in 
respect of a chargeable accounting period), the assessee 
is entitled to w»hdraw the above option later on at the 
appellate stage with a view to claim that the business be 
'deemed to have been newly commenced ?’* 

(2) If the answer to question (1) above be in the 
affirmative, whether in the present case the previous 
yeat,T938’ determined for the assessment of 1939-40 
can by itself be ^elechd as a standard period bv the 
ossessee under sub-cl. (d) of S. 6 (2). read with the 
proviso thereto, there having been no (and could not 
have been any) assessment for 1938-39 for a business 
deemed to have been newly started on 1-1-193H and 
having the calendar vear as its previous year and con- 
sequently no previous year determined for that assess- 
ment ?” 

[2] The assessee is the firm of Messrs. A. H. 
Wheeler & Co. The chargeable accounting 
J' perif>ds in respect of which this firm has been 
assessed to Excess Profits Tax are two: (i) 
1-9-1939 to 31-12-1939 and (2) 1-1-1940 to 31-12-1940. 
In October, 1940 a notice under s. 13, Excess 
Profits Tax Act was issued to the assessee call- 
ing upon him to furnish a return with respect to 
the first of the chargeable accounting periods 
mentioned above. By letter, dated 6-11- 1940, the 
assessee while asking for an extension of the date 
for the delivery of the return, purported to exer- 
cise the discretion conferred upon it by S. 8, in 
consequence of the change having taken place 
in the persons carrying on the business as a 
result of the death of one of the partners, and 
the assessee gave intimation to the Excess 

Profits Tax Officer in the following terms: 

“Funber a change in the constitution of the firm 
took place with effect from 1-1-1938 on account of the 
death of the then senior partner, Mr E. E. Morgan, 
but we should like you to treat this business as not 
having been discontinued for the purposes of computa- 
tion of standard profits". 

.'*4 [3] That officer informed the assessee by 

letter, dated 22- 11- 1940, that the election made 
in the asses?ee’s letter was approved. In the 
month of May 1941, a notice under S. 13. Excess 
Profits Tax Act was issued in respect of the 
second of the two above-mentioned chargeable 
accounting periods. It appears that the returns 


were filed by the assessee in respect of both the 
chargeable accounting periods in due course. 
Having elected to treat the business as continu- 
ing despite the death of one of the partners — the 

assessee-firm proceeded to exercise the option 
conferred upon it by 8. 6 (2), in the matter of the 
selection of the standard periods and asked for 
the fixation of the standard periods in accordance 
with cl (d) of sub-S. (2), of S. 6 for the purpose 
of determining the standard profits of the busi- 
ness in relation to both the above-mi^ntioned 
chargeable accounting periods. The result was 
that on 30-6-1942, the assessment to Excess Profits 
Tax WHS made in respect of both the chargeable 
accounting periods on the footing that there was 
no fiiscontinuance of business. Pursuant to the 
assessment, notices of demand were served upon 
the firm on 3 7-1942. One day before the service 
of the notice, namely, on 2-7 1942, the firm ad- 
dressed a letter to the Excess Profits Tax Officer 
stating: 

"We have just discovered that it will probably be 
more advantageous for us to select a slightly different 
standard period; but we ourselves are r tber confui^ed on 
the point as »he Excess Profits Tax Act is beyond out 
under-tanding. We shall, therefore, feel grateful if you 
will kindly fix a date on which one of our pan tiers as 
also our Accountant can see your goodself and discuss 
the matter". 

The Excess Profits Tax Officer having completed 
the assessment prior to the receipt of this letter 
had become functus officio and could not take 
any action on it, but in the two appeals which 
had been preferred by the assessee from the two 
assessment orders, the assessee firm took up the 
position that it should be treated as a new firm 
which commenced its business on i-l 1938 and 
the standard period applicable to it was the 
period from 1-1-1938, to 31-12 1938, which was 
the "previous jear" as deternuned under S 2, 
Income tax Act for the purpose of the income- 
tax assessment for the year ending 31-3 1940. In 
taking up this position, the assessee firm with- 
drew the option which had been exercised by it 
in the course of the assessments made by the 
Excess profits Tax Officer, and taking advantage 
of S 8 (1), Excess Profits Tax Act selected the 
standard period provided by cl. (d) of sub-s. 2 
of 8. 6 of that Act It appears that the Income- 
tax Department was represented by the Excess 
Profits Tax Officer before the Appellate Assistant 
Commissioner of Excess Profits Tax. The Ap- 
pellate Assistant Commissioner remarked : "The 
Department takes no exception to the appellant’s 
withlrawiDg his application under S 8(2) at this 
staj^e if the option claimed is otherwise found 
available to the appellant." The result was that 
the assessee. firm having resilf-d from the election 
made by it before the Excess Profits Tax Officer 
and the withdrawal of the election having been 
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accepted by that ofhcer, the Appellate Assistant 
Commissioner proceeded to decide the appeals 
before him upon the footing that no election 
had been made by the assesses in terms of s. 8 (2), 
Excess Profits Tax Act. The Appellate Assistant 
Commissioner took the view that the assesses 
was not entitled to take the benefit of cl. (d) of 
sub s. 2 of S. 6 inasmuch as no business having 
been carried on by the assesses prior to 1-1-1938, 
there could be no "previous year" determinable 
under s. 2 , Income-tax Act for the purpose of 
the income-tax assessment for the year ending 
31-3-1939 and the "previous year" determined for 
the year ending 31-3.1940 could not alone attract 
the application of cl. (d) of sub-s. 2 of S. 6. In 
the result, the Appellate Assistant Commissioner 
dismissed the appeals of the assesses and con. 
firmed the assessment made by the Excess 
Profits Tax Officer in respect of both the above- 
mentioned chargeable accounting periods. Against 
the orders of the Appellate Assistant Commis- 
sioner, the assesses appealed to the Income-tax 
Appellate Tribunal. The Tribunal upheld the 
orders of assessment with a modification with 
which this reference is not concerned. In doing 
80 , it rested its decision not only upon the ground 
taken by the Appellate Assistant Commissioner 
regarding the non-applicability of cl. (d) of sub-s. 2 
of s. 6 in a case where the "previous year" is 
available only for one of the two assessment 
years mentioned in that clause, but also took the 
additional ground that the Income-tax Depart- 
ment did not possess the 

“legal right to concede that the appellant (assesses) 
could withdrawn the notice given in writing under 
S. 8 (2) . . 

and, that in any event, such a withdrawal could 
not be made after the return had been delivered 
and assessment made. 

[4] Thereupon the assessee made applications 
under s. 66 (l), Income-tax Act, read with s. 21, 
Excess Profits Tax Act, to the Income-tax Ap- 
pellate Tribunal to refer questions of law arising 
out of its orders with the result that the Tribunal 
submitted a statement of the case and referred 
the questions mentioned above for decision to this 
Court. 

[ 5 ] With regard to the first question, it has 
been submitted on behalf of the Commissioner 
of Income-tax that election once exercised and 
intimated to the Excess Profits Tax Officer can- 
not be varied at a later stage of the assessment, 
muchless in appeal after the assessment is 
complete; while the contention on behalf of the 
assessee is that it is open to the assessee to 
withdraw the election and to vary the option, 
particularly when the Crown is not adversely 
affected by the withdrawal. It must be observed 
that the statute contains no provision for the 
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withdrawal of the election. Options have been 
given to persons both under statutes relating to 
taxation as well as under other statutes; and 
sometimes a careful provision is made by the 
statute itself, whereby it is intended to confer 
the right of varying the option upon the person 
to whom such option was given. In the Income, 
tax Act, for example, under 8. 2 (ll) an option 
is given to the assessee to choose the "previous 
year" in the manner laid down therein. But a 
power is also given to the assessee to vary the 
option after he has once exercised it but with 
the consent of the Income-tax Officer and upon 
such conditions as that Officer may think fit. 
The absence of a similac provision in the Excess 
Profits Tax Act leads to the inference that it 
was not in the contemplation of the Legislature 
to give the power to the assessee to vary the 
option after it has once been exercised. 

[6] It is obvious that where an assessee elects 
to treat bis business as continuing after a change 
in the persons carrying on such business owing 
to the death or retirement of a partner, certain 
legal consequences flow from the exercise of such 
election. The machinery of the Excess Profits 
Tax Act has to be set in motion in a particular 
manner and the proceedings in relation to assess- 
ment have to be carried on by the Excess Profits 
Tax Officer upon the footing that there was no 
discontinuance in the business and no commence- 
ment of a new business upon the death or retire- 
ment of a partner. It is manifest, therefore, that 
an option, once exercised but later varied, would 
lead to inconvenient results. All the proceedings 
taken by the Excess Profits Tax Officer upto the 
stage of the reversal of the option would have 
to be set aside and the assessment would have 
to be re-started from the stage when the election 
was made in accordance with S. 8 (2), Excess 
Profits Tax Act. 

[73 It should be borne in mind that there is 
a time-limit prescribed for the exercise of this 
option, and the election has to be communicated 
to the Excess Profits Tax Officer in a formal 
manner by notice given to him in writing before 
the prescribed date. And if power to vary the 
election is conceded to the assessee, what would 
be the limit to the exercise of that power ? Could 
election be made and withdrawn any number of 
times? These considerations lead to the conclu- 
sion that the election once made is absolute and 
is not subject to variance thereafter at the sweet- 
will of the assessee. This result is in consonance 
with the general principles governing cases where 
the power of election is accorded to an individual 
by the law. These general principles have been 
thus stated by Lord Blackburn in (1882) 7 A. 0. 
345* : 


1947 


A. H. Wheeler & Co. v. I.-T. Commr, (Pathak /J. Allahabad 239 


“Now on tlie question there are a great many cases; 
they are collected in the notes to 1 Sm. L. C. 8th Edo. 47,^ 
•at p. 54, and they are uniform in this respect, that where 
a man has an option to choose one or other of two incon- 
sistent things, when once be has made his election it 
cannot be retracted, it is final and cannot be altered. **Quod 
semel placiiit in electionhus, ampliu^ di&ylicere non 
yofesf.” That i? Coke upon Littleton (146a), and I do 
not doubt that there are many older authorities to the 
same effect j but that rule has been uniformly acted 
upon from that time at least down to the present, 
u ^Vhen once there has been an election to do one of 
the two things you cannot retract it and do the other 
thing; the election once made is finally made.“ 

^he question of the right to vary the option 
also arose before the House of Lords in 1897 
A. C. 286® in relation to the right of the creditor 
to make appropriation of payments made by 
the debtor. In that case, the effect of the com- 
munication of the appropriation made by the 
creditor was also considered. At p. 292, Lord 
Herschell is reported to have remarked ; 

**The question to be determined is what was the 
effect of the transmission to the respondents of the 
statement of account of 22nd August. It is clear that 
if the appeUants bad merely entered in theirt^own books 
■an account such as was transmitted it would not have 
amounted to any appropriation by them, and they 
would still have been at liberty to appropriate the 
payment as they pleased. It is equally clear, ^ however, 
that when once they bad made an.appropriation and 
communicated it to their debtors, they would have no 
right to appropriate it otherwise.” 

This was also the view taken by a Full Bench of 
this Court consisting of Sir Shah Muhammad 
✓ Bulaiman 0. J., Bennet and Iqbal Ahmad JJ. 
(as they then were) in 58 ALL. 791^. The Full 
Bench observed : 

“The creditor’s right to make the appropriation 
would certainly last until be bad done something 
which puts an end to bis option. In 1897 A. C. 286^ 
at p. 298 Lord Macnaghten laid down that ,the 
creditor may exercise bis right “until the very last 
rnoment”. It has been held in some cases that the 
option may be exercised even during the pendency of 
the suit. See (1905) 1 K. B.-715& and 60 Cal. 1265.5 
But no case has been cited where the option bas been 
allowed as of right after the judgment bas been pro- 
nounced by the first Court. It seems to us that if the 
creditor bas not chosen to make any appropriation 
until the Court pronounces its opinion, the provisions 
of S. 61 come into operation, and it is the duty of the 
Court to direct the appropriation in accordance with 
that section. After the decree of the first Court bas 
been passed it would be too late for the creditor to 
make up bis mind to appropriate the payment in a 
particular way. The appellate Court should as a rule 
pass the decree which the trial Court would have 
passed on the date when it decided the case.” 

In that case it was also observed that : 

“The fact that the creditor's counsel offers to make 
-the appropriation in the appeal should not carry any 
weight.” 

The answer given by the Full Bench to the 
question referred to it was; 

“The creditor can appropriate the payment to any 
■debt until the jugment is pronounced by the trial 
Court, but not thereafter.” 

Their Lordships of the Privy Council set the 


seal of their approval on the view taken by 
the Full Bench in the above case in their 

decision in I. L. E. (l940) Lab. 470 :A. I. R. 1940 
p. c. 63.^ Their Lordships applied the law as 
laid down by Lord Herschell in 1897 A. C. 286® 
and proceeded : 

“There is no obligation upon the creditor to make 
the appropriation at once though when once he bas 
made an appropriation and communicated it to the 
debtor, he would have no right to appropriate it other- 
wise.” 

Thus, it appears that in the case of appro- 
priation of payments made by a creditor, the 
limit of time set to such a right is the date of 
the judgment and, before that event occurs, the 
right could be exercised at any time, and fur- 
ther the communication of the exercise of the 
election need not be formal. 

[8] In the case of election under s. 6 ( 2 ), 
Excess Profits Tax Act, as has been stated 
above, communication of the election has to 
be made in a formal manner by notice in writ- 
ing and there is a statutory time-limit to the 
exercise of that power. The present case is, 
therefore, a fortiori and the general principle 
uniformly adopted by the highest Courts would 
apply to the present case with greater force. 
It would seem that after the time prescribed 
by the statute for the making of the election 
under s. 8 (2), Excess Profits Tax Act, has 
expired, there is no option left to the assesses, 
and it is not open to him to change bis mind 
after the communication of the election made 
by him to the Excess Profits Tax Officer and 
after the expiry of the time-limit prescribed by 
the statute. I cannot better conclude the cou- 
sideration of this question than by quoting the 
following observations of Sir Asutosh Mookerjee 
in 6 O. L. J. 647® at p. 556: 

“When a litigant has the right to choose between 
two remedies which are not co-existent but alternative, 
be may select and adopt one as better adapted than the 
other, to work out his purpose; but once he has made 
bis choice, and adopted one of the alternative remedies, 
his act at once operates as a bar as regards the other, 
and the bar is final and absolute.” 

It is worthy of note that the case in (1882) 7 
A. c. 345' mentioned above and this case 
in G c. L. J. 647® have been followed by a 
Bench of this Court consisting of Sir Lai Gopal 
Mukerji and Young JJ. in 55 ALL. 735: A. I. R. 
1933 ALL. 579®. 

[9] The next question which must be con- 
sidered now is whether the election once exer- 
cised cannot be withdrawn after the assessment, 
even with the consent of the Excess Profits 
Tax Officer. The question bristles with diffi- 
culties. If ‘statutory election’ — if I may use that 
expression — is once made final and conclusive, 
no amount of consent on the part of an Officer 
of the Crown, who is bound to act in accor- 
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dance ivith the terres of the statute, should be 
allowed to permit the assesses to re-open the 
matter. To hold otherwise would lead to the 
result that such an Officer is entitled to release 
the assesses from the restriction of the time* 
limit imposed by the statute for the exercise of 
the option. Learned counsel for the Depart* 
ment has contended that the Excess Profits Tax 
Officer is not competent, under the law, to bind 
the Grown by the statements and declarations 
for which no power is expressly conferred upon 
him by the statute. Reliance has been placed 
by him on the case in (1933) 17 Tax cas 432.^° 
In that case, the assesses sought to found a 
case of estoppel upon a statement made by the 
Inspector of taxes containtd in a letter address- 
ed by the latter to the assesses that no Income* 
tax would be claimed in respect of certain sums. 
The plea of estoppel was repelled by Finlay J., 
and one of the grounds upon which the learned 
Judge rested his decision was that it was no 
part of the duty of the officials of the Inland 
revenue to make contracts or to make decla- 
rations. In the opinion of that learned Judge, 
it was impossible to hold that the Crown was, 
in the circumstances, bound by the statements 
made by those officials. 

[ 10 ] At the time when an election is made 
one of the two alternative rights is abandoned, 
and, having regard to the nature of the act of 
“election**, it is not possible to hold that a 
right to retract subsists after the act becomes 
final and conclusive. It should not be open to 
the party to whom the right of election is given 
for the exercise of which right a time-limit is 
imposed, to retract the same after the expiry 
of the time-limit, as that would nullify the 
statute. Thus, the Crown would not be bound 
by an act of its officer who acts in a manner 
which is opposed to the terms of the statute. 
1 am, therefore, of opinion that the consent of 
the Excess Profits Tax Officer would not avail 
the assessee and the election, which was de- 
lib^^rately nuadOi could not be retracted* For 
these reasons. 1 would answer the question No. 1 
in the negative. In view of the answer given 
to the first question, the second question be- 
comes immaterial and is only of an academic 
interest. For this reason I do not consider 
it necessary that the second question should be 
answered. 

[11] WaliDllahJ. — I agree. 

[12] By the Court — We answer the first ques- 
tion referred to us in the negative and we direct 
that the assessee will pay the costs of the In- 
come tax Department-, which we assess at Bs. 200. 
‘Counsel for the Department is given six weeks 
time in which to file his certificate. A copy of 


this judgment, under the seal of the Court and 
the signature of the Registrar, will be sent to 
the Appellate Tribunal 

R.G.D. Answered accordingly. 
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Faqira and another — Defendants — Appels ^ 
lants V. Jiwan Singh and others — Plaintiffs 
and Defendants-Respondents. 

Second Appeal No. 1655 of 1943, Decided on- 
2-10-1945, from decision of Addl. Civil Judge, Boland- 
abahr, D/- 27-8-1943. 

Transfer of Property Act (1882), S. 66 — Perma- 
nent lease of mortgaged property by mortgagor 
Validity — N executing simple mortgage oi his 
proprietary share in village in A’s favour and sub- 
sequently granting a permanent lease of sir plots 
in favour of B without A's consent-— Terms of lease 
onerous and rendering mortgage security insuffici- 
ent A obtaining decree for sale on his mortgage 

against N and B and purchasing N’s share in. 
execution — R relinquishing his exproprietary 
tenancy rights in sir plots to A — Lease held not 
binding on A — On determination of exproprietary 
tenancy by relinquishment B*s sub»tcnancy came 
to end and A became entitled to possession — T. P. 
Act, S. 111. [Paras 5 and 8]. 

Act^“ 

(•45-Com.) S. 65A, N. 1, Pt. 8; S. Ill, N. 7, Pt. 14. 

Ij. N. Oupta — for Appellants. 

A. Sanyal — for Respondents. 

Judgment. — Mt. Natbia was the owner of 
kbatas 5 and 6 in village Salarpur in the district ^ 
of Bulandshahr. Plots Nos 759, 763 and 996 ap- 
pertained to the said khatas and they were the 
sir plots of Mt. Natbia. On 13-10-1921, Mt. 
Nathia executed a simple mortgage of her rights 
and interest in khatas 5 and 6 for a sum of 
Es. 220 in favour of the plaintiffs. On 10-8-1929, 
Mi. Nathia executed a permanent lease of the 
sir plots in favour of Bam Chandra and Faqira,. 
who are the defendants-appellants in this Court. 
The rent reserved under the lease was Bs. 6 per 
annum She gave the lessees the right to make 
constructions plant groves and dig wells on the 
land and agreed that she would compensate the 
lessees in case they were ejected from the land.. 
The mortf-agees filed a suit, no. 315 of 1930, on 
15.8 1930 in the Court of the learned Munsif of 
Bulandshahr on the basis of the mortgage. The- 
lessees. Ram Chandra and Faqira, were also 
impleaded as subsequent mortgagees and on the 
allegations that the lease in their favour was- j 
collusive and fraudulent and the mortgagor had 
no right to execute the lease so as to affect the 
rights of the mortgagees and the mortgagees- 
were not bound by the said lease The reli^ 
claimed was that the defendants might he asked 
to pay the mortgage money with interest failinp 
which the mortgaged property might he sold* 


1947 


Allahabad 241 


Faqira V. JiWAi? Singh (Malik J,) 


Neither the mortgagor nor the lessees put in any 
appearance. The judgment is not on the record, 
but the preliminary decree has been filed by the 
plaintiffa.reapondents. On 26-10 1930, the learned 
Munsif passed a decree that the plaintiffs' suit 
for the recovery of the mortgage money together 
with interest and costa be decreed ex parte and 
a decree under o. 34, B. 4, Civil P. C., giving six 
months time for payment be prepared which 
was accordingly done. The decretal amount not 
having been paid, a final decree for sale was 
passed and the property was sold in the year 
1982 and was purchased by the mortgagee- decree 
holders. The sale was for Bs. 300 while the 
decretal amount was Rs. 885-4-0. The sale was 
confirmed on 12-10-1932 Alter the sale Mt. 
Nathia claimed that she had become the ex- 
proprietary tenant of the sir plots Nos. 759, 763 
and 996 and was entitled to retain possession on 
payment of rent. The rent was fixed by the 
revenue Court at Rs 6-14-0. Mt- Nathia was 
recorded as the exproprietary tenant till her 
death. Alter her death her son, Mamraj, became 
the exproprietary tenant having inherited her 
rights, and he relinquished bis rights in favour 
of the plaintiffs on 6-5-1941, for a consideration 
of RS. 25. 

[2] The plaintiffs filed this suit for possession 
of the plots on the ground that the lease in 
favour of the defendants was fictitious and 
collusive and bad been executed on a low rent 
^ and the plaintiffs were not bound by the same. 
It was alleged that the defendants were in pos- 
session of the plots without the plaintiffs* consent 
and they had no right to do so. The plaintiffs, 
therefore, claimed ejectment of the defendants 
and claimed damages at the rate of Rs. 20 per 
mensem. The defence was that Mt. Nathia was 
the owner of the plots and was entitled to exe- 
cute the lease. The lease in favour of the defen- 
dants was therefore perfectly valid. That the 
defendants were occupancy tenants of the plots 
and the plaintiffs bad no right to eject them and 
the .civil Court had no jurisdiction to entertain 
the Suit 

[8] The learned Munsif framed six issues, 
only two of which it is now necessary to consi- 
der. Issues 8 and 4 were : 

*'3. Whether the patta in favour of tbe defendants is 
void and inoperative against tbe plaintiffs for reasons 
alleged in Para. 3 of tbe plaint ? 

4. Whether the plaint i0s obtained a decree and 
also possession as against the defendants ? If so, its 
^ effect?” 

The learned Munsif remitted these two issues to 
the revenue Court for decision. The revenue 
Court held that after the lease Mt. Nathia’s 
name was entered in the papers as a sir holder 
and tbe names of tbe defendants were recorded 
as sub-tenants on a rent of Rs. o per annum on 


the basis of the lease. When the plaintiffs pur- 
chased the zamindari and the proprietary rights 
of Mt. Nathia their names were recorded in the 
column of proprietors and Mt. Nathia was 
recorded as an exproprietary tenant while the 
defendants were recorded as her sub-tenants. 
The revenue Court held that Mt. Nathia, even 
after tbe mortgage, was the owner of the sir 
plots and she could, in the ordinary course of 
management of the jiroperty, execute the lease. 
That the plaintiffs at the time of tbe purchase 
merely acquired Mt- Nathia’s rights and they 
could not, therefore challenge the lease. That 
the defendants were tbe tenants of Mt Nathia, 
but the plaintiffs having succeeded to the rights 
of Mt Nathia by relinquishment the defendants 
were now the tenants of the plaintiffs who bad 
no right to claim their ejectment. On issue 4 
the revenue Court held that tbe plaintiffs bad 
impleaded the defendants as subsequent mort. 
gagees and had made certain allegations about 
tbe lease but had not claimed any relief on tbe 
basis thereof and tbe decree in that case or the 
sale under tbe decree did not entitle them to 
claim the relief prayed for in this suit. The 
learned Munsif accepted these findings, as bo 
was bound to do, and dismissed the plaintiffs’ 
suit. 

[4] The plaintiffs filed an appeal against that 
decision and the lower appellate Court held that 
Mt. Nathia bad no right to confer occupancy 
rights without the written consent of the m<-rfc. 
gagees or without the sanction of the District 
Judge and relied on s 17. Agra Tenancy Act of 
1926. Tbe lease was, theiefore, voidable at the 
option of tbe mon gagees. The lower appellate 
Court further went on to hold that the rent 
reserved under tbe lease was not a fair rent and 
it was clear that the lease was detrimental to 
tbe interest of the mortgagees and was in con- 
travention of the piovisions of s. 66, T. P. Act 
before its amendment in the year 1929. The 
lower appellate Court held that the laud could 
fetch RS. 14-7 0 per year as rent instead of R». 6. 
Tbe lessees were parties to the mortgage suit 
and tbe decree in that case was bindiug on 
them. They were merely sub-tenants of the 
expropreitary tenant and tbe ex-propnetary 
tenant having relinquished his rights in the 
plots the defendants bad no right to remain in 
possession. In tbe result tbe appeal was allowed 
and the plaintiffs’ suit was decreed and the 
lessees were directed to pay Rs. 14-7-10 per year 
as damages for the period in suit 

[5] In appeal learned counsel for the appel- 
lants has argued several points before me. His 
first contention is that the mortgagor had a 
right to execute the lease in due course of 
management of the property and it could not 
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be held undei’ s. 66, T. P. Act that the security 
bad become insufficient. I do not think that this 
contention is sound. Apart from the fact that 
the findings o£ the lower appellate Court are 
against the appellants, and so far as they are 
findings of fact they are binding on me, there is 
the further fact that the suit was filed for a sum 
much in excess of the amount for which the 
property was sold and the final decree was for 
-a sum of over Rs. 800. As a result of this lease, 
tf it was a valid and binding lease, the income 
of the property could never exceed Rs. 6 per 
annum and then there were onerous terms in 
the lease that the defendants were to make con- 
structions, plant groves and dig wells and the 
lessor was bound to compensate the lessees if the 
lessees had to give up possessien of the land. As 
a result of this lease, the property could not fetch 
more than Rs. 300 for which sum it was sold at 
auction in the year 1932 while the sum due 
under the mortgage was far in excess of that 
amount. I, therefore, agree with the finding of 
the Court below that the lease was detrimental 
to the interests of the mortgagees and thus 
rendered the security insufficient within the 
meaning of s. 66, T. P. Act and it was not 
binding on them. 

[6] The second point was that the relinquish- 
ment of the expi’oprietary rights by Mamraj 
must be deemed to be in favour of all the 
cosharers and therefore the plaintiffs alone had 
no right to file a suit. This point was not taken 
■in the Court below. It may be that by reason of 
a private arrangement or by partition Mamraj 
was the ex-proprietary tenant of only the plain- 
tiffs. For a proi^er decision of the point findings 
on questions of fact would be necessary. I 
•cannot, therefore, allow learned counsel to raise 
this pont for the first time in second appeal. 

[7] Learned counsel has also argued that the 
lower appellate Court erred in holding that the 
lease created occupancy rights and has urged 
that the execution of a permanent lease is not 
the same as the creation of occupancy rights 
and that therefore the lower appellate Court was 
wrong in holding that the lease was had under 
S. 17, Agra Tenancy Act. It appears that there 
is conflict in the decisions of the Board of Reve- 
nue on the question whether a permanent lessee 
is or is not an occupancy tenant. It is not 
necessary for me to discuss the authorities m 
the Board on the point. I have already held 
that the lease was not binding on the mortgagees 
AS it was executed without their consent and 
bad made the security insufficient within the 
meaning of s. 66. T. P. Act before its amend- 
inent. Tbe lower appellate Court nas cited 
several authorities for the proposition that a 
.lease executed without the consent of the mort- 


gagee and which is prejudicial to his rights, 
inasmuch as it makes his security insufficient 
would not he binding on him. Therefore even if 
s. 17, Agra Tenancy Act, 1926, was not applica- 
ble. it must be held that the lease was not 
binding on the mortgagees by reason of the 
provisions of the Transfer of Property Act. 

[8] Tbe last point urged on behalf of the 
appellants is that even if the lease was not 
binding on the mortgagees it was binding on 
the mortgagor and the mortgagees after their 
purchase were only entitled to rent from the 
mortgagor who had become the ex-proprietary 
tenant. The contention on behalf of the appel- 
lants is that the plaintiffs were not entitled to 
anything more than the rent payable by an 
ex-proprietary tenant and the relinquishment of 
the ex-proprietary rights could not place them in 
a better position and the lessees in a worse posi- 
tion and the lessees were, therefore, entitled to 
remain in possession of the land in accordance 
with the terms of the lease. The position appears 
to me to have become a little complicated by 
reason of the fact that in the suit-filed on behaU 
of the mortgagees, though it was mentioned 
that the lease was bad, no declaration to that 
effect was asked for. The fact, however, remains, 
that a decree for sale was passed against all the 
defendants and in execution of the decree the 
property was sold. After considerable hesitation 
I have come to the conclusion that the result of 
the lower Court*s finding, which I have upheld, 
that the lease was not binding on the mortgagees 
and the fact that the lessees did not put in any 
defence when they were impleaded on the allega- 
tion that the lease was bad and a decree for 
sale against the mortgagor as well as tbe lessees 
was passed, must be that the auction purchasers 
must be deemed to have purchased the property 
free from any liability under the lease. Mt. 
Nathia became the ex-proprietary tenant of the 
air plots after the auction sale. She was, there- 
fore. entitled to remain in possession of the plots 
on payment of rent, at the rate payable by an 
ex- proprietary tenant, which was assessed to be 
RS. 6-14-0. So long as Mt. Nathia remained in 
possession, tbe defendants-appellants could claim 
against her to continue in possession on payment 
to her of Bs. 6 the rent fixed in the lease. As 
soon as Mt, Nathia gave up her possession, the 
right of the defendants appellants to continue m 
possession must also cease. Their possession was 
merely as sub-tenants and their rights must 
come to an end on tbe extinction of the tenancy. 
This consequence must necessarily follow from 
the finding that the mortgagees and necessarily 
the auction purchasers who purchased the pro- 
perty in execution of the mortgage decree fw 
sale were not bound by the lease. On the dea 
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of Mt. Nathia the ex-proprietary rights came to 
her son, Mamraj, who having relinquished the 
same, the defendants, who were merely his sub- 
tenants, had no right to continue in possession. 
Learned counsel has urged that if they were 
ejected they must be given compensation for 
any improvements that might have been made 
by them. The difficulty again is that his clients 
do not seem to have claimed compensation in 
^ the Courts below. There is no finding that they 
have made any improvements and I do not 
think that I can at this stage let them raise a 
plea which would mean fresh enquiry on ques- 
tions of fact. 

[9] I dismiss this appeal with costs. Leave to 
file an appeal under the Letters Patent is 
granted. 

K.S. Appeal dismissed, 

A. I. R. (34) 1947 Allahabad 243 [G. N. 103.] 

Malik J. 

Cantonment Board, Meerut — Defendant — 
Appellant v. L. Kamta Prasad — Plaintiff — 
Respondeiit. 

Second Appeal No. 1982 of 1944, Decided on 2-ll*194o, 
from decision of 2nd Civil Judge, Meerut, D/* 26*1-1944 

(a) Cantonments Act (1924), S. 272 — Applica- 
bility. 

Section 272 would apply only to such cases where 
from the facts proved it appears that the notice was 
^ given by the Board according to the terms of the Act. 
But where it is found that the notice itself was bad 
because the alleged encroachments were not on a public 
street but were on the land belonging to the plaintiQ 
and therefore a notice under S. 187 was not justified, 

272 would have no application. [Para 4] 

(b) Cantonments Act (1924), S. 108 — Suit for in- 
junction — Against whom can be filed — Cantonment 
Land Administration Rules (1937), Rr. 4 and 9. 

Rule 4 of the Cantonment Land Administration Rules 
shows that land is classified as land which vests in the 
Crown and land which vests in the Board, and in thelatter 
class is land which is vested in the Board under S. 108 
and it is called Class land. By K. 9 the manage- 
ment of this land is also vested in the Board so that 
the Board has both the ownership as well as the 
management and therefore a suit for injunction re- 
straining the Board from demolishing a structure built 
by the plaintifi on the alleged public street can only be 
filed against the Board and not against the Central 
Oovernment. [Para 5] 

(c) Civil P. C. (1908). S. 100— Question ol fact — 

Whether notice under S. 273, Cantonments Act, 
was given to Cantonment Board is a question of 
fact and will not be allowed to be raised for the 
first time in second appeal. [Para 6) 

C. P. C. _ (’•J4-Com.) S. 100, N. 51, Pt. 16; N. 55, 
Pt. 16. 

S. A. liafique — for Appellant. 

R. B. Jaini — for Respondent. 

Judgment. — This appeal is on behalf of the 
Cantonment Board, Meerut. The plaintiff is the 
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owner of a shop within the Cantonment area 
numbered as 226-A. There is another floor on the 
top of this shop and there is a staircase on 
plot NO, 231 which leads up to the first floor. In 
between the staircase and the shop is a small 
plot of land which, according to the plaintiff, 
had a door towards the east belonging to the 
plaintiff and it had two pillars as its western 
end to support the construction above. The 
plaintiff filed this suit in the year I942 on the 
allegation that the door flaps facing the opening 
towards the Sadar Bazar Road bad got worn 
out and they were replaced by the plaintiff 
about three years before the suit and the Can- 
tonment Board without any justification gave 
the plaintiff a notice under s. 187, Cantonments 
Act, for the removal of the pillars and the door. 
The plaintiff alleged that the covered land be- 
longed to the plaintiff and had been in the 
exclusive possession of the plaintiff from a very 
long time. On behalf of the Cantonment Board 
a written statement was filed in which it was 
alleged that the land in between the staircase 
and the shop was a public street and the plain- 
tiff had no right to build the pillars and the 
door which had been recently constructed and 
they must be removed. 

[2] The lower appellate Court has found that 
the land in between the staircase and the shop 
belonged to the plaintiff. The plaintiff’s case was 
that he had purchased this land under a sale 
deed dated 17th July 1893. Learned counsel for 
the Board submitted that the learned Civil Judge 
had misinterpreted the sale deed and his finding 
on the point should not, therefore, be accepted. 
No such ground was taken in the memorandum 
of appeal, hut 1 have had the sale deed read out 
to me and have compared the boundaries given 
in the sale deed with the plan attached to the 
plaint. It appears from the boundaries that the 
whole of the property was treated as one block 
and not that there were two separate blocks 
separated by a public lane. Further from the 
body of the sale deed it is clear that the land 
which had been built on was also being sold. The 
learned Judge not only relied on the sale deed 
but on the other evidence in the case and re- 
corded a finding which I consider is a finding of 
fact — that the land belongs to the plaintiff and is 
not a public street. 

[3] Three other points have been urged on 
behalf of the Cantonment Board, firstly that the 
suit was not maintainable by reason of s. 272, 
Cantonment Act, secondly that the suit should 
have been brought against the Central Clovern- 
ment and not against the Cantonment Board, 
and lastly that there was no notice given to the 
Board as required by s. 273, Cantonments Act, 
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[ 4 ] I have already said above that the notice 
for demolition was given by the Board under 
S. 187, Cantonments Act. Section 187 (l) reads 
as follows : 

“No owner or occupier of any building in a canton- 
ment shall, without the permiKsion in writing ot the 
Board, add to or place against or in front of the building 
any projection or structure overhanging, projecting into, 
or ei'croachirg on, any street or any diain, sewer or 
aqueduct therein.** 

It would appear from the above that only pro- 
jections or structures overhanging, projecting 
into, or encroaching on, ai y street or any drain, 
sewer or aqueduct therein can be demolished 
under that section. The case of the Board was, 
as 1 have already said, that it was a public 
street and therefore the B> ard bad a right to 
have the constructions demolished as they were 
encroaching on the street. The lower appellate 
Court has held, and I have accepted the 
finding of that Court, that the constructions 
do not encroach on any street hut are on 
land which belongs to the plaintiff. Learned 
counsel has, however, argued that even on that 
finding a suit for an injunction would not be 
maintainable by reason of S. 272, Cantonments 
Act. The only relief prayed for by the plaintiff 
was in these terms: 

“A permanent injunction may be issued agamst the 
Board restraining the same from demolishing the plain- 
tiff’s door and pillar.’* 

Learned counsel has argued that there is nothing 
to show that the notice was not given in good 
faith and S. 272 provides that no suit is main- 
tainable against the Board for anything done in 
good faith, or intended to be done in good faith. 
1 asked learned counsel whether on the findings 
recorded above the plaintiff was entitled to any 
relief at all, if his argument is accepted, as 
S. 274 of the Act which provides for appeals 
against certain orders of the Board does not 
provide for any appeal to anj higher authority 
against an order issuing a notice under S. 187 of 
the Act. His suggestion was that the plaintiff 
could file a suit for declaration of title and then 
ask for an ancillary relief of injunction If civil 
Courts are absolutely barred from issuing an 
injunction. I do not see what difference it would 
make if the plaintiff claims a declaration and 
then an injunction. To my mind, S. 272 of the 
Act would apply only to such cases where from 
the facts proved it appears that the notice was 
given by the Board according to the terms of the 
Act, that is, if it had been held that the en- 
cn acbment was on a public street then the 
Board would be justified in issuing a notice 
under s, 187 and no suit could be maintained 
against such an order But where it is found 
that the notice itself was bid because the em 
croachments were not on a public street but 


were on the land belonging to the plaintiff andl 
therefore a notice under 8. 187 was not justified,* 

I think S. 272 would have no application. 

[5] As regards the second point, I agree with 
the decision of the lower appellate Court that the 

suit was maintainable against the Board. Under 

_ ^ 

S. 108, Cantonments Act, 

“subject to any sp* cial reservation made by the Central 
G vernment ad property of the nature hereinafter in 
this section specified which has been acquired or pro- ' 
vided or is maintained by a Board shall vest" in and^ 
belong to that Board and shall be under its direction, 
management and control.” 

and then a list of properties is given and all 
streets and pavements etc., are included in that 
list. Learned counsel, however, relied on R. 48 
of the Cantonment Land Administration Buies, 
1937, and urged that only the management was 
vested in the Board and not the ownership. A 
reference, however, to B 4 of the Rules would 
show that land is classified as land which vests 
in the Crown and land which vests in the Board, 
and in the latter class we have land which is 
vested in the Board under S. 108 of the Act and 
it is called Class "c** land. By R. 9 the manage, 
ment of this land is also vested in the Board so 
that the Board has both the ownership as well as^ 
the management and. to my mind, therefore the. 
suit could only be filed against the Board and 
not against the Central Government. 

Cel As regards the last plea of notice, no such 
point was raised in either of the Courts below, 
nor was it raised in the written statement, h^or 
ought we know notice may have been given to 
the Board as required by S. 273, Cantonments 
Act. It is, however, a question of fact the 
point not having been raised in the lower Courts 
I will not be justified in allowing learned coun- 
scl to rais6 a now point in Becond appeal. I find 
that even in the grounds of appeal in this Court 
no such point was raised. The appeal is, there- 
fore dismissed with costs. Leave to file an ap- 
peal under the Letters Patent is granted, 

V E Aw^oX dismissed. 
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Nauhnhar Szngh and others — Appellants 
Adttvtr Singh and othe7'S — Respondents. 


First Appeal No. ?04 of 1944, Decided on 27-3-1946, 
om order of Special Judge, first grade, Bijnor, 

/•23 2*1944i rxrvvi r\f 

u. P. Encumbered Estates Act (25 [XXV] of 

334). Ss 45 and 9 (3)— Order under S. 9 (3)-;Appea*» 

An order under S. 9 (3) receiving the 

lent of a creditor’s claim ip not an order* finally 

[the case” within the meaning of S. 45 and is no 
ppealabler 32 A I.R. 1945 Oudh 171 and A* 

[1944 (All.), nel. on. 


1947 Manohar Lal V. 

Cases refeired:-^ 

X, F. A. No. 173 of 1944 (All), Ut, Sakina Bibi v. 
Bam Obander. 

2. (’45) 32 A. I. R. 1945 Oudh 171, Rukmangad Singh 
V. Bhikham Singh. 

Shabd Saran — for Appellants. 

G. B. Agarwala^toz Respondents. 

Judgment. — The appellants made an appli- 
cation under S. 4, U P. Encumbered Estates 
^ Act and the usual procetdings followed. Respon- 
dent 1 Kr. Aciitvir Singh, was not shown by the 
landlords applicants in the list of their creditors. 
The case proceeded and decrees under S. 14 were 
passed and were sent to the Collector under S, 19. 
Thereafter, Aditvir Singh filed a written state- 
ment of claim and alleged that he h^ld a final 
mortgage decree against the landlords applicants, 
that the latter bad fraudulently suppressed bis 
name and that be was, therefore, entitled to the 
benefit of s 18 , Limitation Act and requested the 
Special Judge to receive bis statement of claim 
under 8 9 (3) of the Act. The landlords applicants 
and the other creditors opposed Aditvir Singh’s 
request. The learned Special Ju^ge came to the 
conclusion that there had been fraud on the part 
of the landlords applicants, and passed an order 
that Aditvir Singh's written statement of claim 
be admitted subject to the payment of certain 
costs. This appeal is by the landlords applicants 
and is directed against that order. 

^ [2] A preliminary objection has been raised on 

behalf of the respondent Aditvir Singh to the 
effect that no appeal lies against such an order. 
We have heard learned counsel for the appel- 
lants at great length and have come to the 
conclusion that the preliminary objection must be 
upheld. All that has happened is that the Special 
Judge has received the written statement of 
Aditvir Siugh s claim under 8. 9 (3). Encumbered 
Estates Act. An appeal against an order 
lies only if the order is one “finally disposing 
of the case” (s 45). In our judgment, the order 
against which this appeal in directed is not 
such an order. We may refer to First Appeal 
NO. 173 of 1944,^ which was decided by a 
Bench of this Court on 28 2 1946 The same 
point arose for consideration in that case and 
the facts of that case were similar to those of the 
present one and it was held that no app al lay. 
We may also refer to the decision of a Bench of 
the Chief Court at Lucknow in A. I. B. 1945 Oudh 
171.® There the claim was under a, 11 ( 2 ) of the 
Act and the Special Judge had admitted the 
claim under the proviso to that sub-section. 
Learned counsel for the appellants has sought to 
distinguish that case on the ground that it was 
not a caseof a claimant under 8 9. The argument, 
however, is without force, for, both in s. 9 (3) 
and the proviso to 8. 11 (2), the material words 
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are the same, namely, "the Special Judge may 
.... receive." All that has happened in this case 
is that the Special Judge has received the written 
statement of claim filed by Aditvir Singh, 

N.s.D. Appeal dismissed. 
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Braund and Yurke JJ, 

Manohar Lal and another — Defendants — 

Appellants v. Benares Bank Ltd — 

Plaintiffs — Uespondents. 

Appeal No. 177 of 1943. Decidua on 29-11-1945, 
from decision of Civil and Sessions Judge, Agra, 
D/- 6-12-1940. 

(a) U. P. Agriculturists’ Relief Act (27 fXXVII] 
of 1934), S. 30 — Relevant year for purpose of sec- 
tion - U P. Agriculturists’ Relief Act ^27 cXXVH] 
of 1934, S. 2 12), proviso 2. 

A debtor who claims the benefic of S SO must show 
that he was an agriculturist at tbe date o( the advance. 
Therefore, the relevant year for the purpose ot S. 30 in 
which tbe debtor has to show that he was not assessed 
to inco ne-tax be:»ond tbe ep^'Oified rate is not tbe year 
of tbe last as->essment before tbe suit was brought but 
tbe year in which the loan wa^ taken : 23 A. I. R. 

1936 All. 449, held overruled by 30 A. 1 R. 1943 All. 
190 (F.B ). [Para 8] 

(b) U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934), S. 2 (2) (a) and proviso 2 — Burden of 
proof. 

When a debtor comes to the Court claiming tbe 
co'icesslons of tbe Act, the obligation lies on him to 
prove himself within S. 2, sub-s (2) as an agriculturist, 
b< tb positively under sub-s. (a) and negatively under 
the proviso. [Para 12] 

Cases referred : — 

1 f36) 1936 A L. J. 501 ; 23 A I. R. 1936 AU. 449 : 
163 I. C. 823. Raj Narain v. Biodaban 

2 (’43)30 A. I. R. 1943 All. 190 : I. L. R. (1943) All. 
502 : 206 I. C. 324 (F.B.), Ganesbi Lal v. Sbiam Lal. 

J. N Chatter ji — for Appellants. 

Mukhtar Ahmad and M. L. Chaturvedi — 

for Respondents. 

Judgment. — This is an appeal from a decree 
of the Civil and Sessions Judge, Agra passed 
nearly five years ago in a matter which is rela- 
tively simple. 

[2] The suit was one by the Benares Bank 
Ltd. and its Liquidator against the two promi- 
sors under a promissory note dated 23rd or 24th 
April 1987. The promissory note was executed 
by the two defendants, Manohar Lal, described 
in tbe plaint as a Vakil of Meerut, and Krishna 
Lal who was his brother. The promissory note 
itself is in these words : 

“Oil demand l/we jointly and severally promise to 
pay at Ag-a, to the order of tbe Be iares Bank Ltd., 
the sum. of rupees five thousand three hundred and 
eighty seven and annas thirteen only with interest at 
one per cent., over Imperial Bank of India published 
rate of interest for Demand Loans with a minimum of 
ten per cent- per annum with monthly rests on every 
30th June and Slst December, for value received ’* 

[3] Historically, it is commoo ground that this 
promissory note was the last of a aeries of pro- 
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missory notes at three years* intervals each one 
in renewal of the last, the original promissory 
note being dated 31st May 1928 to secure re- 
payment of a principal sum of five thousand 
rux>ees. It is also a fact that in the beginning 
the Bank also took what is described as a 
“security bond” which amounted to a charge on 
certain property of the two brothers at Agra, 
but when it came to suing on the promissory 
note after its liquidation, the bank dropped the 
security and brought a suit in the simplest 
possible form against the two promisors claim- 
ing payment of the principal and interest then 
due from them jointly and severally. We do not 
think it necessary to set out the plaint in detail 
except to observe that on the face of it, it is 
unmistakably a claim against the Jtwo defen- 
dant brothers as principal co-debtors jointly and 
severally. The amount claimed comes in the 
aggregate to Rs. 6750 which, of course, includes 
accrued interest from the date of the promissory 
note. 

[4] The written statements— or rather the 
one written statement — are of more interest. 
The only one of the defendants who actually 
and formally filed a written statement was the 
defendant Krishna Lai, defendant 2. He filed a 
written statement on I9th September 1940 on his 
own behalf saying, in effect, that at the time of 
taking the loan and at the time of the suit, he 
was an agriculturist and, as such, was entitled 
to all the benefits of the Agriculturists* Belief 
Act, including the benefit of Ss. 3 and 30 of that 
Act. He went on to say that, if accounts were 
taken under S. 30, it would be found that he had 
paid back the whole of the principal due under 
the loan and he, therefore, claimed to have an 
account on that footing, which, if the facts were 
as he alleged, would in eff'ect have meant that 
he owed nothing or practically nothing to the 
plaintiff bank. Now, the interesting thing is that 
his CO- defendant, Manohar Lai, who, at any rate, 
on the face of thel'promissory note, was jointly 
and severally liable on it, did not trouble to put 
in a written statement at all and, at one stage 
of the suit, the proceedings were treated on this 
account by the Court as against him as being 
ex parte. But on I9tb September, incidentally 
the same date as bis brother filed the written 
statement, the Vakil made a written application 
to the Civil Judge in which he explained that 
for various reasons “being a practising lawyer” 
he could not manage to appear in the Court and 
asking that the proceedings might go on against 
him inter partes and not ex parte and he ended 
up this peculiar document by saying that he 
'‘submitted that this defendant adopts the defence 
filed by defendant 2.*’ The learned Civil Judge 
somewhat unfortunately, we think— seems to 


have allowed this very slipshod course to haV© 
been followed and the result was that the pro-, 
ceedings went on with a written statement by 
defendant 2, no written statement whatever by 
defendant 1 and the very peculiar submission 
made by the latter that he had adopted the 
defence of defendant 2. We desire to point out 
for the benefit of the learned Civil Judge that it 
is always much better if matters of this kind^ 
are conducted regularly, and that if he wa© 
disposed to allow defendant l to appear, h© 
should certainly have insisted on a written 
statement being filed in the proper way. We are 
not prepared to say that it would have mad© 
very much difference in this case, hut there ar© 
many cases in which it might well make a great 
deal of difference. However, that may he, w© 
feel that we must, at this stage in appeal, treat 
defendant i as having been before the Court 
raising • — or perhaps supporting — those plea© 
which are contained in his brother’s written 


statement. 

[ 5 ] The learned Judge 'in a commendahly 
short judgment discussed the issue whether th© 
defendants were agriculturists. The whole matter 
turned on that. In the first place we can per- 
haps dispose quickly of one suggestion that has 
been made to us in appeal which is the assertion 
that defendant l, the Vakil Manohar Lai, never 
was a principal debtor on this promissory not© 
at all but throughout figured as a mere surety 
and, therefore, as we understand it, his statue 
as an agriculturist or not is neither here nor 
there. In our view, this suggestion cannot be 
supported for a moment. The promissory not© 
on the face of it is as clear .as anything can 
possibly be. Manohar Lai is there described to- 
be jointly and severally liable with Krishna Lai 
and, in any case, it would be a most peculiar 
thing to find the surety figuring in the promis- 
sory note in front of the principal debtor. The 
only shred on which the appellant hangs thi© 
suggestion is that it seems to have been the fact 
that the proceeds of the promissory note in th© 
first place went into the Bank account of 
Krishna Lai alone. That may well be true; but 
it proves nothing. Debtors may very well b© 
joint and several debtors, notwithstanding that 
one of them takes, or keeps in his Bank account, 
the money that has been borrowed. We propose 
to deal with that issue very quickly by saying 
that there is nothing on the facts before ua 
which could justify us in saying that the only 
capacity in which Manohar Lai joined in this 
promissory note was that of a surety or as it ie 
described in S. 2, U. P. Agriculturists* Belief Act, 
"for the purpose of adding his name as security. 
If there were any doubt about this, we think it 
would be completely resolved by a letter Ex. 5 
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-written by Manobar Lai himself on 2nd June to 
the Bank in which he said that the promissory 
note was signed by his brother Krishna Lai and 
himself and asked that the five thousand rupees 
in question might be credited to bis brother's 
Bank account. Nothing on earth could be 
plainer than that for the purpose of explaining 
that both of them were jointly and severally 
liable. 

^ C6] The more difficult point, however, is the 

one which we will now deal with. The learned 
Judge in his judgment first dealt, as we have 
already said, with the issue of whether the 
defendants were agriculturists. It has to be 
remembered that there was no written state, 
ment of defendant 1, before the Court and in 
that sense, it is extremely doubtful whether 
there was any issue in this respect affecting 
defendant l. All he had done was to adopt his 
brother's written statement and even in that 
written statement the only allegation is that 
Krishna Lai was an agriculturist and not that 
Manohar Lai was an agriculturist. But the 
learned Judge appears to have given defendant i 
the benefit of doubt and he proceeded to discuss 
whether he was an agriculturist. He first of all 
examined a certain khewai of certain village for 
the year as far back as 1926 and he came to the 
conclusion from what he found in that Icheivat 
that both the defendants were persons paying 
laud revenue not exceeding a thousand rupees 

^ per annum. In other words, he found that sub- 
s. (2)(a) of S. 2, U. P. Agriculturists’ Relief Act, was 
satisfied and that up to that point, the defendants 
were agriculturists. He then went on to say 
that : 

“The plaintiff has proved that defendant 1 was 
assessed to income'tax for the last financial year for 
which assessments were made by the Income*tax Depart* 

ment when semble before the suit 

was filed ’* 


[ 7 ] Now, what this means is that he found 
that notwithstanding that defendant i had 
succeeded in bringing himself within sub.cl. (a), 
nevertheless the plaintiff had succeeded in taking 
him out of it again under the second of the 
provisos to S. 2 (2) by saying that in the year of 
the last assessment before the bringing of the 
suit, he bad paid income-tax. 

[8] Now, had the test been whether defen- 
dant 1 had paid income-tax in the year of 
the last assessment before the suit was brought, 
we should have thought that the learned Judge 
was perfectly right in coming to that conclusion. 
It had been proved that the defendant had paid 
income tax in that year and if it was to be 
contended on his behalf that the amount paid 
was not such as to bring it within the proviso, 
then it was for him to establish it. But, unfor- 
tunately, the matter is not quite as simple as 


that. At the time when the learned Judge heard 
this case, the law in respect of this matter 
seems to have been governed by a Bench decision 
of two learned Judges of this Court including 
the late Chief Justice in 1936 A. D. J. 601.^ The 
learned Judges in that case, in particular in 
making reference to a case under S. 30, U. P. Agri> 
culturists* Relief Act, bad unmistakably decided 
that the relevant year of assessment for the 
purpose of the proviso was the last occasion on. 
which the debtor was assessed before the suit 
was brought. This has to be read in reference ta 
s. 8, U. P. Agriculturists’ Relief Act, which applies 
only to that Chapter of the Act which 
contains S. 3 but does not apply to that Chapter 
of the Act which contains s. 30. It follows, 
therefore, that at the date the learned Judge 
decided this case in 1940, the relevant year for 
the purpose of s. 30 of the Act in which the 
debtor would have had to show that he was not 
assessed to income-tax beyond the specified rate 
was the year of the last assessment before the suit 
was brought and not the year in which the loan 
was taken. Since 1940, however, there has been an 
alteration in the law in consequence of the Full 
Bench case in A.I.R. 1943 ALE. 190.^ In that case 
— again in reference to a case under s. 30, U. P. 
Agriculturists* Relief Act — the Full Bench has 
established that a debtor who claims the benefit 
of S. 30 must show that he was an agriculturist 
at the date of the advance. Though the earlier 
case in 1936 was distinguished and explained, it 
appears to us -that this latter decision of the Full 
Bench must really be taken to have overruled it. 
However that may be, it is the decision of this 
Full Bench that constitutes the law in this Court 
to-day. 

[ 9 ] In these circumstances, so far as related 
to any question in this suit under S. 30, U. P, 
Agriculturists’ Relief Act, the result is that 
the learned Civil and Sessions Judge, through no 
fault of his own, proceeded on an entirely wrong 
basis and instead of the relevant year being the 
year before the suit was filed, the relevant year 
really was tho year in which the loan was taken. 
For that reason, so far as the question is one 
relating to the defendant’s right to the benefit of 
s. 30 of the Act, we shall have to consider it 
again, but so far as s. 3 of the Act is concerned, 
we may say at once that we think tbatHhe learn- 
ed Judge is perfectly right and that there is no 
occasion for us to differ in any way from his 
opinion. The remainder of this judgment, there- 
fore, concerns the question merely as regards 
s. 30. U. P. Agriculurists’ Relief Act. 

[ 10 ] The course, therefore, which matters 
have taken is that the only evidence at the trial 
is that defendant 2, Krishna Lai, who has 
been into the witness-box in support of his own 
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written statement, pro<luced the khewats to show 
that he and his brother were technically agricul- 
turists within the meaning of sub-s. (a) of S. 2 
< 2 ) of the Act and :he has sworn that he himself 
was an agriculturist He has put it quite simply in 
that language “I am an agriculturist” ; and 
nothing more. Defendant 1. Manohar Lai, has 
not been near the witness box and we have 
no evidence on the record whatever, beyond the 
khewatt as to whether he was an agriculturist or 
not. It is with reference to defendant 1 that the 
question principally arises because, as the learn- 
ed Judge points out, if defendant 1 was a non- 
agriculturist, then the case will be one of a non- 
agriculturist joining with an agriculturist and 
accordingly, under proviso 3 to sub-s. (2) of S. 2, 
neither of them would become entitled to the 
benefit of the Act. 

[11] We have been pressed to say that once 
evidence has been given to the effect that a 
debtor is what we may describe as a technical 
agriculturist under aub-s. (a), then the onus lies 
with the plaintiff — the creditor — of showing or 
at least of asserting, that he is really not the 
agriculturist he seems to be, because, by virtue 
of the second proviso he is a person paying 
income-tax beyond a certain amount- We do 
not entirely agree with that view. It has to be 
remembered that this is an Act which gives to a 
certain class of person, to wit an agriculturist, 
certain privilegesj and we should have thought 
that it was a safe starting poiut to assume that, 
before a person can take advantage of the privi- 
leges of this Act, it is for him to show that he 
comes strictly within that class which is entitled 
to those privileges. In other words, the debtor 
must prove that he is an “agriculturist”. And to 
do that, in our view, it is necessary for him to 
do something more than to say that he is a 
person who does not pay land revenue exceeding 
a thousand rupees per annum. In our view, it is 
necessary for him not only to say that, bub to 
say also that he is a person who is not assessed 
to income-tax beyond that rate which would ex- 
clude him from the class of agriculturists, A 
momenVs reflection, we think, will show that 
this is so. It has to be remembered that the 
plaintiff, that is to say the creditor, is a person 
who himself has not access— indeed he is statu- 
torily debarred from access by s 54. Income-tax 
Act, 192 ii— to the only material from which it 
can be shown whether the debtor has i .aid income- 
tax on a particular sum m a particular year. 
Section 64. Income tax Act. in effect makes it 
impossible in all cases fora private individual to 
make inquiries from the income-tax authorities 
and only in a very limited class of case even foe 
the authorities, such as a Court of Daw. thenasel- 
ves to require facts and documents to be produo- 


ed. And when one looks at Bub-s. 3 (m) of s. 5^, 
Income-tax Act, one finds that even then the 
only thing that the Court itself could compel 
the Income-tax authorities to disclose is the very 
limited fact of whether a particular person has 
paid income-tax in a particular year. There is 
no way in which even the Court itself could find . 
out whether a particular person had paid in- 
come-tax on a particular sum in any particular 
year. ^ 

[12] It is apparent, therefore, that it would be 
impossible for the plaintiff himself to prove the 
facta required by the second proviso to 8. 2. U. P. 
Agriculturists’ Relief Act and it would be equally 
impossible even for the Court itself to compel 
production of proof except to the limited extent 
whether the debtors paid income-tax in a parti- 
cular year. From this what appears to us to 
follow, is that this is a case in which those facts 
which ate covered by the sncond proviso to S 2 are 
such as are, not merely “especially” but “solely” 
within the knowledge of the debtor himself. If 
ever there was a case which, if it is not covered 
precisely by the language of S. 106, Evidence 
Act, is covered by the principle of that section, 
this case, in our view, is it. Here is a case in 
which a man comes to the Court, claiming 
against his creditor the great concessions which are 
provided by the U. P Agriculturists* Relief Act. In 
order to obtain those concessions he has to prove 
a certain character which is defined both positi^x^ 
vely and negatively — positively by sub-cl (a) and 
negatively by the second proviso. It would, to 
our minds, be an unreasonable proposition if he 
were allowed to give evidence to show that he 
qualified under aub-s. (a) and to leave it at 
that; without disclosing that which ex-hypothesi 
must necessarily be within his own especial , if 
not exclusive, knowledge, namely, what income- 
tax he has paid in the relevant year. To take 
any other view of the obligation of a debtor 
claiming under sub s. (2) would, as we see it, be 
tantamount, in any case in which that debtor 
was minded to be dishonest, to giving him a 
lienee to prove a falsehood on the off-chance that 
his creditor might not be able to disprove it For 
these reasons, we are satisfied that when a defen- 
dant comes to the Court claiming the concessions 
of the U. P. Agriculturists’ Relief Act the obliga- 
tionlies on him to prove himself within S 2, sub- 
g. (2). as an agriculturist, both positively under 
sub-s. (a) and negatively under the proviso. And ^ 
that reasoning applies with no less force to a 
case in which the defendant in question has not 
troubled to put in a written statement but has said 
in the most casual possible way that he relies on 
the written statement of someone else. Nor is 
the matter made any better when the gentleman 
himself is a Vakil. 
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[13] We arrive, therefore, at the same eonclu. 
slon as the learned Judge of Agra, though by a 
somewhat different road. We think that defen. 
dant 1 has not been proved to be an agricuU 
turist and, therefore, that this is a case under 
proviso 3 of an association between a non*agri- 
oulturist and an agriculturist which deprives 
them both of the benefits of s. SO of the Act. We, 

^therefore, think that the appeal must be dismis. . 
"sed. 

[14] We would note that the decree has been 
drawn up in the most careless manner. As it 
stands, it is unintelligible. It is stated on the form 
that the plaintiff claimed Rs. 6,760 with pen- 
dente lite and future interest and costs of the 

suit and it is further stated: 

*‘It is, therefore, ordered that the plaintifi’s claim be 
decreed with costs against both the defendants. And 
that the sum of Hs. 6,750 be paid by the defendants 
to the plaintiff from December 5, 1940 up to the date 
of realization.'* 

After the words “the plaintiff’* there has evi- 
dently been an omission of a direction in regard 
to interest pendente lite and future. It appears 
to us in the light of the earlier wording of the 
decree that this was an accidental error in the 
preparation of the decree which should be re- 
medied. One other slight alteration is also requir- 
ed and the decree should finally read as follows: 

“ And that the sum of Rs. 6,750 be paid jointly and 
severally by the defendants to the plaintiff with interest 
pendente lite and future interest from December 5, 
^;^940 up to the date of realization of the said sum and 
with Rs. 668 8-0 on account of costs of the suit.” 

The respondents are entitled to their costs of 
this appeal. 

V. R. Order accordingly, 

A. I. R. (34) 1947 Allahabad 249 [C. N. 106.] 

Malik J. 

Bashir Beg — Decree-holder — Appellant v. 
Wajid Ali — J udgment-debtor — Respondent. 

Exn. Second Appeal No. 1673 of 1945, Decided on 
3-5-1946. 

Limitation Act (1908), Art. 182 (4) — Amendment 
of decree under S. 8, U. P. Debt Redemption Act, 
(13 [XIII] of 1940) — Starting point for execution 
application. 

Though 8ub-a. (2) of S. 8, XJ. P. Debt Redemption 
Act, provides that the decree shall be deemed to bear the 
date of the original decree for the purposes of appeal, 
the date of the amendment is supposed to be the date 
of the decree. The date of the amendment cannot be 
taken to be the prior date, that is the date of the origi- 
nal decree. The order of amendment therefore must 
'■ bear the date on which the order was made. An appli- 
^ cation for execution made within three years of the 
date of amendment is within time under Art. 182 (4), 
Limitation Act : 33 A. 1. R. 1946 Alt. 89 (F. B.), 
Hel. on; 24 A. I. R. 1937 Oudh 312 (F. B.}, I)\ssent. 

[Para 3] 

1. {’46) 1946 A. L. J. 3 : 33 A. I. R. 1946 All. 89 : I. 

L. R. (1946) All. 413 ; 225 I.C. 200 (F.B.), Manmohan 

Lai V. Raj Kumar Lai. 

1947 A/32 <5: 33 


2. (’37) 24 A.I.B. 1937 Oudh 312 : 13 Luck. 287 : 168 
I. G. 318 (F. B.), Jhamman Lai v. Surat Singh. 

Shdbd Saran — for Appellant. 

(T. (?. Kumar — for Respondent. 

Judgment This appeal has been filed by 

the decree-holder whose application for execu- 
tion was dismissed on the ground that it was 
barred by limitation. The appellant brought a 
suit, NO. 354 of 1935, in the Court of the Muusif 
of Amroha on the basis of a mortgage. The suit 
was decreed and a final decree for sale was 
passed on 4- 2-1936. The property included in 
that decree was, however, misdescribed and the 
decree was amended on SO-4-1938, under s. 152, 
Civil P. C. So far as the amendment of 1938 
is concerned it was merely a correction of a 
clerical error and I do not want to express any 
definite opinion as to whether it can be said 
that the decree was amended in the year 1938. 
The judgment-debtor being an agriculturist was 
entitled to the benefit of the Temporary Post- 
ponement of Execution of Decrees Act (lO [X] 
of 1937) and the decree-holder therefore did not 
apply for execution. The Act was repealed with 
effect from 31-12-1940. The judgment-debtor 
thereafter applied for amendment of the decree 
under s. 8, U. P. Debt Redemption Act (13 
[xiil] of 1940). The decree was amended on 
21.3-1941. The decree-holder filed this application 
for execution on 3.3-1944. 

[2] The trial Court held that the application 
for execution was within time and dismissed the 
objection of the judgment-debtor. The lower 
appellate Court has upset that decision on the 
ground that even if the benefit of the Tempo- 
rary Postponement of Execution of Decrees Act 
is given to the decree-holder he would be enti- 
tled to a further period of three years from 
4-2-1936, and that the application for execution 
should, therefore, have been filed by 4.2-1942. 
The application having been filed on 3-3-1944, it 
was, according to the lower appellate Court, 
clearly barred by limitation. 

[3] The lower appellate Court has not taken 
into consideration cl. (4) of Art. 182, Limitation 
Act, which says that for the execution of 
a decree or order of any civil Court not provid- 
ed for by Art. 183, or by S. 48, Civil P. C., the 
period of limitation is three years from the date 
of amendment where the decree has been amend- 
ed. There can be no doubt that the decree was 
amended under s. 8, U. P. Debt Redemption 
Act on 21.8-1941. If the provision of Art. 182 is 
applicable, there can be no doubt that the appli- 
cation filed on 3-3-1944, was within three years of 
the date of amendment. Learned counsel for the 
judgment-debtor has, however, relied on sub- 
s. ( 2 ) of S. 8, Debt Redemption Act, which provi* 
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des that a decree amended under the provisions 
of sub-a. (l) shall be deemed to bear the date of 
the original decree. It is nowhere laid down in the 
sub-section that the date of amendment shall be 
deemed to be the date of the original decree. 
The provision is, to my mind, unnecessary, 
unless it was enacted as a matter of precaution, 
as I know of no law which would entitle a Court 
amending a decree, except by way of review 
under O. 47, Civil P. 0., where the previous 
decree is set aside and a fresh decree is passed, 
to change the date of the original decree. I have 
dealt with this matter at some length in 
1946 A. L. J. 3.^ My decision in that case 
no doubt was not in accordance with the 
majority view, but I can find nothing in the 
judgment of the other learned Judges which 
would compel me to hold that the date of 
amendment must also be deemed to be the date 
of the original decree. On the other hand, the 
Hon’ble the Chief Justice has observed as 


follows : 

“ All that clause (2) provides is that the amended 
decree ‘shall be deemed to bear the date of the origloal 
decree* and not that the amended decree shall actually 
bear the date of the original decree. It is inevitable that 
the date appended to the amended decree will be the 
date on which the original decree is amended and for 
the purposes of limitation governing appeals, the actual 
date of the decree and not the date that the decree is 
‘deemed to bear’ is the relevant date. To put the matter 
in another way. In view of the provisions of clause (2) 
of S. 8, the notional date of the amended decree is the 
date of the original decree, but in fact the actual date 
of the amended decree will be the date on which the 
decree was amended, and the limitation for appeal will 
be computed from the actual date that the amended 
decree bears. A party aggrieved from the amended 
decree can, therefore, appeal against the decree, within 
the period of limitation allowed by the Limitation 


Act.” 

If I understand this correctly, it means that 
though 3 ub- 3 . (2) provides that the decree 
shall be deemed to bear the date of the 
original decree for the purposes of appeal 
the date of the amendment is supposed to he the 
dkte of the decree. There is nothing in ^is 
judgment which would compel me to hold that 
the date of amendment must be taken to be the 
prior date, that is the date of the original decree. 
The judgment of Hon’ble Allsop J. is still more 
clear on the point. He held that the order 
amending the decree is a decree and it must 
bear the date when the order of amendment 

was passed. He has said : 

“I am satisfied that an appeal lie 

the amended decree itself or against the direction that 

the decree should be amended. 

The order of amendment, therefore, must tear 
Ithe date on which the order was made. In this 
view of the matter the decree-holder can execute 
bis decree within three years of the date of 
amendment, that is within three years of 


21-3>1941. As I have already said, the applioa- 
tlon was within time from that date. 

[4] Learned counsel for the respondent has- 
relied on a Full Bench decision of the Oudh 
Chief Court in support of his contention. Section. 
30, XJ. P. Agriculturists’ Belief Act, (27 CXXVII]. 
of 1934), provides lor amendment of decrees by 
reduction in the rate of interest. Sub-section (3)^ 
of s. 80 is to the effect that a decree amended 
in accordance with the provisions of sub-a. (2^''^ 
shall be deemed to bear the date of the original 
decree and notwithstanding any provision in 
any law to the contrary, no appeal shall lie 
from any order amending a decree under that 
sub section. ” It would be noticed that the 
language of sub-s. (3) of s. 30, Agriculturists*’ 
Relief Act, is very similar to the language of 
aub-s. (2) of S. 8, Debt Redemption Act. Dealing 
with sub-s. (3) of S. 30, Agriculturists* Belief 
Act, Srivastava Ag. C. J. in A. I. E. 1937 Oudh 
312^ at page 316, held as follows : 

“As ragards the argument based on sub*B. (3), S* 30, 
which provides that a decree amended in accordance 
with the provisions of sub-s. (2), shall be deemed 
bear the date of the original decree, it would be enouga 
to say that the object of the sub-section appears simply 
to be that the decree-holder should not be allowed to- 
claim a fresh period of limitation from the date of the- 
amendment under Art. 182 (4), Sch. 1 to the Limiia- 
tion Act.” 

It is not clear to me how the point arose in that 
case and there is no discussion of that point iix 
the judgment of any of the other learned Judges.^ 
So far as I can see, the observations were obiter, 
and with great respect to the learned Judge X 
am not prepared to follow his view. 

[5] In my opinion, the application for execu- 
tion was, therefore, within time and the lower 
appellate Court erred in rejecting the same. For 
the reasons given above, I allow this appeal, set 
aside the order of the lower appellate Court and 
restore that of the Court of first instance with- 
costs in all Courts. Leave to file an appeal 
under the Letters Patent is granted. 

D.s. Appeal allowed. 
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Allsop Ag. 0. J. 

Bam Sarup — Applicant y. Emperor. 

Criminal Ref. Nos. 1229 to 1252 of 1945, Decided on. 
18-4*1946, from order of Sessions Judge, Shahjahanpur, 
D/- 11-9-1945. 

(a) Cotton Cloth and Yarn Control Order (1943), ■ 
Cl. 14 — Exemption from conviction. 

Persons charged with a contravention of Cl. 14 of 
Order should not be convicted for being 
of cloth against the provisions of the order if t^y 
a lawful excuse for such possession : 32 A. 

Nag. 249. Approved. ■»' 

(b) Cotton Cloth and Yarn Control Order 
Cls. 14 and IS — Cl. 15 has not repealed Cl. 14. 
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Claase 15 of the Order has not repealed CL 14. The 
order dees not intend to say in CL 14 that a person 
should not be in possession of cloth of a certain kind 
and then in CL 15 that he might legally be in posses- 
sion of it. These clauses read together clearly mean 
that no person is to be in possession of any kind of 
cloth unless the Textile Commissioner allows such 
person to be in possession of cloth of some kind on 
certain conditions. It cannot be inferred if no conditions 
are imposed by the Textile Commissioner that a person 
can be in possession of cloth unconditionally in con^ 

^ travention of the provisions of CL 14. If the Textile 
Commissioner imposes conditions, then anybody who 
complies with the conditions can be in possession of 
cloth but if no conditions are imposed, then nobody 
can be in possession of cloth at all : 32 A. I. H. 1945 
Nag. 249, Dissent. [Para 2] 

(c) Interpretation of Statutes — Policy of law. 

It is not the business of a Court to question the policy 
of the law. Its business is to enforce the law such 
as it is. [Para 33 

(d) Cotton Cloth and Yarn Control Order (1943) 
— Contravention of provisions — Punishment. 

The provisions of the Cotton Cloth end Yarn (Control) 
Order are made for the benefit of the people of the 
country and undue sympathy with those who con- 
travene provisions of an order of this nature will lead 
to considerable inconvenience to the people at large. 

[Para 3] 

1 . (’45) 32 A.I.R.‘l945 Nag. 249 : 1.L.R. (1945) Nag. 909, 
Provincial Govt., C. P. & Berar v. Shamsher All. 

E. V. David and Waheed Ahmad Khan — 

for Applicant. 

Deputy Government Advocate — for the Crown. 

Order. — I have before 'me a number of re- 
ferences by the Sessions Judge of Shahjahanpur. 
They are Nos. 1229 to 1252 of 1946 inclusive. 
They are cases of men who have been convicted 
of contraventions of Cl. 14, Cotton Cloth and 
Yarn (Control) Order, 1943, and who have been 
sentenced to various fines not exceeding Bs. 200. 
Some of the persons convicted were found in 
possession of unmarked cloth. In their cases the 
learned Judge has suggested that the conviction 
should he set aside because there is no evidence 
on the record that the cloth was manufactured 
before 31-7-1943. This was not a point that was 
raised in the applications in revision made to 
the learned Judge nor was the point raised in 
the trial Court. X have been through the records 
* of the various cases. The accused either pleaded 
guilty or admitted that they knew that the cloth 
bad to be sold before 31 12.1944. It was never 
suggested by any of them that the cloth was 
manufEbctured after 31-7-1943. The Inspector 
who recovered the cloth was examined as a 
witness. In one case he said that all cloth manu- 
^ factured after 31-7-1943, was not issued from the 
mills unless it was marked according to the 
rules with what is known as a Tex Mark. In 
other cases he merely said that the cloth bad to 
be sold before 31-12 1944. There was at least 
prima facie evidence that the cloth could not 
have been manufactured after 31-7-1943, and no 
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attempt was made to rebut this evidence even by 
way of an allegation. There is certainly no 
reason to interfere in revision upon the ground 
that there was no positive evidence in each 
case that the cloth was manufactured before 
Sl-7-1948. On the general evidence the assump- 
tion could be made and nobody ever suggested 
that the cloth was manufactured after 31-7-1943. 

[ 2 ] In the other cases the learned Judge has 
suggested that the fines should be reduced to 
R3. 5 each. He seems to have been under the 
impression that the persons found in x>osse5sion 
of the cloth had been harshly treated because 
their shops were raided on 1-1-1945. His idea 
was that the persons concerned could not have 
got rid of the cloth which they had not happen- 
ed to sell the day before. My attention has been 
drawn to the decision of the Nagpur High 
Court in A. I. R. 1945 Nag. 249.^ In so far as the 
learned Judges have held that persons charged 
with a contravention of cl. 14 of the Order 
should not be convicted for being in possession 
of cloth against the provisions of the order if 
they had a lawful excuse for such possession. I 
agree with them, but in these cases no attempt 
was made to prove by any evidence that the' 
persons concerned could not have got rid of the 
cloth if they wanted to do so. There were mere 
allegations in most of the cases that that was the 
fact, but no witnesses were called. On the other 
hand, in so far as the learned Judges of the 
Nagpur High Court have held that cl. 15 of the 
Order to all intents and purposes repealed cl. 14, 
1 cannot, with the greatest respect, agree with 
them. 1 cannot believe that the order intended 
to say in cl. 14 that a person should not be in 
possession of cloth of a certain kind and then in 
cl. 15 that he might legally be in possession of it. 
It seems to me that these clauses read together 
clearly mean that no person is to be in posses- 
sion of any kind of cloth unless the Textile Com- 
missioner allows such person to be in possession 
of cloth of some kind on certain conditions. I do 
not think that it can be inferred if no condi- 
tions are imposed by the Textile Commissioner 
that a person can be in possession of cloth 
unconditionally in contravention of the provi- 
sions of cl. 14. I think if the Textile Commis- 
sioner imposes conditions, then anybody who 
complies with the conditions can be in possession 
of cloth but if no conditions are imposed, then 
nobody can be in possession of cloth at all. If 
cl. 15 was intended to mean that any person 
could be in possession of cloth but that the 
Textile Commissioner could impose conditions, 
then cl. 14 would be completely superfluous. 

[3] The learned Judge has remarked that 
the pieces of cloth which were found in the 
shops of the various men concerned in these 
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great demand for them and he has, therefore, 
assumed without going into the details in any 
particular case that the accused really could not 
dispose of them. This seems to me to be a wide 
assumption. They were not bound to keep these 
things till 31-12. 1944. If they thought that there 
w'as no great demand for cloth of this kind they 
could have reduced the prices or held an auction 
or in the last resort have given the things away. 
That would have been of no great hardship if 
the things in fact could not be sold. A great deal 
of the learned Judge’s order is directed to a 
criticism of the order. It is not in my judgment 
the business of a Court to question the policy of 
the law. Its business is to enforce the law such 
as it is. In these cases these men were required 
not to be in possession of cloth and they were 
found to be in possession of it. Therefore they 
were guilty of a contravention of the clause. A 
good deal of emphasis was laid on the fact that 
the order did not give any direction for the 
disposal of the cloth which had not been sold. 
That is not a matter for the Court. It was enjoin- 
ed upon the persons accused not to be in posses- 
sion of cloth and it was their business to discover 
how they were to dispose of the cloth. The 
learned Judge seems to have had a good deal of 
sympathy with the persons accused, but he has 
.perhaps overlooked the fact that these provisions 
‘are made for the benefit of the people of the 
country and undue sympathy with those who 
contravene the provisions of an order of this 
nature may lead to considerable inconvenience 
to the people at large. In my judgment there is 
no sufficient reason to interfere with the senten- 
ces of fine. The learned Magistrate has graded 
the sentences quite reasonably in consideration 
of the status of the accused and the nature of 
the cloth recovered. Rules of this kind are easy 
to evade and the Courts should enforce the rules 
with a certain strictness in order to prevent the 
hoarding of cloth and the sale of it in black 
markets. I think it would be a pity if cloth 
dealers were under the impression that any 
travention of the rules by them would be treated 

with leniency. ^ a iu i. 

[4] I may mention that it was suggeted that 

the publication of the Order in the Government 
Gazette was not a proper publication within the 
provisions of R. 119 of the rules made under the 
Defence of India Act, but that question does 
not arise in these cases because none of the ac- 
cused persons suggested for a moment that he 
was not aware of the existence of the 
Most of them admitted that they knew that 
cloth had to be sold before 31-12-1944, I reject the 

references. . ^ _ 
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Ram Gopal — Plaintiff — Appellant v. Dr, 
Baikunth Nath Sharma — Defendant-Respdt, 

Second Appeal No.l323 of 1945,Decidedioa 30*4*1946, 
from deoision of Dist. Judge, Aligarh, D/-28*4-1945. 

^Limitation Act (1908), Art. 10 — Starting point _ 
Possession delivered to vendee before registration. 

Where physical possession is obtained by the vendee 
after the execution of the sale deed and before legistra- 
tiOD, in a suit for pte>emptien‘time runs from the date 
of the delivery of possession and not from the date of 
registration: 9 A. I. B. 1922 Nag. 200 and 32 A, I. B. 
1945 Pesh. 9, Not foil; Case law discussed. [Para 14] 

Limitation Act (M2-Gom) Art. 10 N. 11 pt. 2. 

Cases referred . 

1. (’29) 27 A. L. J. 889 : 16 A. I. B. 1929 All. 649 : 
115 1. 0. 642, Bhagwan Singh v. Tassadduq Husain. 
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Sardar Begam v. Masoom Shah. 
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270 : 193 I. C. 530, Qobardhan Bar v. Gunadhar Bar. 
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Mad. 193 : 100 I. C. 105 (P. 0.), Kajyanasundaram 
Pillai V. Karuppa Mooppanar. 

7. (’28) 15 A. 1. R. 1928 P. C. 88 : 52 Bom. 313 J 108 
I. O. 367 (P. C.). Venkat Subba Srinivas v. Subba 
Bama. 
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10. (’27) 14 A. I. R. 1927 All. 545 : 50 All. 125 : 103 
I. C. 308, Mahomed Bashir Khan v. Mt. Kulsum Bibi. 

11. (’37) 24 A. I. R. 1937 Nag. 1 : I. L. B. (1937) Nag. 
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Shankar Sahai Verma and S. P. Kumar — 

for Appellant. 

Oopalji Mehrotra, C, B. Agarwala, Lakshman 
Sarup and S. Kumar — for Respondent. 

Judgment. — This second appeal raises an 
interesting and important question of limitation 
in a pre-emption suit. The appellant, Seth Ram 
Gopal, sued to pre-empt certain specific pro- 
porty sold for Rs. 1600, to the respondent, Dr. 
B. N. Sharma. The sale deed was executed on 
29-3-1943, but for certain reasons, although it - 
was presented for registration shortly after- 
wards, it was not registered until 10-6-1943. 
The suit was instituted on 26-4-1944. 

[ 2 ] Article 10 , Limitation Act, provides a 
period of one year in suits to enforce a right of 
pre-emption, time running from the date when 
the purchaser takes under the sale sought to be 
impeached, physical possession of the whole of 
the property sold or, where the subject of the 
sale does not admit of physical possession, when 
the instrument of sale is registered. It has been 
found by both lower Courts that physical posses- 
sion was obtained by the vendee immediately 
after the execution of the sale deed. 
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is borne in mind, it is not, 1 think, warranted. 


[3] The trial Court held, however, that posses- 
sion was not taken under the sale deed because 
prior to registration there was no valid sale, 
possession was taken in anticipation of its being 
validated by registration, but that would not 
amount to taking possession under the sale 
within the meaning of Article 10. The Munsif 
held accordingly that the date of registration 
was the starting point of limitation. 

[4] In first appeal the District Judge of Ali- 
garh took a different view. He pointed out that 
under S. 47, Registration Act, a registered docu- 
ment operates from the time from which it 
would have commenced to operate if no regis- 
tration had been required or made and not from 
the time of its registration. Consequently the 
operation of the sale took effect from 29-3-1943 
and the vendee must be held to have obtained 
actual physical possession under the sale from 
that date. As a result of this finding he dis- 
missed the suit. 

[ 5 ] Learned counsel for the plaintiff appel- 
lant has stressed the requirement of Art. 10, that 
possession must be taken under the sale. Sale 
is shown in s. 4 (lO), Agra Pre-emption Act, to 
be a sale as defined in the Transfer of Property 
Act. Section 54 of that Act provides that in the 
case of tangible immovable property of the 
value of Bs. 100 , and upwards, the transfer can 
be made only by a registered instrument. 

[63 With reference to these provisions learned 
counsel for the appellant cited 27 A. Jj. J. 689* 
where it was held in a case where no registra- 
tion had been effected, that there had been no 
legal sale, and, therefore, no right of pre-emp- 
tion had accrued. Learned counsel argues from 
this that no cause of action arises until the sale 
deed is registered. Two other cases cited, more 
directly on tbe point, are A. i. R. 1922 Nag. 200^ 
and A. I. B. 1045 Besb. 9.® These cases undoub- 
tedly support the appellant's contention. In the' 
fornoer case it was held that in a pre-emption 
suit limitation runs from the date of registration 
and not from tbe date of execution of the sale 
deed and the Article applicable is Art. 120 . Sec- 
tion 47, Registration Act, it was held, does not 
apply to the case. The decision in the Peshawar 
case was to the same effect. 

[ 7 ] Learned counsel also argued that tbe in- 
tention of Art 10 was that time should run from 
the date of registration in all cases where tbe ins- 
trument of sale required registration and that tbe 
first part of tbe Article is confined to cases w'bere 
registration is not required, that is under S. 54, 
Transfer of Property Act. Transfer takes effect 
by delivery of the property where that property 
is of a value less than ns. 100. But be did not 
cite any authority in support of this construc- 
tion and if the apparent intention behind Art. 10 


The intention would appear to be that time 
should run from the date when any would-be 
pre-emptor has notice of the sale. Such notice 
may be given either by delivery of possession or 
by registration. Where delivery of possession 
has been given so as to furnish such notice, time 
should presumably run from the date of deli- 
very. The only doubt arises from the fact that 
unless and until registration is effected there is 
no valid sale. On tbe other hand as soon as the 
sale deed is registered, it has retrospective effect 
so as to make the sale valid from the date of 
tbe execution of the instrument. Tbe ruling in 
27 A. L. J. 889^ is, therefore, irrelevant because 
in that case registration was not effected at all. 

[83 Other cases cited on behalf of the appel- 
lant were A. I. R. 1935 Lab. 565^ and A. I. F. 1941 
cai. 78.^ In the former case a Bench of the Lahore 
High Court held that when a petition is pre- 
sented alleging that a debtor has committed 
an act of insolvency by deed registered, the 
period of limitation prescribed by sub-s. 1 (a) of 
S. 9 of the Act runs from the date of its registra- 
tion and not from tbe date of its execution. But 
having regard to the terms of Art. 10 , Limita- 
tion Act, I doubt whether any argument found- 
ed on the provisions of the Provincial Insolvency 
Act has much force. In the Calcutta case a dis- 
tinction was drawn between the parties to the sale 
and a third party. It was stated with reference to 
S. 47, Registration Act, that while it is undoubted- 
ly true that as between the transferor and the 
transferee a registered document takes effect from 
the date of execution, as regards a third party 
the point of time at which the deed is to be 
effective is when it is registered. The right of 
pre-emption accrues, therefore, only from the 
date of the registration and not from the date 
of execution of the deed. The provisions of Act. 
10 , Limitation Act, appear, however, to have 
received little or no consideration in this case. 

[93 Two Privy Council decisions have been 
referred to by the learned counsel for the res- 
pondent, 64 I. A. 89® and A. I. R. 1928 P. C. 86.^ 
In tbe first case a Hindu executed a deed of gift 
of part of bis immovable property and delivered 
it to the donee. On the following day he adopted 
a son. Three days later he registered the deed. 
The deed of gift was held to be valid against 
the adopted son. On delivery of the deed to the 
donee there was an acceptance of the transfer 
within S. 122 , Transfer of Property Act, and 
thererupon the gift became effectual, subject to 
its registration. Their Lordships of the Privy 
Council observed (p. 95) that they were unable 
to see how the provisions of s. 123, Transfer of 
Property Act (requiring registration of the gift) 
can be reconciled with s. 47, Registration Act 
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except uopn the view that, 'while registration is 
a necessary solemnity in order to the enforce- 
ment of a gift of immovable property, it does 
not suspend the gift until registration actually 
takes place. When the instrument of gift has 
been handed by the donor to the donee and ac- 
cepted by him, the former has done everything 
in his power to complete the donation and to 
make it effective. Registration does not depend 
upon his consent, but is the act of an officer 
appointed by law for the purpose, who, if the 
deed is executed by or on behalf of the donor 
and is attested by at least two witnesses, must 
register it if it is presented by a person having the 
necessary interest within the prescribed period. 
Neither the death, nor the express revocation by 
the donor, is a ground for refusing registration, 
if the other conditions are complied with. In 
this case a third party, namely, the adopted^n, 
was affected and it has been argued that the 
decision implies that once the registration is 
effected, the deed must be considered valid for 
all purposes from the date of execution. 

[10] The decision in the other Privy Council 
case followed the decision in the first case, and 
also related to a deed of gift. 

[ 11 ] Three cases of this Court cited on behalf 
of the respondent are 14 A. L. J. 382,^ A. I. B. 
1926 ALL.. 649® and A. I. R. 1927 ALL. 546.^® In 
the first case the suit was brought by a zamindar 
tov zar4.chaharum and the period of limitation 
under Art. 120 was 5 years from the date of the 
sale. The sale deed was executed on 20-1-1909, 
but was not registered until 29-1-1909, although 
it was presented for registration on the date of 
execution. The suit was instituted on 28-1-1916. 
It was held that the suit was barred by limita- 
tion, the right to sue having accrued to the 
plaintiff from the date of execution. The judg- 
ment, which is a short one, shows that the 
deciding factor in the opinion of the Bench 
which decided the case, was that S. 47. Registra- 
tion Act, made the deed effective from the date 
of execution. This decision seems to me to be 
very relevant although this suit was not a pre- 
emption suit. The plaintiff was, as in a pre- 
emption suit, a third party, namely, the zamindar. 
The decision also meets an argument which was 
advanced on behalf of the appellant that regis- 
tration might conceivably not take place until 
after the period of limitation, if taken from the 
date of execution, had expired. That objection 
would apply just as much to a suit brought by 
a zamindar for zar-i-cftaharum as to pre- 
emption suits. The case in A. I. B. 1926 ALL. 
549 ® also supports this view. The suit in the case 
was a pre-emption suit, but it was held that Art.120, 
and not Art. 10, applied because the suit was in 
respect of a lease and not of a sale. This how- 


ever, does not affect the principle which was 
applied by the Bench, that principle being that 
although a document, so long as it -remains 
unregistered, is not valid, yet as soon as it has 
been registered, it takes effect from the date of 
its execution. 'When the law has given to a 
transaction a retrospective effect, it must have 
that effect. This case appears to me to be direct 
authority of this Court in favour of the view 
taken by the lower appellate Court. Again in 
the last case of 1927 it was held that a transfer 
sought to be pre-empted would come into force 
on the date of the deed of sale and not when it 
was registered in view of S. 47. Although the 
sale deed is incomplete till the formality of 
registration has been gone through, once that 
requirement is fulfilled the sale takes effect from 
the date of its execution. The Bench which 
decided this case referred in this connection to 
the observations of their Lordships in 54 I. A. 
89.® 



[12] It appears to me, therefore, that there is 
ample authority for the view taken by the lower 
appellate Court. The only doubt in the matter 
seems to me to be whether a suit could be institut- 
ed prior to registration. If it could not, then in 
cases where considerable delay in registration 
accrued, a would-be pre-emptor might be barred 
by limitation. Learned counsel for the appellant 
argued that the suit might be brought even 
before registration in anticipation of registrationy 
and I think that this is a possible view. In the 
present case no such question arises because 
registration was effected not long after execu- 
tion and the plaintiff appellant had ample time 
afrer registration to bring the suit. 

[ 13 ] With reference to the Nagpur case, 
A, I, B. 1922 Nag. 200^ referred to earlier in this 
judgment, I may note that in a latter case of 
the Nagpur High Court, A. I. R. 1937 Nag. 1 ,” the 
view that owing to the wording of the Transfer 
of Property Act, a transfer is incomplete until 
it has been registered was referred to as an ex- 
ploded view, and the decisions of the Privy 
Council were regarded as establishing that the 
alienation is complete when the conveyancing 
document is completed and is not postponed 
until the date of registration. 


[14] On a consideration of the authorities, 
therefore, I entertain no doubt that time ran 
from the date of the delivery of possession and 
not from the date of registration. The appeal is 
accordingly dismissed with costs. Leave is 
granted for a Letters Patent appeal. 
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Pathak J. 

Kewal Bam — Defendant — • Appellant v. 
Baj Karan — Plaintiff — BespondenU 

Second Appeal No. 885 of 1943, Decided on 
28-3.1946, from decision of Second Civil Judge, Meerut 
■at Muzafiarnagar, D/- 11-1-1943, 

U. P. Debt Redemption Act fl3 [XIII] of 1940), 
S. 4— Suit under S. 33, U. P. Agriculturists' Relief 
Act (27 [XXVII] of 1934)— Applicability of S. 4. 

A suit under S. 33, U. P. Agriculturists* Relief Act, 
vrhioh is originally one for account is converted into a 
suit for recovery of loan as soon as an application with 
the proper court-fee is made by the defendant. Hence 
S. 4, Debt Redemption Act, would apply to a suit under 
8. 33 in a case in which the defendant has made an 
application for a decree being passed in his favour and 
on a declaration being made by the defendant in 
accordance with S. 4 the plaintiff would be debarred 
from claiming the benefits under the Debt Redemption 

Act : 32 A. 1. R. 1945 AU. 271 (F. B.). Disting, 

[Paras 3 and 4] 

Case referred : — 

1 . (’46) 1945 A. L. J. 290 : 32 A. I. R. 1945 All. 271 : 
I. L.:R. (1946) All. 102 : 221 I. C. 488 (F. B.). 
Bhagwandas v. Radhey Dal, 

A. P. Quyta — for Appellant. 

Jagnandan Dal — for Respondent. 

Judgment. — This is a defendant’s appeal 
arising out of a suit under S. 33, U. P. Agricul- 
turists’ Relief Act, in respect of a mortgage, 
dated 16-8-1934, executed by the plaintiff in 
favour of the defendant for a sum of Bs. 500. 
The plaintiff claimed the benefit of the Debt 
Redemption Act (13 [xili] of 1940). Thereupon 
the defendant made a declaration under S. 4 of 
that Act and opposed the prayer of the plaintiff 
upon the ground that, by reason of that declara- 
tioD, the Debt Redemption Act was not appli- 
•cable. An application was also made by the 
defendant praying that a decree be passed in his 
favour for such amount as might be found due 
from the plaintiff. 

[2] The trial Court was of the opinion that 
the suit was not one for recovery of loan and the 
declaration made by the defendant was not 
effective. The result was that the plaintiff was 
given the benefit of the provisions of the Debt 
Redemption Act and it was declared that nothing 
was due to the defendant from the plaintiff in 
respect of the mortgage in suit. Against this 
[decree the defendant appealed. The lower appel- 
llate Court affirmed the view taken by the trial 
^Court and dismissed the appeal. According 
to the lower appellate Court, the application 
made by the defendant praying that a decree be 
passed in his favour did not alter the character 
of the suit, which was one for account ; and the 
suit not being one for recovery of Joan, S. 4, 
Debt Redemption Act, had no application. 

[3l The sole question which requires consi- 
elevation in this appeal is whether s. 4, Debt 


Redemption Act, would apply to a suit under 
S. 33, U. P. Agriculturists’ Relief Act, in a case 
in which the defendant has made an application 
for a decree being passed in his favour. Section 4, 
Debt Redemption Act, so far as it is relevant, is 

as follows : ...... 

“4. (1) The provisions of this Act shall not apply to 
a suit for the recovery of a loan from an agriculturist 
where the creditor declares in accordance with the pro- 
visions of Bub-s. (2) that if a decree is passed in hia 
favour either for the whole or part of the claim such 
decree shall not be executed against the land, agricul- 
tural produce or person of such agriculturist. (2) The 
declaration mentioned in sub-s. (1) shall in the case of 
a suit pending at the commencement of this Act, be 
made at any time before the decision of the suit and in 
the case of a suit instituted after the commencement of 
this Act, in the plaint ” 

The answer to the question propounded above 
will depend upon the decision of the question 
whether the present suit is one “for the recovery 
of a loan” within the meaning of S. 4. It has not 
been disputed that the transaction in question is 
a “loan” within the meaning of the Debt Redemp- 
tion Act. AU that is necessary is, therefore, to 
examine the nature of the suit under S. 83, U. P. 
Agriculturists’ Relief Act. Such a suit is always 
initiated by a plaint filed by an agriculturist 
debtor. The statute enjoins on the Court to take 
necessary accounts and to declare the amount 
payable by the plaintiff to the defendant. In 
case, the Court finds that the money is payable 
by the plaintiff to the defendant, the latter is 
given the power to make an application praying 
that a decree be passed in his favour, and there- 
upon it is incumbent upon the Court to pass 
such a decree. Section 33 (3) prescribes the court- 
fees payable upon an application which the defen- 
dant may file for a decree being passed in his 
favour. The fee thus prescribed is “the amount, 
if any, by which the fee which would be payable 
on a plaint in a suit for the recovery of the loan 
declared under that sub-section [viz. sub-s. (2)] 
exceeds the fee already paid by the plaintiff on 
his plaint, or the fee prescribed by Art. 1 (b) of 
sch. 11 , Court-fees Act, 1870, whichever is 
greater.” Thus the total amount of fee paid both 
by the plaintiff and the defendant in a suit 
under S. 83, where an application of the nature 
mentioned above has been made by the defen- 
dant, would generally be the fee payable on a 
plaint in a suit for recovery of the loan. In my 
judgment, the suit, which was originally one for 
account, is converted into a suit for recovery of 
loan as soon as an application with the proper 
court- fee is made by the defendant. In other 
words, a suit under s. 33 has the potentiality oil 
being converted into one for recovery of loam 
upon an application made by the defendant. 

[4] The application made by the creditor is 
aimed at obtaining a decree in the same manner 
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as the plaint in an ordinary suit for recovery of 
loan. Thus the object of the suit under 8. 33, 
Agriculturists' Belief Act, is not merely to take 
an account of the loan and to declare the sum due 
from the plaintiff to the defendant, but also to 
grant a decree for the sum so found in favour of 
the defendant. In substance and in truth, there- 
fore, such a suit is one for recovery of loan. In 
my judgment, it possesses all the essential charac- 
teristics of a suit for recovery of loan, and to 
deny that character to a suit under S. 83, Agri- 
culturists* Belief Act, where the defendant has 
prayed for a decree, would, in, my opinion, be 
Ignoring the real nature of the proceedings in 
such a suit and would be sacrificing the sub. 
stance to the form. It is manifest that any other 
view would defeat the object of the Legislature in 
enacting the provisions of the law which are 
under consideration. If an ordinary suit for re. 
covery of loan is launched in Court and the cre- 
ditor makes a declaration under s. 4, Debt 
Redemption Act, the debtor would be debarred 
from claiming benefits under that Act. It would 
be anomalous to hold that the result should be 
different if a declaration in accordance with 8. 4, 
Debt Redemption Act, is made in a suit under 
S. 33, Agriculturists* Belief Act, where an appli- 
cation is made by the creditor for a decree being 
passed in his favour. I do not perceive any 
difference between a decree passed in favour of 
a creditor on the basis of a loan in an ordinary 
suit and a decree passed in his favour in a ‘suit 
under 8. 33, nor is there any essential difference 
in the nature of the proceedings in the two suits. 

[5] Learned counsel for the respondent has 
placed strong reliance on the Full Bench deci- 
sion in 1945 A. L. J. 290.^ In my judgment, the 
question which falls to be decided in the present 
appeal did not arise in that case. Although there 
are some observations with regard to a suit 
under S. 33, Agriculturists* Relief Act, the ques- 
tion of the nature of the suit, in a case where 
the defendant files an application for a decree 
being passed in his favour, did not come in for 

, consideration before the Full Bench; and, in my 
judgment, that Full Bench decision does not 
furnish any answer to the question which has 

arisen in the appeal before me. 

[6] Learned counsel for the respondent has 
also urged that no decree could be passed in 
favour of the defendant as the transaction in 
question was a usufructuary mortgage. Learned 
counsel, however, has not been able to satisfy 
me that this point was ever raised in the written 
objections filed on behalf of the plaintiff in the 
Court of first instance. The plaintiff did not ask 
for an issue to be framed upon this point in that 
Court, nor was it raised before the lower appel- 
late Court. The mortgage deed has not been 


placed before me and I am not aware of iia 
terms. Learned counsel appearing for the parties 
state that the mortgage deed is not upon-^be 
record. In these circumstances, it is not possible 
for me to decide this point even if I had allowed 
it to be raised for the first time in this appeal, 
and, therefore, I cannot give effect to this con^^ 
tention. 

[7] For the reasons indicated above, I allow 
the appeal, set aside the decrees passed by the 
Courts below and send back the case to the 
Court of first instance with the direction that it 
will pass a decree afresh in the light of the deci- 
sion in this appeal. The defendant will be en- 
titled to bis costs incurred in this Court and in 
the lower appellate Court from the plaintiff, and 
the costs already incurred in the trial Court and 
to be incurred hereafter shall abide the event- 
Leave for Letters Patent appeal is allowed. 

D.H. Appeal allowed. 

[G. N. 110 ] 
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Murlidhar and others — Defendants — - 
Appellants v. Bam Saran Das and others — 

Plaintiffs — Respondents. 

Second Appeal No« 1346 of 1940, Decided on 18-1-1946,. 
from decision of Diet. Judge, Agra, D/- 21 •6-1940. 

•Limitation Act (1908), Art. 62 — Money decree 
in favour of certain persons — Suit by one for re- 
covery of his share of decree realised by others \ . 
Circumstances preventing suit — Suspension of limi- 
tation Limitation Act (1908), Ss. 9, 15 and Art, 120. 

L, one of the holders of a decree for a eum of money 
transferred his half share in the decree to S. The other 
decree-holders filed a suit against L and S for speoifio 
performance of contract ‘Of sale in their favour of Z» s- 

half share in the decree. The suit was decreed on 
2-1-30 as a result of which the other deoree-boldors were 
declared to be entitled to the whole amount of the 
decree which they subsequently realised in execution 
on 21-7-32. On 2-10-35 the decree for specific perfor- 
mance was reversed in appeal with the result that S 
was declared to be a purchaser of L*s half share, in the 
decree. S then filed a suit on 18-1-1938 against the 
other decree holders for recovery of his share in the 
decretal amount already realised by them : 

Held, (1) that the suit was governed by Art. 62 and 
not by Art. 120 the latter being a residuary Artiole : 26 
Cal. 664 (F. B.) and 32 Cal. 627, Bel. on. [Para 6J 

(2) the amount of the decree having been realised on 
21-7-32 by the defendants, they must be considered tn 
have received that amount on that date for the plain- 
tifi’s use and therefore time began to run from 21-7-32. 

The suit was therefore prima facie barred by time 
unless the plaintiff could invoke any general provision ^ 
of law by which the bar of limitation could be saved. if 

[Para 6] 

(3) Section 15 (1), Limitation Act, was not applicable 
to the facts of the case. Case law discussed ; [Para 7J 

(4) the law Courts do recognise ‘general principled of 

suspension of limitation or right of action’ in cases 
where a party is prevented under certain circumstances 
from taking action in pursuance of bis rights. Case 
discussed. CP"'"' 
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(5) the plaintiff could not possibly institute a suit fot 
recovery of bis share of the decretal amount as the 
decree for specific performance dated 2’l-30 stood in his 
way until it was finally reversed on 2-10-35. Though 
there'was no specific order of* the Civil Court debarring 
him from bringing an action till the decision of the 
High Court dated 2-10-35 the position was that the 
very basis on which he could claim a moiety share in 
the decree bad been declared to be non-existent at the 
instance of the defendants themselves. The suit as in- 
stituted within three years from the date of reversal of 
decree on 2-10*35 was therefore within time : 20 A.I.B. 
1933 Mad. 418 (F. B.) and 26 A. I. R. 1939 All. 82. 
Dieting, [Para 9] 

Lim. Act (’42 Com.) Art. 62, N. 9, Pt, 5, Art. 120, 

N. 2, Pt. 1, S. 15, N. 6 and 11. 

Cases referred : — 

1 . (’99) 26 Cal. 564 (F. B.), Sharoop Dass Mondal v. 
Joggessur Roy. 

2. (*05) 32 Cal, 527, Mahomed Wahib v« Mahomed 
Ameer. 

3. (’39) 26 A. I. R. 1939 All. 82 : I. L. R. (1939) All. 
207 : 180 I. C. 927, Lakhmi Chand v. Bibi Ealsuman- 
nissa. 

4. (’39) 26 A. I. R. 1939 All. 66 : I. L. R. (1939) 
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war Singh v. Homesbwar Singh. 
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Gopi Kumru and Din Daijal — for Appellants. 

J. Swamp — for Respondents. 

Wall Ullah J. — This is an appeal by the 
defendants against the decree passed by the 
learned District Judge of Agra conffrming the 
decree passed by the Court of first instance. 


[2] The plaintiffs- respondents brought the 
present suit for recovery of Rs. 3,000 principal,, 
and Rs. 990 interest, and Re. 1-9-0 costs from the 
defendants and this claim has been decreed by 
both the Courts below. 

[3] The only question which requires consi- 
deration in this appeal is whether the suit was 
barred by limitation. The relevant facts may be 
briefly set out here. Admittedly a village called 
Chulhauli was purchased by the defendants 
Murlidhar, Joti Prasad and one Gauesbi Dal 
deceased who was father of Bisbambhar Nath. 
defendant, as well as by Lai Kishori Lai 
defendant 4. The share of Lai Rishori Lai in the 
property purchased was half. The property 
purchased, along with some other property, waa 
subject to various incumbrances. The incum- 
brances on village Chulhauli were paid off by 
Murlidhar, Joti Prasad and Ganesbi Lai. Later 
on Lala Kishori Lai paid his proportionate 
share of the money spent by Murlidhar and 
others in discharging the prior incumbrances. 
On 25 7-1925, Murlidhar, Joti Prasad and Ganesbi 
Lai deceased filed suit No- 266 of 1925 for con- 
tribution against Thakurain Singal Kuar and 
others in respect of the money spent in clearing 
off the incumbrances. This suit was decreed for 
RS. 6,000 on 16-8-1926. As mentioned above Lai 
Kishori Lai, defendant 4 in the present suit, held 
a moiety share and on 16-12-1928, it appears, a 
sale deed of the half share of Lai Kishori Lai in 
the decree was executed in favour of Lala Sheo- 
bans Rai, father of the plaintiffs Bam Saran 
Das, Ishwar Saran and Bisbambhar Deyal. On 
15-4-1929, Joti Prasad, Murlidhar and Ganesbi 
Lai filed suit No. 67 of 1929 against Lai Kishori 
Lai and Lala Sbeobans llai seeking specific per- 
formance of a contract of sale of the half share 
of Lai Kishori Lai. On 2-1-1930, the aforesaid 
Suit No. 67 of 1929 was decreed with the result 
that Joti Prasad, Murlidhar and Ganesbi Lai 
alone were declared to be entitled to the entire 
amount of the aforesaid decree against Thaku- 
rain Singar Kuer and others. In execution of the 
aforesaid decree in Suit No. 266 of 1925 the pro- 
perty of the judgment-debtors was put to auction 
and sold on 26-1-1932. On 21-7-1932, Murlidhar, 
Joti Prasad and Ganesbi Lai realised Rs. 6,000 
in full satisfaction of the decree. Meanwhile the 
decree in Suit No. 57 of 1929 was under appeal 
in the High Court and on 2 10-1935, the High 
Court reversed the decree of the Court of first 
instance and dismissed the suit for specific per- 
formance with the result that Lai Sheobans Rai. 
the father of the plaintiffs, was held to he a 
purchaser of the half share of Lala Kishori Lai 
in the aforementioned decree in Suit no. 266 of 
1925. Lala Sheobans Rai died on 19-11-1935. On 
18-1-1938, the plaintiffs instituted the present suit 
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for recovery of Rs. 3991-9-0. The suit was resist- 
ed only by defendants l to 3 on the grounds: 
<l) that Lai Kishori Lai had no interest in de- 
cree in Suit NO. 266 of 1925; (2) that Lala Sheo- 
bans Rai was not a bona fide transferee for value 
of Lai Kishori Lai's share in this decree; (3) that 
the claim was barred by estoppel; and (4) the 
claim was barred by limitation. It was further 
contended that the plaintififs were not. in any 
case, entitled to recover any interest. The Court 
of first instance found on all the issues in favour 
of the plaintiffs and decreed the claim in its 
entirety. As mentioned already all these findings 
recorded by the Court of first instance were 
affirmed on appeal. 

[4] The only point which calls for considera- 
tion in this appeal is whether the claim was 
barred by limitation. On this question both the 
Courts below were of the opinion that Art. 62, 
Limitation Act, was applicable to the facts of 
the present case. They were also of the opinion 
that s. 15, Limitation Act, was applicable and 
the suit was, therefore, within time. 

[5] Learned counsel for the appellants has 
strongly contended that the benefit of S. 15, 
Limitation Act, could not be claimed in this 
case by the plaintiffs-respondents and therefore 
the suit was clearly barred by three years* limi- 
tation prescribed by Art. 62, Limitation Act. On 
the facts admitted and found by the Courts 
below it is quite clear that Art. 62 and not 
Art. 120, Limitation Act, as was faintly suggested 
by the other side, was applicable to the facts of 
the present case. Article 120, as observed by the 
Full Bench of the Calcutta High Court in 26 Cal. 
664,^ can apply only when the case does not 
come under one of the many Articles dealing with 
specific cases. Reference in this connection might 
also be made to a decision of two learned Judges 
of the Calcutta High Court in 32 cal. 527,^ where 
the scope of Art. 62, is very fully explained. The 
only question, however, is whether the provisions 
of S. 15, are applicable in the circumstances of 
the present ease. The amount of the decree was 
no doubt realised by the defend ants-respondents 
on 21 - 7 - 1932 . The amount claimed in the present 
suit must, therefore, be considered to have been 
received on that day by the defendant for the 
plaintiffs’ use. Normally, therefore, time will 
begin to run against the plaintiffs from the 
21 - 7 - 1932 , and unless the benefit of the provisions 
of S. 16 , (i), Limitation Act, be available to them, 
it is contended by the learned counsel for the 
appellants, the suit is clearly out of time. 
Section 15 (i) of the Act runs thus: 

**In computiDS period o£ lipaitfttion* prescribed for 
any suit or application for the execution of a deotw, 
the institution or execution of which has been stayed by 
iniunctioD or order, the time of the continuance of the 
injunction or order, the day on which it was issued or 


made, and the day on which it was withdrawn, ohidl 
be excluded.** 

The scope of this section has been discussed 
in various cases of this Court as well as by theik 
Lordships of the Privy Council to which reference 
has been made by the learned counsel for the 
parties in the course of their arguments before 
us. Learned counsel for the appellants has 
strongly relied upon a decision of two learned 
Judges of this Court reported in A. I. R. 1939 
ALL. 82.® In this case a person obtained a decree 
for possession of a temple in 1926. Before he 
could execute his decree by an application for 
execution a suit was brought by the pujari of the 
temple who obtained a decree in 1928 declaring 
the pujari to be the owner of the temple and 
restraining the decree-holder in the previous suit 
from taking possession of the temple. This decree 
was set aside by the High Court in 1981. The 
deeree-holder of the previous suit made an 
application for execution in 1933. It was held 
that the decree of 1998 did not operate as an 
injunction or stay of execution within the mean- 
ing of S. 16 and hence the decree of 1926 was 
time barred in 1933 when the decree-holder made 
an application for execution. In the course of 

their judgment their Lordships observed: 

“The Courts in India are bound by the specific proY" 
Bions of the Limitation Act and are not permitted to 
move outside the ambit of these provisionsj 

Again, their Lordships observed; , 

•‘It is not permissible to the Court to discover in thes ^ 
provisions of the Limitation Act general principles and 
to apply those principles to coses which are not speoin- 
oally provided for by the Act itself. Now it is abundant- 
ly clear that S. 15, Limitation Act, does not contem- 
plate the case of one decree being rendered impopible 
of execution by a subsequent decree in another suit. 

Their Lordships deprecated all references to 
‘‘general, principles of suspension of limitation, 
and expressed their dissent from the view of 
the law expressed by two other learned Judges 
of this Court in A. I. R. 1939 ALL. 66.^ 


[6l Next it was contended by the learned 
ounsel for the appellants that the ruling relied 
ipon by the Courts below, namely A. I. R. 1927 
lad. 997,® did not lay down correct law. It was 
irged that this case was not followed in the 
iter Madras case in A. I. R. 1933 Mad. 41^ a|na 
hat it was also expressly dissented from by the 
sarned Judges of this Court in A. I. R. 1939 
lLL. 82.® Our attention was also invited to th© 
ase ’in A. I. R. 1932 P. c. 165.^ In that case their 
jordships had to consider the import of tne 
ixpresaion “where there has been an appeal, 
a Art. 182. Their Lordships are reported to have 

ibserved as follows : 

“There is, in their Lordships’ opinion, no 
or reading into the words quoted any 
ither as to the character of the appeal or as to 

>arties to it; the words mean just what Wo some 
iration of periods of limitation must always be to some 
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extent arbitrary, and may frequently result in hardship. 
But in construing such provisions equitable considera* 
tions are out of place, and the strict grammatical mean- 
ing of {he words is, their Lordships think, the only safe 
guide.** 

Again, reference was made to a decision of their 
Lordships of the Privy Council in A. I. B. 1933 
p. c. 62.® In that case a receiver appointed in 
an administration suit was ordered to pay a 
depree-holder a certain amount half-yearly in 
respect of his judgment-debt obtained by him 
against the judgment- debtor in another suit, 
whose property was the subject-matter in the 
administration suit. The receiver paid nothing 
and the decree-holder put in an application in 
the administration suit asking the receiver either 
to pay the debt or that he might take an execu- 
tion against the property in his hands. The 
Court ordered the decree-holder to wait for 
some time; but this order was set aside on ap. 
peal. Their Lordships had to consider whether 
the order of the Court directing the decree-holder 
“to wait for some time’* amounted to an order 
of stay of execution with reference to the provi- 
sions of s. 16 , Limitation ^ct. Their Lordships 
observed : 

“It was an order which did not stay execution at all, 
but simply said that so far as that application in that 
suit was concerned the appellants were to wait. That 
seems to their Lordships not to be in any sense within 
the meaning of the section a stay of the execution by 
injunction or order.” 

Learned counsel has also relied upon the case 
in A. I. B. 1939 Bom. 1® where, with reference to 
S. 15, Limitation Act, two learned Judges of the 
Bombay High Court held : 

“The question whether in a particular case, the plain- 
tiff has been restrained by an injunction or whether 
there has been any order against bis instituting any 
proceedings, must be a question which must depend 
upon the actual order or decree made in the case. An 
order or decree restraining a person from instituting a 
suit need not be express. It may be either express or 
implied. So also merely putting a claim and asserting a 
right, as distinct from receipt of rents or moneys, is not 
a violation of an order restraining a party from recover- 
ing rents or recovering or receiving debts.” 

On appeal from that decision of the Bombay 
High Court in the above-mentioned^ase, their 
Lordships of the Privy Council in A. i. r, 1945 
p. c. 5^® at p. 7 have observed : 

“The question whether in a particular case a party 
has been restrained by an injunction or order from 
instituting a suit must always depend for its decision 
upon the order, or the decree, made in the case. It 
appears to tbeir Lordships there is nothing in the 
injunction or in the decree to support the contention 
that the appellant was prevented from instituting a suit 
for possession in 1920, or at any time before the expiry 
of the period of limitation. The various restraints 
imposed on the appellant by the decree cannot be made 
to mean by any process of interpretation that he is 
thereby prevented from instituting a suit for possession 
for the suit properties.” 

With reference to the argument advanced on 
behalf of the appellant before their Lordships 


that since the title of the contending parties was 
involved in this suit it would have been quite 
futile to institute a suit, their Lordships ob- 
served : 

“Their Lordships are unable to appreciate this point 
for the institution of a suit can never be said to be 
futile, if it would thereby prevent the running of 
limitation.” 

[7] Bearing in mind the facts established in 
the present case and in view of the authorities 
mentioned above it must be held that the plain, 
tiffs have failed to bring their case within the 
terms of S. 15, Limitation Act. It would, there- 
fore, follow that the suit would be barred by 
limitation unless the plaintiffs are able to invoke 
to their aid some principle or provision of law 
which may save them from the bar of limita- 
tion. 

[8] Learned counsel for the respondents, 
however, contends that there are “general 
principles of suspension of limitation” which are 
applicable to cases where a party is prevented 
under certain circumstances from taking action 
in pursuance of his rights. His contention ,is 
that Courts do recognize and act on these 
principles. It must, however, be stated at the 
very outset that there is a good deal of conflict 
of judicial opinion. As mentioned already, in 
A. I. R. 1939 ALL. 82,® a Bench of two learned 
Judges of this Court, Thom C. J., and Ganga 
Nath J., at p. 83 observed as follows : 

“We are uoable to agree that there is any place la 
the law of limitation in India for a “general principle of 
limitation”.” 

Again, at p. 84 they have observed : 

“In view of what must be regarded as settled Jaw 
that the Courts in India are bound by the specific pro- ' 
visions of the Limitation Act and are not permitted to 
move outside the ambit of these provisions, references 
to ‘geueral principles of suspension of limitation ate to 
be deprecated*.” 

On the other hand, two other learned Judges of 
this Court, Harris and Misra JJ., in A. i. R, 1939 
ALL. 66* at p. 70 observed as follows : 

“It Is on the general principles of suspension of 
limitation which are applied in cases where a party is 
prevented under certain circumstances from taking 
action in pursuance of his rights, that the applicants 
in this case are entitled to exclude the time from 
14-2-1921 to 6-2-1935. Courts do recognize and act 
upon these principles.” 

It must be observed that in the last mentioned 
case their Lordships definitely held that s. 15, 
Limitation Act, was not applicable. Again, two 
other learned Judges of this Court, Ismail and 
Mulla JJ., in A. i. r. 1944 ALL. 88,**^ observed 
with reference to s. 15, Limitation that Act, this 
section in terms did not apply to the facts of 
the case before them. At p. 89, they, however, 
went on to Observe : 

“This section, however, assumes the existence of a 
decree which is capable of execution. The decrees in the 
suits in question were declared null and void by Suit 
No. 90 of 1931 which rendered the two decrees entirely 
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inoperative It is inconceivable that the Legts* 

latuce ever intended that in these circumstances the 
decree-holders would be forced to make the applications 
only to have them dismissed. The law of Limitation 
would apply only if an operative decree were in exis- 
tence. If by the order of a competent Court the decree 
has been rendered a nullity, the period during which 
that order is in force must be excluded otherwise the 
period of limitation allowed to the decree-holder would 
be reduced to less than three years. In our opinion, 
there is no justification for such a reduction of time for 
the execution of a decree either in law or equity.’* 

Their Lordships have further referred to the 
case in 19 A, L. J. 26,’^ decided by their Lord, 
ships of the Privy Council in which their Lord- 
ships are reported to have observed at p. 30. : 

“They are of opinion that, in order to make the 
provisions of the Limitation Act apply, the decree 
sought to be enforced must have been in such a form as 
to render it capable in the circumstances of being en- 
forced They are of opinion that when tbe Limi- 

tation Act of 1908 prescribes three years from the date 
of a decree or order as tbe period within which it must 
be enforced, tbe language, read with its context, refers 
only, as they have already indicated, to an order or 
decree made in such a form as to render it capable in 
tbe circumstances of being enforced. This interpretation 
appears to them not only a reasonable one in itself, but 
to be in accordance with the previously expressed opini- 
on of this Board in 32 I. A. 102 : 27 All. 334.13“ 

Reference was also made to the case in A. i. B. 
1928 Pat. 86,^* where two learned Judges of the 
Patna High Court held : 

'*Where a decree-holder is restrained by injunction 
from executing the decree or where his decree has 
ceased to exist having been set aside in a separate suit, 
the time of injunction or tbe period for which the decree 
ceased to exist should be excluded.** 

In A. I. R. 1944 ALL. 88“ their Lordships further 

observed : 

“We, however, find no adequate reason to hold that 
the period of limitation will keep on running while tbe 
decree is not even in existence having been declared null 
and void by a competent Court, We are aware of tbe 
general principle that once the period of limitation has 
begun to run against a particular right to sue, appeal or 
apply there is no suspension of that period except as 
provided by the Limitation Act itself. This principle, 
however, is subject to modification in special circums- 
tances and has been recognised in A. I. R. 1920 Mad. 
663 . 16 “ 

Finally, their Lordships observed at p.^ 91 : 

“We have given our serious consideration to the 
authorities that have been cited before us by tbe parties 
and we have no hesitation in bolding that the plea of 
limitation should be repelled in this case. It appears to 
U 3 wholly unreasonable to hold that the right to execute 
the decrees became barred because the decrees 
rendered incapable of execution by tbe subsequent de- 
cree of a competent Court.*’ 

It may be observed here that the case in A. I. B. 
1939 ALL. 82* was cited before the Bench which 
decided the case in A.I.R. 1944 ALL. 88 and their 

Lordships with reference to that case observed . 

“In that case, it will be noticed that the suit was by 
a third party and not by the judgment debtor. There 
was absolutely no declaration with regard to the decree 
which was obtained by the respondent. The decree, 
therefore, remained operative and could have been exe- 
cuted by the decree-holder.” 


Again, in 35 cal. 209,^^ a Full Bench of the Gal. 
cutta High Court affirmed tbe principle of tbe 
suspension of limitation or of right of action. In 
that case a Hindu, Guru Charan Sen died, in- 
testate in 1872 leaving a widow and three sons* 

On I8tb January 1892 two of bis sons were dia- 
possessed of their share in certain property. In 
1896 one of these sons instituted a suit against 
the other two sons for possession and account 
and in 1897, on the death of the two defendants, * - 
their sons were brought on the record. The sons 
of one of tbe original defendants supported the 
claim of the plaintiff. A decree dated 20 th April 
1903 was passed in favour of tbe plaintiff and it 
was further declared that the defendants who 
supported the claim of the plaintiff were entitled 
to the share they claimed. On appeal, however, 
on 22nd February 1904, the decree in favour of 
the plaintiff was confirmed but so far as it re- 
lated to the sons of the defendant who supported 
the claim of the plaintiff, it was set' aside. 
Thereupon on 14th November 1904 these persons 
instituted a suit for a one third share in tho 
property which had devolved on their father on 
the death of Guru Charan Sen. It was held by 
the Full Bench that the right of the plaintiffs to 
bring an action to recover the property was sus- 
pended between 20th April 1903 and 22nd Feb- 
ruary 1904 and that in consequence the suit was 
not barred by limitation. At page 218 their 
Lordships observed : n 

“We think, therefore, in these ciroumatanoes that the 
right of tbe plaintiffs to bring an action to recover the 
property was suspended between 20th April 1903 and 
22nd February 1904 and that the case falls witnm the 
principle laid down by the Committee of the 

Privy Council in tbe case m 12 M. I. A. 244^7 and m 
7 M. I. A. 3231® at page 357. It is conceded that at 
time of tbe institution of the first suit, the plaintiffs 
claim was not barred. 

In this connection the language of Lord Eldon in (1801) 
6Ves.73^® at page 92, has some application: ‘If there be 
a principle, upon which Courts of justice ought to act 
without scruple, it is this: to relieve parties against that 
injustice occasioned by its own acts or oversights at tbe 
instance of tbe party, against whom the relief is sought. 
That proposition is broadly laid down in some of the 
cases.’ This view was approved of by the House of Lords 
in (1837) 11 Bli. (N. S.) 168.20“ 

On appeal their Lordships of the Privy Council 
affirmed, on the question of limitation, the deci- 
sion of th© Full Bsneh of tb© C&lcutta Higb 
Court; vide 43 cal. 660.^^ At page 663 their 
Lordships of the Privy Council observed : 

“Limitation would no doubt run against them from ^ 
that time (i. e., 1892), But it would equally without 
doubt remain in suspense whilst the plaintiffs were wna 
Jide litigating for their rights in a Court of Justice. 

Reference may also be made to the case in 
A. I. R. 1930 cal. 329,^^ where a Bench of two 
learned Judges of the Calcutta High Court while 
considering the question of limitation which 
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-would govern an application for execution, are 
reported to have observed at page 331 : 

“There is no provision in the Limitation Aot which 
-would extend the period of limitation In such a ease. 
The general yrinci'ples of suspension of limitation 
might be applied in oases where a plaintiff or a deotee- 
holder is prevented under the oircomstances fromtaking 
action in pursuance of bis rights. The principal case as 
regards suspension of limitation or rather of the cause 
of aolioQ arising after certain previous proceedings had 
([ terminated is that in 12 M. I. A. 244. 

[9] In view of the authorities referred to 
above, it must be held that law Courts do 
recognize * 'general principles of suspension of 
limitation or right of action” in cases where a 
party is prevented under certain circumstances 
from taking action in pursuance of his rights. 
In the present case the amount oi the decree 
was received by the defendants on 2i9t July 
1932. Prior to that, however, that is, on 2nd 
January 1030, the defendants had managed to 
obtain a decree in Suit No. 67 of 1929 wherein 
they alone had become entitled to the entire 
amount of the decree in question. Till 2nd Octo- 
ber 1935 when the High Court reversed the deci- 
sion of the learned Civil Judge in Suit No. 57 of 
1929, the plaintiffs could not possibly institute 
the suit for recovery of their share in the de- 
ccetal amount as the decree of the Court of first 
instance in suit No. 67 of 1929 stood in their way. 
Undoubtedly it is true that there was no specific 
order of the civil Court debarring them from 
bringing their action but till the decision of the High 
Court in appeal given on 2nd October 1935 the 
position was that the very basis on which they 
could claim a moiety share in the decree, that 
is their right by purchase of half the decretal 
amount of the decree in suit no 266 of 1925 bad 
been declared to be non-existent at the instance 
of the defendants themselves. It is not the case 
here that by reason of a decree obtained by a 
third party the impediment in the way of the 
present plaintiffs was created and in this respect 
this case is distinguishable from the cases reported 
in A.I.R. 1933 Mad. 418® and A.I.R. 1939 ALL. 82.® 
|lt must, therefore, be held that the suit as insti- 
tuted was not barred by time and thus the main 
contention of the. learned counsel for the appel- 
lants fails. 

[10] Learned counsel for the appellants has 
next contended that the Courts below were in 
error in allowing the plaintiffs interest from 2l3t 
July 1932 when the money was realised by the 
defendants. It was contended that interest could 
be claimed only with effect from the date of the 
notice of demand, that is, from I8th March 1937. 
It was also contended by the learned counsel 
that the defendants appellants were entitled to 
recover from the plaintiffs respondents a portion 
of the costs incurred in Suit No. 26G of 1925. 
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[11] After hearing learned counsel for the 
parties, I am satisfied that the view taken by 
the lower appellate Court in regard to both 
these matters was quite correct. 

[12] The result, therefore, is that the appeal 
fails and I would dismiss it. 

Sinha J.— I agree. 

By the Court, — The appeal is dismissed with 
costs. 

K.S. Appeal dismissed. 

A.I.R. (34) 1947 Allahabad 261 [G. N. 111.] 

Braund and Yorke JJ. 

Ali Asghar Hasan — Defendant — Appels 
lant V- Farid Uddin Hasan, Plaintiff and 
another, Defendant — Respondents. 

First Appeal No. 159 of 1941, Decided oq 18-2-1946, 
from decision of CivilJudge, Budauo, D/- 25-2-1941. 

(a) Mahomedan .law — Wagf — Principles of 
Trusts Act do not apply — lyagi/ constituting him- 
self as first mutwalli can resign from office and 
appoint another person as his successor — Such ap- 
pointment will be valid for lifetime oiwaqif and will 
not enure against express terms of waqf — Held on 
construction of tvaqfnama and deed of relinquish- 
ment that appointment of new mutwalli was valid. 

The principles of tho Trusts Act do not apply to a 
matter such as a Muhammadan waqf, which is govern- 
ed by the special provisions of the Muhammadan law 
applicable to it. [Para 23] 

There is nothing in the Muhammadan law which 
prevents the appropriator or waqif, who is himself 
the first mutwalli, from resigning bis office, and, out 
of his own residuary or general powers as waqif or 
appropriator, appointing his own successor provided 
that thereby he does not oust any express power already 
conferred by the deed of waqf. The appointment 
cannot, however, enure against the express terms 
of the waqf and must terminate with the life of 
the waqif. This qualification is entirely consistent 
with the view that, while retaining all his general 
powers as waqif or ‘appropriator* to the extent to 
which he has not parted with them, he cannot in 
effect revoke or vary the waqf he has himself created 
by exercising them if, and to any extent that, he has 
assigned them to a third party and that third party is 
able and willing to exercise them: 3 A, I. R. 1916 
Cal. 712 and 17 A. I. R. 1930 All. 169, Pel. on: 14 
A. I. R. 1927 All. 257 and 37 Cal. 263, Eef. 

[Paras 21, 22 and 26] 

S, a Muhammadan executed in 1915, a zoaqf alal 
aidad for the benefit of his two wives and two daughters 
and a son, F from second wife and for the perpetual 
support of his ohildren and children’s children genera- 
tion after generation. The deed recited as follows : 'I 
myself will remain the mutwalli of the waqf property 
during my lifetime and I will spend the income of 
the waqf property for my support and the support of 
my children in a way considered proper by me but 
this property will not be sold privately or by publio 
auction in satisfaction of any debt due by me nor shall 
I have any right to make any sort of transfer.’ By 
cl. 2 the settlor made a provision for tho future 
devolution of the office of mutwalli by saying ‘I shall, 
during my life time appoint any one of male issues as 

^ ^ ^be eldest of male issues 

shall be appointed as a mutwalli and after my death 
every mutwalli shall be empowered to nominate his 
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successor as mutwalli and if any mutwalli is not 
nominated then after the death of each mutwalli the 
eldest of his male issues belonging to my generation 
shall be appointed as mutwalli. By cl. 3 it was pro* 
vided that after the death of the settlor Rs. 100 pet 
month were to be paid to each of his two wives pro- 
vided they had not been divorced by him at the date 
of his death. Similarly Bs. 100 per month were to be 
paid to each of bis two daughters after his death and 
a sum of Rs. 300 per month was payable to his son F 
after bis death. By el. 4 the settlor made certain 
charitable dispositions at a cost of Bs. 190 per annum 
and directed that he himself and after his death the 
mutwalli for the time being should make these pay- 


ments. 

In 1917 the settlor divorced his second wife and in 
1918 the first wife also died. The settlor then married 
a third wife to whom a son A was born in 1920. The 
settlor’s affections having been transferred from the 
children of the divorced wife to A, he executed a deed 
of relinquishment in 1937 by which he purported to 
resign and discharge himself from the mutwalUship 
and to appoint A in his place. This deed provided 
that A should pay Rs* 5 a month to his two daughters 
and spend Bs. 190 annually on religious purposes as 
detailed in the waqf of 1915 and that the renaainmg 
income of the waqf property may be appropriated by 
A as his dues of mutwalUship so long as he remained 
mutwalli. The other provisions of waqfnama were not 
affected by thisdeed. 

F^ then 61ed a suit against the settlor and A for 
declaration that since the relinquishment of mutwaUi- 
ship by the settlor he became the sole mutwalli and 
manager of the waqf property according to the terms 
of the waqf and that the appointment of A as mut- 
walli was not valid: 


Held (i) though the settlor had appointed himself as 
the first mutwalli for the whole of the remainder of 
his life it did not connote a surrender of his inherent 
power to retire under the Muhammadan law. There 
was no express surrender and it would have required 
far more than a mere appointment of bimself as the 
first mutwalli ‘for my life’ to amount to an abandon- 
ment by him of a power to retire at will; L^ara 

(ill as the settlor had not conferred by ih& waqf nama 
any specific benefits on his wives and children 
his life and had retained complete control over the 

residual income of the property, it was 
settlor in the exercise of his residual powers as settlor 
to resign his office and to make an appointment even 
of a stranger which would he effeotwe for his life- 
time The rule as to devolution of office of mutwalli 
specified in cl. 2 of the ««-2/na".n related only to an 
appointment to take efleet alter the death 
govern any appointment which the settlor “f? 
during his lifetime. Consequently the 
^ as mutwalli by the deed of 1937 was valid for the 

lifetime of the settlor ; -■ 

(iiil as under the waqfnama of 1915 the settlor 
bad retained his beneficial interest in the income of 
the property during his lifetime subject only to the 
Sarhable Lnuities, the deed of 

if the persons specified in ^h^ 

to take effect only after the lifetime of the settlor, ine 

only person affected by the deed of -- 

the^settlor himself. Though the payment of Bs. 5 a 
month to the two daughters and the appropriation of 
the residuary income by A attached to his mulwalliship 
TOcro not exnresslv confined to the settlor s lifetirne, 
Aev must be*^ similarly limited to the remainder of the 
lifetime of the settlor so long as A s appomtment^as 
znutwalli i*emained valid. 1- 


(b) Mahomedan law — ^^Sf — Principles on 
which Court administers and protects trust pro- 
perty once within its cognizance apply as much 
to assets comprised in a Muhammadan waqf as to 
property comprised in any other trust — Court has- 
power to remove mutwalli and appoint new one in. 
his place in a proper case. 

It is never beyond the power of the Court in a 
proceeding before it in which assets held on any form- 
of trust are concerned, to protect those assets for the- 
benefit of the benefioiaries in whatever way is necessary* 
Although the Trusts Aot as such does not apply to 
•a Muhammadan waqf^ nevertheless the broad principles 
on which the Court administers and protects property 
once within its cognizance apply as much to assets 
comprised in a Muhammadan waqf as to any other 
assets held on trust, and that would extend to a 
power in a proper case to remove a mutwalli, and to 
appoint a new mutwalli in his place, since though ho 
is not technically a trustee, a mutwalli unquestionably 
is a person who stands towards his waqf in a relation- 
ship of the same character as that of a trustee to hia 
trust. Moreover, the Court for this purpose is one of 
the modes of appointing a new mutwalli which la 
recognized by all the text books. [Para 27} 


Cases ref erred : — „ « x 

1. (’10) 37 Cal. 263 : 14 C. W. N. 497 : 3 I. C. 419^ 

SalimuHah v. Abulkhair M. Mustafa. . 

2. (’27) 49 All. 435 : 14 A. I. R. 1927 All. 267 : 99 
I. C. 1045, Rugghan Prasad v. Mt. Dhanno. . 

3. (’30) 52 All. 368 : 17 A. I. R. 1930 All. 169: 12» 
I, C. 369, Ghazanfar Husain v. Mt. Ahmadi Blw* 

4. (’16) 20 C. W. N. 605 : 3 A. I. R. 1916 Cal. 712: 
29 I. C. 423, Abdul Gbafoor Khan v. Altaf Hosain. 

Sir Syed Waeir Hasan, Shamhhu Prasad and 
C. S. Saran — for Appellant. 
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Braund J.— This is a first appeal, presented 
as long ago as the month of April 1941, Iroia 
a judgment of 25-2-1941 of the Civil Judge of 

Budaun. , , 

[2] On 28.6-1916 a gentleman named Ohau- 

dhn Salah Uddin Hussain (hereinafter called 
the “settlor”) who became defendant 1 to the 
suit out of which this appeal arises, was minded 
to make a toagf of certain property, including 
houses, more particularly described in the sche- 
dule to the plaint. It suffices to say that this 
property was and is substantial being of the 
annual value of something approaeffing ten 
thousand rupees a year or eight hundred rupees 


[ 3 ] The settlor at the date of the waqf had two 
ives the first Mt. Zahirunnissa and the other 
[t. Asghari Begum. By the former he had no 
aildren and she died, subsequently to the making 
I the waqfnama, in 1918. By the latter wife* 
[t. Asghari Begum, he had three chadren, aii 
[ whom had been born at the date of the waqi- 
ama. They were Mt. Nafisunniss^ who was 
orn in 1908, Chaudhri Fand 
laintiff in the suit, who was born m ^ 
It. Sadrunnissa, who was born m 1912. I^ 

absequently to the date 

sttlor, however, divorced Mt. Asghari B g 
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On divorcing this lady in 1917 the settlor appears 

to have taken a third wife, namely Mt. Shahzadi 

Begum, and by her a son was born to him in 

1920 who is defendant 2 to this suit. All Asghar 

Husain. The settlor and all his children are still 

alive. Such, then, was the state of the settlor’s 

family at the date when be created the waqf to 

which this suit relates and subsequently. As far 

. as I know, he has had no further children. At 

^ that point it will be convenient to refer to the 

waqfnama itself, although the actual language 

of it will have to be examined later on in this 

judgment, since much will turn upon it. The 

settlor began by reciting that be was the owner 

of the property set out in the schedule to the 

waqfnama together with the state of his family 

as it then was. He proclaimed his intention of 

taking advantage of the Waqf Validating Act 

(Act 6 [VI] of 1913) to make a settlement 
*‘foE the perpetual support of my children and children's 
children, generation after generation, as well as to make 
proper arrangement for the fulfilment of some charit- 
able purposes and thus to win the favour of God and 
his prophet and derive benefit in the next world.*' 

He then concluded the recitals by saying that 
from the date of the waqfnama his own pro- 
prietary possession of the property would be 
“withdrawn” and that he would “remain in pos- 
session thereof as a mutwalli.” By cl. l of the 

operative part of the instrument he declared that: 

"J. 1 myself will remain the mutwalli of the waqf 
properly during my lifetime and 1 will spend the income 
from the waqf property for my support and for the sup- 
port of my obildren and wives and on deeds of charity 
in a way considered proper by me, but this property 
will not be sold privately or by public auction in satis- 
faction of any debt or amount due by me nor shall I 
have any right to make any sort of transfer.’* 

By cl. 2 the settlor then made provision for the 
future devolution of the office of mutwalli and 
he said : 

I shall, during my lifetime appoint any one of 
niy male issues as mutwalli of the waqf property and if 
1 fail to do so the eldest of male issues shall be appointed 
as a mutwalli and after my death every mutwalli shall 
be empowered to nominate his successor as mutwalli 
and if any mutwalli is not nominated then after the 
death of each mutwalli the eldest of bis male issues 
belonging to my generation shall be appointed as 
mutwalO 

with a proviso for what was to happen if it 
should befall that the male issue happened to 
be insane or should forsake the Mahommadan 
religion. 

[4] Clause 3 of the waqfnama then went on 
^ to deal with what may be called the beneficial 
^ provisions of the settlement. It will be observed 
that by cl. 1 the settlor had already reserved for 
himself the full beneficial interest in the property 
during the remainder of his own lifetime. By 
cl. 3 he again affirms that the expenses of the 
education and support of his children are first to 
be met out of the income of the waqf property 


and that during his own lifetime he would bim^ 
self apply it for this purpose and in meeting his- 
own personal expenses and in maintaining hi& 
wives and relations as he thought '^proper. He- 
tben went on to say what was to happen after 

his death by providing that : 

" . . . . After my death out of the income from the 
waqf property Bs. 100 would continue to be paid to my 
first wife, Mt. Zahirunnissa and Bs. 100 to my second 
wife, Mt. Asghari Begum per mensem provided 1 do uot 
sever my connexion with my wives aforesaid during my 
lifetime and they may be living and taking food with 

[5] That is a clear provision of a hundred 
rupees a month after his death for each of the 
two wives to whom be was married at the date 
of the waqfnama, provided they survived him 
and had not at the date of his death been divorced. 
As regards his daughters, he gave : "... rupees 
100 to each of my daughters aforesaid . . . .” 
meaning the two daughters Mt. Nafisunnis^a 
and Mt. Sadruunissa. 

[6] It is to be assumed, I think, from the con^ 
text that what he meant by that was that each 
of these two named daughters was to have a 
hundred rupees a month each after his death. 
He then proceeded to make further provision for 
any further issue he might have by saying that : 

“If God willing my wives aforesaid give birth toother- 
issues beside the present issues, each son shall continue 
to receive Bs. 300 and each daughter Bs. 100 per 
mensem out of the income from the waqf property 

[7] Finally, by cl. 4 of the waqfnama he made 
certain charitable dispositions in the form of 
Rs. 25 which were to continue to be spent during 
Ashra Muharramulharam, rs. 15 for the fateba 
of the saints, Rs. 50 on the education of Muslim 
girls, R3. 50 on the education of Muslim boys 
and RS. 50 for the support of the poor and 
orphans, all such payments to be annual. Thie 
amounts to Rs. 190 per annum in all. In conclu- 
sion he declared that he himself “an^ after my 
death” the mutwalli for the time being should 
make these payments. 

[8] That was the effect of the waqfnama itself. 
In 1917, as already set out, the settlor divorced 
Mt. Asghari Begum and married Mt. Shahzadi 
Begum and in 1918 Mt. Zahirunnissa died. At 
that point, therefore, it would seem possible that, 
by reason of his having divorced their mother^ 
the settlor’s affections may have become diverted 
from his three children by her, who in terms 
were the only objects of the benefactions con- 
tained in cl. 3 of the waqfnama. In 1920 the 
defendant, Ali Asghar Husain, was born. 

[9] It is possibly significant that the next step 
in the history of the matter was that on 25-2-1921 
the settlor made an attempt to repudiate the 
entire waqf by executing what is known as an 
Ibtalnama or document of repudiation. This was 
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an attempt to get rid of the settlement altogether, 
and it was ultimately frustrated only by means 
■of a suit, NO. ISO of 1922, which was filed by the 
three children of Musammat Asghari Begum 
against (among others) seventy three transferees 
of various parts of the waqf property to whom 
the settlor had purported to transfer it sub- 
sequently to his own repudiation of the waqf. It 
is remarkable that this suit dragged on until 
November 1935 when it was ultimately disposed 
of so far as the Indian Courts were concerned 
by a judgment of this Court in appeal by which 
it was held that the waqf instrument of 1915 was 
valid deed, that it had been acted upon by the 
settlor and that the plaintiffs were entitled to a 
declaration that the ibtalnama or repudiation of 
25 - 2-1921 was ineffective to get rid of it and that 
it remained binding on the settlor. This judg- 
ment actually went in appeal to the Privy 
Council where it was affirmed in 1944. This com- 
paratively simple litigation, therefore, lasted for 
no less than twenty three years. The next mate- 
rial event which happened is one which is very 
relevant to the present proceedings. By what is 
styled a deed of relinquishment of the 14-5 1937 
the settlor purported to resign and discharge 
himself from the mutwalliship of the waqf of 
1915 and to appoint the defendant Chaudhci Ali 
Asghar Husain, his only son by his wife Musam- 
mat Shahzadi Begum, in his place and at the 
same time he purported to make certain mate- 
rial alterations in the beneficial interests of the 
waqf. This document is important from the point 
of view of this appeal. The settlor in it first 
recites that he had executed a deed of waqf-al- 
alaulad of the 28-6-1915 and that it was still in 
force and had been declared valid by the judg- 
ment of this Court in appeal in 1935. He went on 

to recite that • 

" Un^er the waqf aforesaid I was declared to bo 

tbe*mutwalU of the (waqf) property for my , hie and 
UDtil now I am holding the office of mutwalh, but I 
do not want to remain mutwalli in future and my 
children are not satisfied with my management and in 
order to remove me from the mutwalliship they are 
ready to take legal proceedings. In order to avoid litiga- 
tion voluntarily and of my own accord relinqui^ the 
office of mutwalli and from today resign the office of 
mutwalli and appoint as mutwalh Chaudhri All 
Asghar Husain. He is from today the mutwalh of the 
waqf property mentioned in the deed of waqf afore- 
said *’ 

[ 10 ] The settlor then went on to make certain 
material alterations in the terms of the waqf- 
nama of 1915 by providing that the defendant 
Ali Asghar Husain, as the .new mutwalli, should 
pay “from the present income of the waqf pro- 
perty” five rupees per mensem to the settlor s 
daughter Musammat Nafisunnissa and a like 
amount to his daughter Musammat Sadrunnissa 
and that, after applying the above mentioned 


annual sum of Bs. 190 to the religious and other 

purposes specified in cl. 4 of the waqfnama, 

"he may appropriate the test of the income from the 
property, which is at present appropriated by me and is 
in my possession in my capacity as a mutwalli, as his 
dues of mutwalliship as long as he remains the mut- 
walli ” 

[11] It has to be remembered that under the 
waqfnama itself the settlor, while having constitu- 
ted himself the mutwalli during hia own lifetime, 
had also, subject to the benefactions of cl. 4, re- 
tained his full beneficial interest in the income 


of the property during his life time. In other 
words, under cl. 3 of the waqfnama the bene- 
ficial interest of the two wives, should they 
survive him, and of his two daughters and any 
other issue he might have by such wives, did not 
arise until after his death. If, therefore, on its 
true construction, the effect of the deed of relin- 
quishment of 14-5-1937 was merely to interpose 
an additional charge on the income of the pro- 
perty of five rupees a month each in favour of 
the two daughters, without affecting their bene- 
ficial interest to take effect after the settlor s 
death and to bestow an interest in the remainder 
of the income during the Settlor’s life time on 
Ali Ashgar Husain it can be argued that the 
beneficial interests of the children of Musammat 
Asghari Begum were not in any way adversely 
affected by the deed of relinquishment. 1“ 
same way it can, and has been, argued that, i£ 
it was open to the settlor himself to resign as 
mufcawalli for '.the remainder of his life and to 
substitute Ali Asghar Husain in his own place as 
mutwalli, then, provided such substitution is 
only for the lifetime of the settlor, no beneficial 
interests under the waqfnama are affected except 
those of the settlor himself. In other words, it 
is said that until the death of the settlor the only 
person beneficially interested in the income of 
the waqf property (subject to the charitable an- 
nuities contained in cl. 4) was the settlor hunself, 
inasmuch as the provision during his lifetime 
for his wives, children and needy relations under 
cl. 3 of the deed were expressly made discre- 

tionarv so long as he was alive. 

[12] The present suit ie the direct outcome of 

the purported relinquishment of e ^ 

ship by the settlor in 1937 and the PorPO'^d 
substitution by him of the defendant All Asgha 

Hussain as mutwalli, since it ? 
ship that carries the real beneficial interest. The 
present suit was started on 31-10-1938 claiming a 
Lolaration that the plaintiff (that is to say, the 
settlor’s son Farid Uddin Hussain) is the sole 
mutwalli and the manager of the property 
settled under the waqfnama of 28-6-1916 ai^ t 
neither the settlor nor his son AU Aagbar Husai 
has any right to the mutwalliship. This is 
certainly a curious conclusion on which t 
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the relief asked for in the plaint. What appears 
to have been in the mind of the plaintiff, and bis 
advisers who dratted the plaint, was that the 
settlor had not legal right under the Mahomedan 
law to relinquish his office as mutawalli under 
his own waqfnama. If that were so, the logical 
conclusion would appear to be that the instru. 
ment of relinquishment of 14-5-1987 had no effect 
and the settlor himself would, therefore, have 
retained the mutawalliship. It is difficult to 
see how on any footing the plaintiff could set up 
any right in himself to the mutawalliship. The 
settlor was, and, is, still alive, and, if bis at- 
tempted appointment of his son Ali Asghar 
Hussain failed, it would appear that the settlor 
himself remained mutawalli. The settlor has 
never nominated the plaintiff Farid Uddin 
Husain as a mutawalli and, indeed, under cl. 2 of 
the waqfnama the settlor had no power of nomi- 
nating a successor except to take effect after bis 
own death. It is difficult at first sight, therefore, 
to see on what the plaintiff bases his right to 
claim the mutawalliship for himself. I shall, 
however, deal with this aspect of the matter at a 
later stage of this judgment and I only mention 
it now so as to make it clear that I am aware 
of the difficulty that may arise. 

[13] The learned Civil Judge of Budaun in 
his judgment treated the issue of whether the 
settlor was competent or not to transfer the office 
of mutawalliship to bis son Ali Asghar Husain, 
and whether in consequence, defendant 2 ’s 
appointment as mutwalli was valid, as the main 
issue in the case. He dealt at some length with 
the previous history of the matter and set out 
those passages from the judgment of Sir Shah 
Mohammad Sulaiman, the late Chief Justice of 
this Court, in the appeal proceedings of 1935 
which came to the conclusion that the attempts 
by the settlor from 1921 onwards to get rid of 
the settlement were because his affections had 
been transferred since the date of the waqfnama 
from the children of Mb. Asghari Begum to 
his son Ali Asghar Husain and that he desir- 
ed to benefit the latter at the expense of the 
former. In the passage from the judgment of the 
late Sir Shah Sulaiman referred to by the 
learned Civil Judge the former said : 

" .... I think the clear conclusion to be drawn from 
these documents is that Sulah Uddin executed tlie 
waqfnama of 1915 in order to make provision for hU 
family by Mt. Asghari I'egum and for his two wives 
of that period and for himself as a Sunni could do 
under Act 6 [VI] of 1913. Later when he divorced one 
of these wives and married Mt. Shabzadi Begum in 

1917, his mind was turned against the plaintiff 

that is against Farid Uddin Husain — and ho desired 
to provide for Mt. Shabzadi Begum and her children. 
He, therefore, in 1921 adopted the method of declaring 
by the deed of revocation that the waqfnama was 
fictitious and invalid 
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[14] The ultimate conclusion at which the 
learned Civil Judge arrived seems to have been, 
after examining the Mabommedan law, first 
that the settlor had no legal right himself to 
resign the mutawalliship, and (as he describes it) 

“thus deprive the plaintiQ and the is.sue9 of Mt. Asghari 
Begum and Mt. Tahirunnissa and their children’s 
children and change the scheme, share of beneficiaries 
and deprive the issues of the first two wives of Solah 
Uddin and introduce the issues of Mt.Sbahzadi Begum, 
in the waqf of 1915.“ 

It will, of course, be a matter for consideration 
whether the effect of the resignation by the 
settlor of his mutawalliship and his purported 
appointment of AU Asghar Husain in his place 
was to oust the benefical provisions of cl. 3 of the 
waqfnama. But it is is clear that the learned 
Judge held first that the settlor had as a matter 
of law right to resign and appoint Ali Asghar 
Husain as his successor in his lifetime and that, 
in purporting so to do, he both intended to and did 
deprive the other beneficiaries of their beneficial 
interests under the settlement. Having reached 
that conclusion, he then came to the further con- 
clusion that, since the settlor “says that he does 
not want to be mutawalli any more .... and as 
he cannot transfer his office of mutawalliship to 
AH Asghar Husain and as Ali Asghar Husain 
cannot be appointed mutawalli because the 
whole scheme of the waqf w'ould be changed,” 
the plaintiff, Farid Uddin Husain, “automati- 
cally” became mutawalli, lean understand, with- 
out necessarily accepting the grounds on which 
the learned Civil Judge came to the conclusion 
that the settlor could not resign his mutawalli- 
ship and appoint a successor in his lifetime. But 
it is difficult to follow his reasoning when he 
says that the plaintiff “automatically” steps in- 
to the vacant mutawalliship. That however 
was the conclusion to which the learned Judge 
came and basing himself on it, be decreed the 
suit for a declaration that the plaintiff Farid 
Uddin Husain was the sole mutawalli and 
manager of the waqf and that neither the settlor 
nor bis son Ali Asghar Husain liad any interest 
in it, 

[15] The facts have been set out at some 
length above, because the issues are not alto- 
gether easy to understand. The first issue, how- 
ever, as the learned Civil Judge rightly 
apprehended, seems clearly to be whether the set- 
tlor bad power in May 1937 to resign his own 
mutwalliship and to appoint his son, Ali As- 
ghar Husain as his successor. If ho had, then 
that is an end of the matter, apart, of course, 
from any question whether by tbo same docu- 
ment he had a right to vary, and did vary, the 
beneficial interests under the settlement. This 
question involves an examination of the Mahomo- 
dan law relating to the power of a settlor 
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under a waqfnama alalaulad to resign his own 
mutawalliship during his liletime and while 
hale and hearty. 

[16] The first work to which our attention 
has been directed is Baillie’s Digest of Mah(% 
medan Law published in 1865, Edn. I, at p. 594'*' 
in which the learned author, discussing the 
powers of a Superintendent to commit the office 
of mutawalli to another, observes that : 

. A Superintendent while alive and in good health 
cannot lawfully appoint another to act for him, unless 
the appointment of himself were in the nature of a 
general trust. . 

I shall discuss the significance of the concluding 
13 words of this passage in a moment. This is fur- 
ther elaborated in a case in 1909 in the Calcutta 
High Court before Sir Asutosh Mukerji and Vin- 
cent J. in the judgment, in which certain valu- 
able texts are set out and comments made on 
them. In this case (37 cal. 2G3M at p. 277 of the 

Report there occurs the following : 

"It is laid down in the Kunyah : — If the vmtatoalli 
appointed by the founder says ‘I resign my muiaioalli- 
ship' (literally I dismiss myself)’ this declaration has no 
ellect (and be continues as muiatvdlH) unless the decla- 
ration is made in the presence of the founder or iheCadi, 
who would thereupon remove him (IPataiva Mahdiyah, 
a collection of decisions by the Grand Mufti of Egypt 
Sheikh al*Islam Muhammad al-Abbasi, A. D. 1883, 
Vol. II, p. 575 ; also Fataiva Alavigiri^ Vol. II, 
p. 509 line 6). 

The view taken in these texts is substantially repro- 
duced by modern text writers. Baillie in bis Digest of 
Mabomedan Law, Vol. I, Edn. 1, p. 594, Edn. 2, 
p. 604, observe-i that while a Superintendent, may at 
death commit bis olhee to another in the same way as 
an executor may commit his to another, a Superin- 
tendent, while alive and in good heahh, cannot lawfully 
appoint another to act for him, unless the appoint- 
ment of himself were in the nature of a general trust. 
(1). Amir AUin his Mohammedan Law, Vol. I, p. 355, 
observes that should a mutawalli in his lifetime ana 
in health appoint another in bis place, the 
«ill not be li^wful and valid onlesa ‘ll® 

obtained the tawliyal with that | “aaf} 

manner Ho then quotes a passage from the Baddal 

Muhtar,' Vol. Ill, P?337, to explain 

the term VneraP The term 

fv:\h"e 7w« o "t--f«riug. the trust to arrother 
enh-titutinc that other m his own place. It is 
worthy^i noteVat the prohibition against the transfer 
^f the trust applies to the appointment of a permanent 
and substantive successor who occupies be position and 
exercises the full powers of the mutawalli, m fact 
flucceeds him in the office and not merely acts as his 
temporary substitute in hia place. In other words, the 
renunciation by VLViutawalli of his office is entirely dis- 
tinct from his determination to act by a deputy. To 
the same ellect is the statement by Sir Rowland Wilson 
in his Anglo-Mahomedan Law, Ed. 3, Ss. 328 and 329.’* 

[17] The passage referred to above as laid 
down in the Kunyah appears on the face of it to 
refer to a case of a “mutawalli appointed by the 
founder*' in the sense of a mutawalli other than 
/itwtseZ/ appointed by the waqif, since it^ could 
hardly refer to a declaration to be made “in the 
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presence of the founder or the Cadi,’* unless it 
was dealing with a case in which the founder 
was not himself the mutawalli nor would the 
text from the Kunyah necessarily preclude the 
possibility, in the case of a founder who is him* 
self the first mutawalli, being deemed on 
resignation to do so with his own consent, which, 
indeed, is much the same thing as tracing back 
the power of resignation and of reappointment 
to the general residuary power remaining' in the 
waqif. But, in my view, this passage from the 
Kunyah cannot be taken as dealing with a ease 
such as we have before us here in which the 
waqif himself is the mutawalli. Both the refer- 
ence to Baillie’s Digest of Mohammedan Law, 
which I have referred to above, and the sub- 
sequent reference to the passage from the Right 
Hon’ble Sir Syed Ameer Ah's Mohammadan Law 
referred to later seem to exclude cases in which 
a mutawalli resigns and makes a new appoint- 
ment in his own place out of some general power 
of appointment such as that which resides in the 
waqif himself. The passage at p. 454 of Edn. ^ 
of Sir Syed Ameer All’s work on Mohammadan 
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’’The mutawalli cannot, however, assign « 

the -office to any one, or appoint another 

lifetime, unless his own powers are 

he in his lifetime and in health appoint another in hie 

place, the appointment will 

Snle .3 the mutawalli has obtained that 

condition, ‘in a general manner. In that ^se tno 
mutwalli so appointing another pe«on m kis pja^ will 
not be able to remove the latter unless the wakif, whilst 
confiding the trust empowered him to assign the same- 
to another, and also to remove the trustee. 

[ 18 ] This clearly refers to a case m wbicn the 
mutawalli is not the waqif himself and it equally 
clearly implies that even a mutawalli who ie 
not the waqif himself will have the power in hie 
lifetime and in health of appointing a successor, 
if he has those general powers which the waqif 
is capable of transmitting to him by express 
appointment. There are other passages in Sir 
Ameer Ali’s work which point in the same direc- 
tion. At p. 441 he quotes the Sahib-uI-Hedaya. 
(the author of the Hedaya) as saying: 

" The wakif is primarily entitled to appoint 

a mutiwalU for the management of the trust. If he la 
honest and just, be has a title superior to that of t^ 
Kazi to nominate a trustee, for though he bos parted 
with the property, and his right m it has become ex- 
tinguished, still he has a right to see that its prweeda 
are applied according to the terms of the consecration. 

[19] This would seem to point to an inherent 
or general power in the founder of the trust and 
again, in quoting from the Radd-ul-Muhtar at 

p. 442 he says : ' u * 

“. . . . It is lawful for the waqif to reserve the 

(the governance of the trust) for himself. And where » 
waqf has been created, but the waqif has 
trustee or mutawalli for the administration w the woqi, 
nor has expressly reserved the tawaliat for himse , 
office would nevertheless appertain to him qua waqii- 
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C20] This again would seem to point to an 
inherent residuary or general power in the waqif 
himself. The Et. Hon’ble Syed Ameer AU at 
p. 447 of the 4bh Edn. of his book says that 
. the power of appointing a mutawalli rests 
primarily with the waqif The meaning of 

the term “general” in reference to the appointment 
of a mutawalli is explained in the Anfasa-ul- 
Wasail as being 

''that the waqif appoints a mutawalli and places him in 
his own place and constitutes him his successor and 
authorises him to assign the trust to whomsoever he 
likes, in such a case the mutawalli can transfer the 
trust either in health or death illness.” (See Ameer AU, 
Edn. 4, page 456.) 

It would seem, therefore, to be beyond doubt 
that the waqif, as the primary repository of the 
general powers of appointment has power to 
confer on a mutawalli the right of appointing a 
successor to himself even in health. If that is so, 
there would appear to be at least as good reason 
why, in a case in which the w’aqif has retained 
the mutawalliship in his own hands, he should 
have power himself to do that which he un. 
doubtedly could have couferred on a third party 
the right to do namely to appoint a successor in 
health. I can see no logical reason why the 
waqif should have less power to do himself 
something that he could confer on a third party 
the right to do. It is quite consistent with this 
principle of the founder of the waqf possessing 
an ultimate residuary general power of regulat* 
ing the mutawalliship that in a case in which he 
has transferred a general power of appointment 
to a mutaw'alli and that power fails, the power 
of appointment reverts to the founder or his 
executor, if the founder is dead (49 ALL. 435.^) 
This too seems to point to the possession by the 
preceptor of at least as great a general power of 
regulating the succession to the mutawalliship 
(including power to resign in health and to ap. 
point a successor) in a case in which he is him- 
self the first mutawalli, as he could transmit to 
a third party in a case in which he is not the 
first mutawalli. There is a passage in the judg. 
ment of a later case in our own High C!5ourt 
which certainly has the appearance of going the 
whole length of the proposition that the founder 
of a waqf, who is himself the mutawalli, can ap- 
point his own successor while in health, though 
it does not in terms go to the length of saying 
that, he can himself retire and instal such sue- 
cessor immediately. But it is fully consistent 
with the reasoning that the founder of the waqf 
should possess such a power. In this case (52 ALL. 
368® at p. 375) Sen and Niamat Ullah JJ. say 
that : 

“Under the Muhammadan law, a mutawalli who is 
not the founder of the trust has no power whilst in 
health to appoint a successor or to formulate any 
scheme for the succession to the office of the mutawalli. 
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This restriction does not apply to the founder of the 
waqf, .who in reason and equity ought to have a free 
hand in the matter of nominating and appointing a 
mutwalli for the administration of the trust in prre- 
senii . . . .” 

[ 21 ] The last case to which I propose to refer 
is that of 20 c. w. N. 605^ which is a direct 
authority of two of the learned Judges of the 
Calcutta High Court that a mutaw'alli, who is 
himself the "appropriator” can renounce the 
mutawalliship and appoint another person in bis 
place. They say : 

“It is said that a mutwalli cannot renounce and ap- 
point another mutwalli. That may be so in respect of a 
mutwalli who is not himself the appropriator. Atibun- 
nessa in the towliatnama of 1894, expressly says that 
she was acting in her double capacity. She renounced in 
her capacity of mutwalli but appointed Gbafoor in her 
capacity of the waqif. It is laid do^Yn iu the Kunyab : 
‘If the mutwalli appointed by the founder says, I resign 
my mutwalliship’ this declaration has no effect unless 
the declaration is made in the presence of the founder 
or the Cadi, who would thereupon remove him : Fatwa 
Mahdija, Vol. II, p. 575 quoted in 14 C. W. N. 497 at 
p. 504 : 37 Cal. 263.^ Here the founder herself made 
the renouncement to herself and made the appointment 
herself; such an appointment by the founder is quite 
distinguishable from an appointment by one mutwalli 
of another without the intervention of the founder or 
the Cadi. This appointment, however, cannot enure 
against the express terms of the original deed of waqf, 
and must terminate with the life of waqif.” 

[ 22 ] The concluding qualification is. of course, 
important and is itself entirely consistent with 
the view that, while retaining all his general 
powers as waqif or “appropriator” to the extent 
to which ho has not parted with them, he can- 
not in effect revoke or vary the wakf he has 
himself created by exercising them if, and to any 
extent that, he has assigned them to a third party 
and that third party is able and willing to exer- 
cise them. This principle will have some bearing 
on the result of the appeal when we come to 
consider what the effect of the purported ap. 
pointment by the settlor of Ali Asgbar Hussain 
on this case may have been. 

[23] There are two arguments advanced by 
Sir Tej Bahadur Sapru which remain to be 
noticed against the view that the settlor could 
relinquish hia own mutawalliship during his life, 
time and appoint an immediate successor in bis 
own place. The first is that such a course is said 
to be opposed to the whole principle of the Indian 
Trusts Act which, unlike the English Trusts Act, 
does not leave it open to a trustee to retire at 
will. This may well be true, but the answer must 
be that the principles of the Trusts Act do not 
apply to a matter such as a Muhammadan waqf, 
which is governed by the special provisions of 
Muhammadan law applicable to it. The other 
argument advanced by Sir Tej Bahadur Sapru 
is that by the terms of the waqfnama itself in 
this case, the settlor has expressly appointed 
himself as mutawalli for the whole of the 
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uemaindei? of his own life and has, therefore, 
released and surrendered any residuary or 
general power of retirement and reappointment 
he might otherwise have had. Even if, on a true 
construction of the waqfnama. the settlor has 
appointed himself for the whole of the remainder 
of his life, I do not see why that should connote 
a surrender of his inherent power to retire, 
assuming he has that power. There is certainly 
no express surrender, and, in my view, it would 
require far more than a mere appointment of 
himself as the first mutawalli “for my life*’ to 
Jamount to an abandonment by him of a power 
to retire (assuming he has such power) at will. 
It may have been, and probably was, the settlor’s 
intention when he made the waqf, to manage it 
as mutawalli as long as he lived. But a right to 
“retire” necessarily implies the possibility of a 
change of mind, or at least an option to inter- 
rupt an existing state of affairs. 

[24] In the later text books also there is sup- 
port for the view that a waqif w’ho appoints 
himself the mutawalli retains an inherent power 
to regulate the management of the waqf by 
resigning and transferring his office to another. 
In the 3rd Edition of Tyabji’s Mohammadan Law 
at p. 626, the learned author sets out a series of 
propositions : 

“494. The wakif cannot lawfully remove the muta* 
walli unless in the dedication be has empowered himself 
so to do. 

“495. The mutawalli has no authority to discharge 
himself from his office, unless permitted by the wakif or 
Court. 

495 A. The mutawalli has no authority during his 
lifetime to transfer his office to another. 

495 B. The wakif or his executor on appointing 
himself as the mutawalli, or acting as such, retains 
the power of transferring the office to another under 
Ss. 492, 195/^ 

[25] Paragraph 495B above fully recognizes 
the power of a waqif who is himself the muta- 
walli to ''transfer the office to another'* not, 
merely, be it observed, to appoint a deputy; and 
by para. 492 the general po^ver of appointment 
inherent in the waqif is placed first in the 
catalogue of the means by which a mutawalli 
should be appointed. This view also appears to 
be shared by Sir Binsbaw Mulla (Principles of 
Mohammadan Law, Edn. 12 p. 178) who says that 

“If any person appointed as mutawalli dies, or refuses 

to act in the trust or if the office of mutawalli 

otherwise becomes vacant and there is no provision 
in the waqf deed regarding succpsion to the office, a 
new mutawalli may be appointed, 

and first again in the catalogue of persons who 
may appoint he places the founder of the waqf 
himself. I cannot see why, on the principles 
which I have been able to deduce from the texts, 
when the waqif is himself the first mutawalli, he 
should not appoint a successor if a vacancy 
arises, not provided for by the deed of waqf. 
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when he himself refuses to act further in the trust. 

[26] From the foregoing slight examination 
of the Mohammadan texts and the authorities, 
so far as they have been brought to our notice, 
1 have reached the conclusion that there is noth, 
ing in Mohammadan law which prevents the 
appropriator or waqif, who is himself the first 
mutawalli, from resigning his office, and, out of 
bis own residuary or general powers as waqif or 
appropriator, appointing his own successor pro- 
vided that thereby he does not oust any express 
power already conferred by the deed of waqf. In 
my judgment, therefore, there is nothing in the 
general provisions of Mohammadan law to pre- 
vent the deed of relinquishment of 14-5*1937, in 
so far as it is a resignation of his office by the 
settlor and the appointment of Ali Asghar 
Husain as his successor, from taking effect to 
the extent aforesaid. 

[27] But that does not end the matter, since 
certain further considerations have been raised 
with which I must now deal. This branch of 
Sir Tej Bahadur Sapru’a argument runs in this 
way. It can be put shortly. He bases it on the 
assertion that it is proved from the facts of the 
case, and particularly from the findings of this 
Court in the earlier appeal, that the settlor has 
acted, if not fraudulently, at least in a manner 
from which it is plain that he seeks to consult 
his own wishes and interests rather than the 
interests of the trust. In the first place he 
sought unsuccessfully to repudiate his own vpaqi 
for no other reason than because he had trans- 
ferred his affections from one set of members of 
his family to another. Now, it is said, he seeks 
by the instrument of 14.5-1937 to accomplish the 
same thing in a new way and to benefit the 
defendant Ali Asghar Husain at the expense of 
the proper beneficiaries under the trust. I confess 
that I have found this argument attractive. Sir 
Tej Bahadur Sapru has drawn our attention to a 
recent Full Bench case in this Court. I.E R. (1945) 
ALL. 818,* in which Wali Ullah J., and I took 
the view that, in case in which assets were onca 
within the administration of this Court, in the 
sense that this Court was seized of the administra- 
tions of trust assets by having- before it proceed- 
ings concerning their management, it had, not 
only the power, but the duty of doing everything 
necessary by way of administration to protect 
those assets. That case also was a ease concern- 
ing a Mohammadan waqf, though it arose in 
somewhat different circumstances from the pre- 
sent circumstances. I am glad to have th® 
opportunity of repeating that in my opinion it is 
never beyond the power of the Court, in a pro- 
ceeding before it in which assets held on an y 

• See (’45) 32 A I.R. 1946 All. 261 : I.L. R. (1946) AU. 
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form of trust are concerned, to protect those 
assets for the benefit of the beneficiaries in 
whatever way is necessary. Although I freely 
accept it that the Indian Trusts Act as such 
does not apply to a Mohammadan waqf, never- 
theless in my opinion the broad principles on 
which the Court administers and protects pro- 
perty once within its cognizance apply as much 
to assets comprised in a Mohammadan waqf as 
to any other assets held on trust. And in my 
judgment that would extend to a power in a 
proper case to remove a mutawalli, and to 
appoint a new mutawalli in his place, since, 
though he is not technically a trustee, a mutawalli 
unquestionably is a person who stands towards 
his waqf in a relationship of the same character 
as that of a trustee to his trust. Moreover, the 
Court for this purpose is one of the modes of 
appointing a new mutawalli which is recognized 
by all the text books. 

[28] If, therefore, I was satisfied that it were 
necessary for the Court to intervene in these 
proceedings for the purpose of preserving the 
property and income comprised in the waqfnama 
with which we are here dealing from something 
in the nature of a fraud, I should not, notwith- 
standing the technical validity of the instrument 
of 14-6-1937, have shrunk from disregarding it 
and, if necessary, appointing a new mutawalli, 
who might, or might not, be the plaintiff, Chau- 
dhri Farid Uddin Husain. That is the course 
which Sir Tej Bahadur Sapru says is the pro- 
per course, and, indeed, it is, I think, the only 
ground on which he can establish a footing for 
the plaintifl. It is, of course, a considerable 
departure from the plaint, which does not ask 
that the plaintiff should be appointed a muta- 
walli in the place of the settlor, but seeks a 
declaration that he "is the sole mutawalli and 
manager of the waqf." As actually framed, I 
think, the suit would be bound to fail for the 
reasons I have already given; but I am not pre- 
irnred on that account to exclude from consi- 
deration the point now taken by Sir Tej Baha- 
dur Sapru, since, as explained above, it is in 
my view the duty of the Court, now that it is 
seized of this matter to consider the future 
administration of the waqf. 

[29] I do not doubt that the proceedings of 
the settlor in this matter leave a good deal to 
be desired and that he did in fact repent of bis 
original benefaction in favour of the children of 
Mt. Asghari Begum and endeavoured to transfer 
it to AH Asghar Husain, the child of his third 
wife. But I have to consider whether this by 
itself constitutes such a fraud on the trust as to 
disqualify the settlor from nominating a succes- 
sor on his own retirement or, in the alternative, 
to disqualify Ali Asghar Husain from being the 
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mutawalli. It is said that the relinquishment of 
14-5.1937 goes further than the mere retirement 
of the settlor and the appointment of anew muta- 
walli and that it is sought to vary the beneficial 
trusts at the expense of the old beneficiaries for 
the benefit of the new ones. Its provisions in 
this respect are as follows : 

“ He, ‘i. e. Ali Asgbar Husain, the new 

mutawalli,* is from today the mutawalli of the waqf 
property It shall be incumbent upon the muta- 

walli aforesaid to pay from the present income of the 
waqf property Bs. 5 per month to Mt. Nafisunnissa 
daughter, Bs. 5 per month to Sadrunnissa .... and to 
spend Bs. 190 annually on religious purposes as detailed 
in the deed of waqf and he may appropriate the rest of 
the income from the property, which is at present 
appropriated by me and is in my possession in my 
capacity as mutawalli, as his dues of mutawallisbip as 
long as he remains the mutawalli ’’ 

[30] So far as the charitable annuities are 
concerned, they remain exactly the same as 
before. The only difference seems to be that 
monthly payments of five rupees to each of the 
two daughters are inserted, while the beneficial 
interest in the residue of the income, "which is 
at present appropriated by me and is in my 
possession in my capacity as a mutawalli", is 
to be retained by Ali Asghar Husain instead of 
by the settlor himself. As regards the daughters, 
if my construction of cl. 3 of the original waqf- 
nama of 1915 is right, the daughters were to 
have a hundred rupees a month each after his 
death. As far as I can see, this has not been 
revoked by the document of 1937 and what has 
really happened is that be has added to that a 
payment of five rupees a month during bis 
lifetime. In the same way the provision for his 
wives does not appear to be affected. I have 
difficulty, therefore, in seeing that, so far as the 
daughters and wives are concerned, the attempt- 
ed provisions of the document of 1937 adversely 
affect them. Indeed, they are beneficial to them. 
As regards the position during the settlor’s own 
lifetime as I have already pointed out, by the 
original waqfnama he expressly reserved to him- 
self a power of disposing of the surplus incomeat 
his own discretion. By cl, l he saidthat he would 

“spend the income from the waqf property for my 
support and foe the support of my children and wives 
and'on deeds of charity in any way considered proper 
by me *’ 

By cl. 3 he expressly said : 

" During my lifetime I shall spend money on 

these things (the expenses of the education and support 
of his children) in a way I think proper and I shall 
continue to meet my personal expenses with the same 
income along therewith 

and it was only after his death that he gave the 
legacies to bis wives and children specified in 
cl. 3. It appears to me, therefore, that the settlor 
under the original waqfnama had retained his 
beneficial interest in the income of the property 
during his lifetime, subject only to the charitable 
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annuities. Reverting again to the document of 
14th May 1937, it appears on this construction, 
at any rate during the settlor’s lifetime, to affect 
adversely no one but the settlor himself. It is 
quite true that the annuities of five rupees a 
month to the two daughters and the appropria- 
tion of the residuary income by Ali Asghar 
Husain are not expressly confined to the settlor’s 
lifetime. But, on the reasoning of the earlier part 
of this judgment and accepting with respect, as 
I do, the authority of the learned Judges of the 
Calcutta High Court in 20 c. W. N. 605* to the 
effect that the appointment of a new mutawalli 
on the resignation of the old one can only take 
jeffect subject to the express terms of the original 
deed of waqf. I am bound to conclude that the 
appointment of Ali Asghar Husain as mutawalli, 
if it is valid at all, can only be valid for the 
remainder of the lifetime of the settlor. In the 
same way, I must conclude that the beneficial 
provision for the appropriation by him of the 
surplus of the income of the waqf property 
attached to his mutawalliship must be similarly 
limited. On general principles, I can see no reason 
why an excessive exercise of his powers by the 
^settlor should not be given effect to the extent to 
which they are actually within bisjpowers, although 
the settlor may have gone beyond that point, 
unless, of course, there is some other overriding 
reasons such as fraud affecting them. 

[31] Our attention has been drawn to nothing 
in this case indicating anj' personal disquali- 
fication of the defendant Ali Asghar Husain 
from being a mutawalli, unless it he that he is 
his father’s now favourite son. I feel, however, 
that that by itself would be too slender a 
ground to enable us to carry out what other- 
wise appears to be a quite valid appointment 
by the settlor. I do not soy that there are no 
grounds for anxiety. But there would have to 
be a little more than that, before in my judg- 
ment, we could intervene to use the powers of 
this Court to protect the property. This would 
not, of course, prevent any beneficiary or other 
person interested from taking the proper steps 
in the event of their being able to assert and 
prove any actual breach of trust or any positive 
jeopardy to the property. But at present there 
is nothing in this record which enables me to 
say that it exists. 

[ 82 ] The case has not been an altogether easy 
one. But, on the best consideration I have been 
able to give it, I have come to the conclusion, 
differing from that of the learned Judge in the 
lower Court, that it does not automatically 
follow from what has happened that the plain- 
tiff should now be appointed the mutawalli, and 
still less that he had actually become the muta- 
walli. For these reasons I see no other course 
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open but to allow the appeal and to substitute 
for the decree of the lower Court an order that 
the suit be dismissed with costs in both Courts. 

[33] Yorke J. — This is a defendant’s first 
appeal by one Ali Asghar Husain in a suit for 
declaration that the plaintiff Farid Uddin Husain 
alias Farrukh Mian is the sole mutawalli and 
manager of the waqf alalaulad executed by 
defendant l Salah Uddin Husain father of the 
plaintiff and of defendant 2 appellant on 28 th 
June 1915, and that the defendants have no right 
in any form to the mutawalliship of the waqf 
aforesaid. 

[34] The circumstances out of which the suit 
has arisen are as follows: On 28 th June 1916 
defendant 1 Salah Uddin Husain executed a 
deed of alalaulad for the benefit of certain 
named persons, bis two wives Mt. Tahir-un-nissa 
and Mt. Asghari Begum and his children by 
those wives, providing further for the benefit of 
any other issues to which the wives aforesaid 
might give birth. His children at that date were 
one son, Farid Uddin, and two daughters Nafis- 
un.nissa and Sadr-un-nisa. By this deed he 
appointed himself the first mutawalli in respect 
of the waqf property. Thereafter Salah Uddin 
committed numerous acts inconsistent with the 
deed of waqf and as it appears, he transferred 
some of the waqf properties to different persons 
by means of mortgages and sales. It further 
appears that in 1917 he divorced his wife Mt. 
Asghari Begum and married in the same year 
Mt. Shahzadi Begum the mother of AIi Asghar. 
In the year 1918 the second wife Mt. Tahir-un- 
nissa died and in the year 1^920 the defendant 
Ali Asghar was born. In 1921 Salah Uddin made 
a further attempt to rid himself of the effects of 
his having executed the waqfnama by executing 
a document described as an ibtalnama by which 
he repudiated the waqf. It was in consequence 
of these transfers and the execution of this docu- 
ment that Farid Uddin and his two sisters 
instituted in August 1922 a civil Suit No. 130 of 
1922 to have the waqf declared valid and to 
recover from no less than 74 transferees different 
items of the waqf property. Salah Uddin was 
impleaded as defendant 2 and Ali Asghar as 
defendant 70 of this suit. The suit was dismissed 
by the District Judge of Budaun but in appeal, 
First Appeal No. 201 of 1930, decided on 2iat 
November 1935, this Court upheld the deed of 
waqf and decreed the plaintiffs’ suit for the 
declaration sought by them. It is said that some 
of the transferee creditors took the matter to the 
Privy Council but were unsuccessful there, 

[35] On 14th May 1937 Salah Uddin executed 
the document which has given rise to the presen 
suit. This is a document described as a deed o 
relinquishment. In this deed the waqif or sett or 
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Salah Uddin mentioned that the waqf was still 
in force and had been declared valid by the 
High Court in Appeal No. 201 of 1930. He went 
on to say that by the deed of waqf he was 
declared to bo the mutawalli of the waqf pro- 
perty for his life and that up till now he had 
been holding that office, but that he did not 
want to continue as mutawalli in future and 
that his children were not satisfied with his 
management and were ready to take legal pro- 
oeedings for his removal from the office. He 
went on to say : 

“In order to avoid litigation I voluntarily and of my 
■own accord relinquish the office of mutawalli and from 
today resign the office of mutawalli and appoint as 
mutawalli Chaudbary Ali Asghar Husain alias Munna 
Mian my minor son, who is under the guardianship of 
Mt. Manzoor-nn-nissa, own grand-mother (of the minor 
aforesaid). He is from today the mutawalli of the waqf 
property mentioned in the deed of waqf aforesaid. It 
shall be incumbent upon the mutawalli aforesaid to pay 
from the present income of the waqf property Bs. 5 per 
month to Rlt. Nafis-un-nisa daughter, Rs. 5 per month 
to Sadr-un-nisa alias Kamni daughter and to spend 
Kg. 190 annually on religious purposes as detailed in 
the deed of waqf and ho may appropriate the rest of 
the income from the property, which is at present ap- 
propriated by me and is in my possession in my capacity 
4is a mutawalli, as his dues of mutawalliship, as long as 
he remains the mutawalli.’* 

On the face of it the effect of this document 
would be that Ali Asghar would be the muta- 
walli for his lifetime and would be entitled in 
that capacity to appropriate the whole of the 
annual income apart from Rs. 310 as his “official 
remuneration’* with the possible result that the 
provisions in para. 3 of the waqfnama whereby 
-after the waqif’s death each son of the two ori- 
ginal wives was to receive Rs. 300 per month and 
each daughter Rs. 100 per month from the in- 
■come of the waqf property would be rendered 
ineffective. 

C3G] The present suit was filed on 31-10-1938. 
The plaintiff contended that Salah Uddin had 
no right to appoint any mutawalli outside the 
circle of beneficiaries described in para. 3 of the 
waqfnama, that Salah Uddin had relinquished 
the office of mutawalli and bad legally no con- 
cern now left with the office or with the waqf 
property, and that since the relinquishment the 
plaintiff as the eldest son of defendant 1 and 
Mt. Asgbari Begum, had become the sole muta- 
walli and manager of the waqf property according 
to the terms of the deed of waqf. He sought a 
declaration to that effect. In this connection he 
relied on para. 2 of the deed of waqf which pro- 
vides as follows : 

“I shall, during my life time appoint any one of my 
male issues as mutawalli of the waqf property and if I 
fail to do so the eldest of male issues shall bo appointed 
ns a mutawalli, and after my death every mutawalli 
shall be empowered to nominate bis successor as muta- 
walli and if any mutawalli is not nominated then after 
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the death of each mutawalli the eldest of his male issues 
shall be appointed as a mutawalli etc.’* 

The suit was not defended by Salah Uddin but 
a written statement was filed on behalf of Ali 
Asghar on 11-1-1940. in which the execution and 
validity of the waqfnama were admitted. In 
para. 6 of the additional pleas, however, it was 
said that defendant 1 Salah Uddin was not a 
mere mutawalli but he had also the due capacity 
of the waqif and as such he could transfer the 
right of mutawalliship (that is the office of muta- 
walli) and that he had lawfully and legally 
transferred the office in favour of the contest- 
ing defendant Ali Asghar by the document of 
14-5-1937. Therefore it was said that “the con- 
testing defendant is now the legal and lawful 
mutawalli of the waqf property according to the 
present law and the plaintiff cannot object to it.’* 
It was further said in para. 7 that the plaintiff 
had no right to object to the transfer of muta- 
walliship during the life-time of defendant 
1 Salah Uddin 

[37] Upon these pleadings a number of issues 
were framed but we are concerned only with 

issues 4, 5 and 6. These issues were as follows: 

“4. Was defendant 1 incompetent to transfer the 
office of mutawalli to defendant 2 under the terms 
of the waqf deed dated 28.6-1915 and is the appoint- 
ment of defendant 2 as mutawalli of the waqf pro- 
perty in suit invalid? 

5. Has the plaintiff a cause of action to institute the 
suit? 

6. Is the plaintiff entitled to the office of mulawalli of 
the waqf property during the life-time of defendant 
1? If not, what is its effect?" 

[33] The learned Civil Judge of Budaun treat- 
ed issue 4 as the main issue in tlie case. He 
discussed the previous history of the waqf 
and of defendant 1 Salah Uddin and the 
terms of the waqfnama and the law in regard 
to the power of a mutawalli to relinquish his 
office. He concluded that the waqfnama was 
created for the benefit of the then two wives 
Tahir-un.ntsa and Asghari Begum and their 
children and children’s children. He held that 
under the deed the eldest male issue of Mt. 
Asghari Begum would be the next muta- 
walU after the waqif mutawalli. On these 
findings he held that by no stretch of imagination 
or interpretation could Ali Asghar be a muta- 
walli or a beneficiary. He went on to hold that 
by the execution of the deed^of relinquishment of 
14 5-1937 Ali Asghar was appointed mutawalli 
and could himself appoint a mutawalli and thus 
the plaintiff Farid Uddin could be completely 
debarred and all the future sons of Farid Uddin 
and the sons’ sons of Farid I'ddin would be 
deprived of the waqf benefit totally. He went on to 
say further that as Salah Uddin had vacated his 
office of mutawalli and had said that bo did not 
want to be mutawalli any more from 14.5-1937 
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and as he could not transfer his office of niuta- 
walliship to Ali Asghar and as he had a right to 
resign that office at any time and as Ali Asghar 
could not be appointed a mutawalli because the 
whole scheme of the waqf would be changed, the 
plaintiff automatically became the mutawalli. 
Further on he said that as Salah Uddin was hale 
and hearty and was not suffering from death 
illness and as he had resigned from the muta- 
walliship, “the next mutawalli is the plaintiff 
automatically as he is the eldest son as noted 
in the deed, as Salah Uddin would be deemed to 
have died without appointing a mutawalli.” 
Hence he held that the appointment of Ali 
Asghar was totally invalid. He accordingly found 
on issue 6 that the plaintiff was entitled to the 
office of mutawalli and that by reason of the 
execution of the deed of relinquishment on 
14-5-1937 which was calculated to deprive the 
plaintiff of his right he had a cause of action 
to institute the suit. He accordingly granted the 
declaration sought by the plaintiff; hence the 
present appeal. 


the term ‘general trust* it is signified that the mutawallf 
at the time of bis appointment was such as should 
receive the power of transferring the trust to another 
and substituting that other in his own place.” 

The implication of the passage is that the waqif 
or settlor has this general power himself and 
can confer it on the mutawalli whom he ap- 
points under the waqfnama. It has been suggested 
in argument that where a waqif appoints him- 
self as the ffrst mutawalli without reserving ta 
himself the power of resignation while in good 
health and of appointment of a successor in hia 
life time, the waqif should be presumed not to have 
reserved that power. On the other hand, it seems 
to be recognised that a waqif is a person wha 
occupies a rather exceptional position and ta 
whose wishes special attention has to he paid. It 
would therefore seem that there ought rather to 
be some indication that the waqif by appointing 
himself has also given up bis general or residual 
powers. 

[40] Ameer Ali has dealt with this matter 
indirectly in a number of passages in Chap. XV 
of his Mohammadan Law (Tagore Law Lectures, 


[39] The first question which arises on this 1884). At p. 441 be quotes from the authorities: 


appeal is whether the waqfnama gives any power 
of appointment on resignation of the settlor and, 
failing the waqfnama, whether a settlor muta- 
walli has under the Mohammedan law such a 
power to resign his office and make an appoint- 
ment of another person as mutawalli in his 
place. On an examination of the waqfnama, it 
is clear that there is certainly no provision for 
resignation by the waqif Salah Uddin of his 
office during his lifetime. The position in Moh- 
ammedan law is not entirely clear hut on the 
whole it seems to me that the proper inference 
to be drawn from the authorities is that a 
waqif mutawalli has the power to resign his 
office even during his life-time and to appoint a 
successor. Wo have been referred to a number 
of authorities. It is stated by MuUa in 3. 165 of 
his Mohammedan Law, para. 2 , that 

“If any person appointed as •mutawalli^ dies, or 
refuses to act in the trust .... and there is no 

vision in the deed of waqf regarding succession to the 

office, a new mutawalli may be appointed (a) by the 

founder of the waqf ” 

The statement of the law is possibly rather too 

general and, in any case, strictly 8i)eaking, it 
covers the case of the resignation of a mutawalli 
appointed by the waqif other than himself. _ As 
mentioned in the leading case on this subject, 
37 cal. 263,* Baillie in his Digest of Mohammedan 
Law, vol. 1, Ed., 1 p. 594, Ed, 2, p. 604, observes 
that: ^ ^ 

‘‘While a superintendent (mutawalli) may at death 
commit his office to another in the same way as an exe- 
cutor may commit his office to another, a superinten- 
dent, while alive and in good health, cannot lawfully 
appoint another to act for him, unless the appointment 
of himself were in the nature of a general trust ... By 


“The waqif is primarily entitled to appoint a 
mutawalli for the management of the trust.*"' 
Again, . . ^ 

“It is lawful for the waqif to reserve the towliat (the 
governance of the trust) for himself. And where a 
waqf has been created, but the waqif has appointed 
no trustee or mutawalli for the administration of the ^ 
waqf, nor has expressly reserved the towliat for himself, 
the office would nevertheless appertain to him qua 
waqif. He has the power of appointing a mutawalli 
during his life time whenever he likes.” 

At p. 453 he says : , ^ ^ 

“A mutawalli cannot give up the office of towliat of 
his own motion; he must obtain the permission of the 
kazi to retire from his office. Some jurists appear, no 
doubt, to have expressed an opinion that a mutawalli 
can resign his post in favour of another, but they have 
also held that the latter will not become mutawalli 
until his appointment has been sanctioned by the kazi.*'’ 

Again, at p. 454 : 

“The mutawalli cannot, however, assign or transfer 
the office to any one, or appoint another during his life 
time, unless his own powers are ‘general.* Should he in 
his life time and in health appoint another in his place, 
the appointment will not be lawful and valid, unless- 
the mutawalli has obtained the towliat with that con- 
dition, ‘in a general manner.*” 

At p. 455 the expression “in a general manner’* 
is explained as follows : As regards the meaning 
of the expression “in a general manner” the 
author of the Radd-ul-Muhtar explains it as 
follows: 

“It means that if the waqif or Eazi were to make a 
condition at the time of appointing the mutawalli, that 
he should have the power of transferring the trust to 
another and substituting that other in his own place by 
a sanad-i-wakf or wasiat, should necessity arise for it, 
such a condition would carry with it the power, on the 
part of the mutawalli to appoint another mutawalli 
during bis life time or in death illness.” 
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If the appointment of the mutawalli, or the 
assignment to him of the trust, is not general in 
its nature as stated above, in other words, when 
the mutawalli does not possess general powers, 
he cannot assign the trust to another “in health,” 
whilst capable of discharging the functions of the 
office. The appointment of another mutawalli 
by one who does not possess general powers, 
^ without the leave of the kazi, is tantamount to 
a withdrawal of the incumbent from office, yet 
he remains responsible, unless the appointment 
or transfer of the trust is subsequently con- 
firmed by the Kazi. There is a father explana- 
tion of the term “in a general manner” at p. 45G 
where he saj’s : 

"With reference to a mutawalli appointed in a general 
manner, the meaning of the term ‘general’ is thus ex- 
plained in the Anfa’sa-ul Wasiail : ‘that the waqif 
appoints a mutawalli and places him in his own place 
and constitutes him his successor, and authorises him 
to assign the trust to whomsoever he likes; in such a 
case the mutawalli can transfer the trust either in 
health or death illness.” 

[4l3_We have also been referred to Tyabji’s 
principles of Mohammedan Law. In S. 495 of this 
treatise it is stated that “The mutawalli cannot 
discharge himself from his office, without the 
permission of the waqif or of the Court.” By 
S. 495A, “The mutawalli cannot during his life 
time transfer his office to another, much less 
Bell it.” By s. 495B, 

^ "If the waqif or his executor purports to appoint 
himself tho mutawalli, or acts as suob, it does not 
deprive him of the power of transferring the office of 
mutawalli to another under S. 492 above.” 

Section 492 provides that 

"In the absence of any express or implied provision 
in the declaration of waqf for the appointment of 
successive mutawallis — (1) the waqif is entitled to make 
the appointment.” 

In the waqfnama with which we are concerned, 
the provisions for the appointment of a successor 
mutawalli only come into eflect on the death of 
the waqif mutawalli. Section 495B depends on 
how the act of the waqif in appointing himself 
the first mutawalli without making any specific 
reservation of particular powers is interpreted. 
The point is not directly dealt with in the 
leading case in 37 Cal. 263^ referred to above 
which only quotes the same passage from the 
Kunyah referred to by Tyabji. The passage is 
as follows : 

"It is laid down in the Kunyah: If the mutawalli 
appointed by the founder says *I resign roy mutawal- 
liship’ (literally I dismiss myself), this declaration has 
no effect (and he continues as mutawalli) unless the 
declaration is made in the presence of the founder or 
the cadi, who would thereupon remove him (Fatawa 
Mahoiyah ; also Fatawa Alamgiri, Vol. II, p. 509 
line 6. . ’ 

[42] The interpretation embodied in Tyabji’s 
S. 495B is the one which was accepted by the 
Calcutta High Court in a later case, 20 c. w. n. 
605.^ At p. 607 the learned Judges remarked : 


"It is said that a mutawalli cannot renounce and ap- 
point another mutawalli. That may be so in respect of a 
mutawalli who is not himself the appropriator. Atibun- 
nessa in the towliatnama of 1694 expressly says that 
she was acting in her double capacity. She renounced 
in her capacity of mutawalli but appointed Ghafoor in 
her capacity of the waqif. It is laid down in the 
Kunyah : If the mutawalli appointed by the founder 
says, ‘I resign iny mutawallisbip’ this declaration has no 
effect unless the declaration is made in the presence of 
the founder or the Cadi, who would thereupon remove 
him.” Fatawa Mahdiya, Vol. II, p. 575 quoted in 37 Cal. 
263.1 Here the founder herself made the ranouncement 
to herself and made the appointment herself; such an 
appointment by the founder* is quite distinguishable 
from an appointment by one mutawalli of another 
without the intervention of the founder or the Cadi. 
This appointment, however, cannot enure against the 
express terms of the original deed of waqf, and must 
terminate with the life of the waqif. This case is, there- 
fore, clearly distinguishable from the case in 37 Cal. 
*263.1” 


[43] In the light of the above quotations from 
the authorities and the commentators and the 
decision of the Calcutta High Court, it certainly 
seems to me to be reasonable to conclude that a 
waqif who appoints himself as mutawalli does 
not thereby deprive himself of his general power, 
which he could have conferred on a mutawalli ap- 
pointed by him under the waqfnama. to resign 
office and. appoint a successor during his lifetime 
despite the fact that he is in good health. 

[44] It is contended by Sir Wazir Hasan on 
behalf of the appellant that on this view it was 
open to Salah Uddin as waqif to relinquish bis 
office and to make an appointment even of a 
stranger as mutawalli during his lifetime and 
that in doing so he was not bound by the provi- 
sions of the waqfnama of 1915 since the waqf- 
nama is silent on the iioint. Alternatively it is 
contended that the appointment is consistent 
with the terms of the waqfnama which provide 
only that the waqif shall appoint one of his 
male issues as a mutawalli. 

[45] It is necessary here to consider the exact 
terms of the waqfnama. In what might bo cal- 
led the general recital of tho waqfnama Ex. A-3 
Salah Uddin, after setting forth that he has one 
son, two daughters and two wives all of whom 
he names, recites : 


Aly object ia to take lawful advaotage of the waqf for 
children sanctioned by Islam and accepted by the Bri- 
tish Government and Act 6 [VI] of 1913 wbicb is in 
force for the time being and to make permanent 
arraDgemont for the perpetual support of my children 
and children’s children generation after generation. . 

In para. i of the numbered paragraphs he says ; 
I myself will remain the mutawalli of the waqf pro- 
perty during my lifetime and I will spend the income 
from the waqf property for my support and for the sun- 
port of my children and wives. ...” 

In para. 3 he specifies the manner in which the 

income of the waqf is to he expended and says : 

the expenses relating to the education and support of 
roy children shall be met first from the income of the 
waqf property; during my lifetime I shall spend money 
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on these things as I think proper and I shall continue 
to meet my personal expenses ■with the same income. 
Along therewith I shall give money to my both wives 
to meet their expenses and help my needy relations in 
a proper way from the same income. After my death 
out of the income from the waqf 100 

would continue to be paid to my first wife Mt. Tahir- 
uu-nisa and Rs. 100 to my second wife Mt. Asgbari 
Begum per meusem, provided I do not sever my con- 
nections with my wives during my lifetime and they 
may be living and taking food with me, and Rs. 100 
to each of my daughters. If God willing my wives give 
birth to other issues besides the present issues, each son 
shall continue to receive Bs. 300 and each daughter 
Rs. 100 per mensem out of the income from the waqf 
property.” 

He then goes on to provide for the descendants 
of these mentioned son and daughters and to 
provide for a proportionate reduction in case the 
number is too large to allow payment of the 
prescribed allowances. 

[46] I have already set out the conclusions of 
the learned Civil Judge ns to the meaning of 
this document and it is not necessary really to 
say more in regard to the interpretation than 
that in my judgment his conclusion is correct 
that this was a waqf for the benefit only of the 
family of Salah Uddiu as it existed then, plus 
such further children as might he born to the 
tw'O wives, Mt. Tahir-un-nisa and Mt. Asgbari 
Begum and their descendants. The general reci- 
tals about his desire to take advantage of the 
legality of executing a waqf alalaulad do not 
appear to me to detract from the soundness of 
that conclusion. The learned Civil Judge has 
rightly said that it is not -wdthin the general 
powers of a w'aqif to alter the beneficiaries under 
a -w’aqf-alalaulad or indeed under any other waqf 
once it has been validly executed by him; but 
that is a point which will not arise on the view 
which I take, in agreement with my learned 
brother, on the next point for decision. The 
question which has to be considered here is what 
is the correct interpretation of the numbered 
para. 2 in the light of the above conclusions? In 
the first place, I am of opinion that bearing in 
mind the w'hole of the terms of this waqfnama, 
the w'ords "any one of my male issues” in this 
paragraph must he interpreted as limited to 
male issues of either of the two wives Mt. 
Asgbari Begum and Mt- Tahir-un-nisa. It would 
follow that the appointment of Ali Asghar could 
in no case be effective after the lifetime of Salah 
Uddin : vide 20 C. W. N. G05^ cited earlier. The 
further question, however, arises as to whether, 
assuming the waqif to have power to resign 
during his lifetime and, therefore,^ to appoint a 
mutaw'alli in bis place, the appointment of Ah 
Asghar or in fact of an absolute stranger could 
be valid even for the lifetime of the waqif, bear- 
ing in mind the terms of the waqfnama. In a 
w-ay, it may be said to be contrary to the spirit 


of the waqfnama, but it can also with reason be 
said that during the lifetime of the settlor no 
specific benefits are conferred on the wives and 
children of the settlor who in effect {vide paras* 

1 and 3 of the waqfnama) retains complete con- 
trol over the residual income of the property. 
The appointment of even a stranger, therefore, 
does not operate as a deprivation against the 
wives and children. The anaw'er must depend 
ultimately, I think, on the interpretation of the ^ 
first sentence of para. 2 read with the statement 
in para. 3. The question then is does the provi- 
sion “I shall, during my lifetime, appoint any 
one of my male issues as mutawalli of the waqf 
property,” relate only to an appointment to take 
effect after the settlor’s death or does it also 
govern any appointment he may make during 
his lifetime and for the remainder of his lifetime? 

In this connection it appears to me inevitable, 
that full weight must be given to what is said 
in paras. 1 and 3 of the waqfnama in which it is 
definitely stated that the settlor will occupy the 
office of mutawalli for his lifetime and, -there- 
fore, retain the benefits of that office. Had the 
first few sentences of para. 2 stood by themselves 
they would have been capable of the interpreta- 
tion that any appointment made by the settlor 
during his lifetime must be governed by the 
rule of appointment of one of his male issues, 
that is one of tbe beneficiaries specified in para. 

3. Reading this paragraph, however, along with! 
other paragraphs, it appears to me that it was 
open to the settlor in the exercise of his residual 
powers as settlor to resign his office and to make 
an appointment even of a stranger which would 
be effective for bis lifetime. The question 
whether such an appointment will be effective 
after his death does not really arise for decision 
in the present suit. That is a point which may 
arise for decision in some future litigation and 
must be left for decision when it arises. In 
these circumstances, I am of opinion that the 
view taken by the learned Civil Judge that the 
resignation of Salah Uddin operates as a ^ 
civil death cannot be supported. I would hold 
that the resignation and the appointment of All 
Asghar by the deed of 14th May 1937 is valid. 
The plaintiff’s suit should, therefore, have been 

dismissed. 

[ 47 ] I would allow this appeal, set aside the 
decree of the learned Civil Judge and order that 
tbe suit be dismissed with costs of both Courts. 

[ 48 ] By the Court, — We allcTw this appeal 
and substitute for the decree of the lower Court 
an order that the suit be dismissed with costs m 
both Courts. 


K.S. 


Appeal allowed. 
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Bam Gharittar Singh and another — 
Defendants — Appellants v. Tej Prasad 
Tewari and others. Plaintiffs and others, 
Defendants — Bespondents. 

First Appeal No. 259 and S. A. Nos. 1052 and 1053 
of 1943, Decided on 15-1-1946, from decision of Civil 
j Judge, Azamgarb, D/* 29-4-1943. 

(a) Agra Pre-emption Act (11 [XI] of 1922), S. 5 
— Wajib-ul-arz — Entries in. 

"Where the xvajib-ul-arz of a mahal comprising several 
villages, recorded no right of pre-emption but the wajib- 
ul-arz of three of the villages recorded such right but not 
the wajib-ul-arz of the village in respect of which pre- 
emption was claimed. • 

Held that the right of pre-emption prevailing in the 
three villages could not govern all the villages comprised 
in the mahal when the wajib-ul-arz of the mahal itself 
recorded no right of pre-emption and therefore no right 
of pre-emption prevailed in the village in question: 16 
A.l.R. 1929 All 977 (F. B.), Doubted and disting.\Case 
law discussed. [Paras 25 and 34] 

(b) Agra Pre-emption Act (11 [XI] of 1922), S. 5 
(1) (a) — Wajib-ul-arz — Right of pre emption 
declared in favour of inferior proprietors — Superior 
proprietors if can enjoy right. 

Per Dennett J, — It cannot be held that because tbo 
right of pre-emption declared in the irajib-ul-arz 
relates only to inferior proprietors the superior proprie- 
tors do not also enjoy the right. [Para 14] 

(c) Agra Pre-emption Act (11 [XI] of 1922), S, 5 
^2), Explanation. 

Per Bennett J . — The explanation must be construed 
as referring to any other wajib-nl-arz of the .same 
y'^'mahal or village. When the mahal and village are not 
co-extensive they should not be treated, in construing 

S. 5, as if they were. [Para 22] 

Cases referred '. — 

t. (’29) 1929 A. L. J. 1212 : IG I. U. 1929 All. 977 : 
123 I. C. 110: 52 All. 225 (F. 15.), Riaz Uddin v. 
Mt. Phula Devi. 

2. (’29) 1929 A. L. J. 429 : IG A. I. R. 1929 All. 385 : 
61 All. 594 : 115 I. C. 800, Lalta Prasad v. Chuoni 
Singh. 

3. (’35) 1935 A. L. J. 973 : 22 A. I. R. 1935 P. C. 169: 
157 I. C. 423 (P. C.), Kamjimal v. Riaz Uddin. 

4. (’40) 1940 A. E. J. 370 : 27 A. I. R. 1940 All. 422 : 
190 I. C. 141, Mohan Singh v. Shiv Cbaran Singh. 

5. (’27) 25 A. Tj j. 187 : II A. I. K. 1927 All. 320 : 
100 I. C. 704, Yasrab Bano v. Zabur Hussain. 

6. (*30) 1930 A. D. J. 1115 : 17 A. I. R. 1930 AH. 416: 
52 All. 562 : 128 I. C. 5, Dallu Singh v. Chbakan 
Singh. 

7. (’27) 25 A. L. J. 109 : 11 A. I. K. 1927 All. 277 : 
49 All. 139 : 98 I. C. 816, Shyam Lai v. Dwarka 
Prasad. 

8. (’2.-I) 1929 A. L. J. 595:117 I. C. 106, Sri Ram 
Lakshman Janki v. Ram Gopal. 

P. Tj. Banerji and AmhiUa Prasad — for Appellants. 
K. L. Misra — for Respondents. 

Bennett J. — These appeals raise the same 
question, whether a right of pre-emption exists 
in a village called Tanti, which is described aS 
forming part of Taluqa Dasaon Saltauat, Par- 
gana Atraulia, District Azamgarh, 

[2] Three suits were brought by residents of 
this village claiming pre-emption in respect of 


separate sales. Two of these suits were instituted 
in the Court of the Munsif and the third in the 
Court of Civil Judge of Azamgarh. The Munsif 
dismissed the suits, holding that there was no 
right of pre-emption in Panti. The Civil Judge 
decreed the suit in his Court, holding that there 
was; and on-* the same date, 29-4-1943, he allowed 
appeals from the judgments of the Munsif and 
decreed both these suits also. Hence the first 
appeal and two second appeals in this Court. 

[3] At the settlement of 1873-1874 Panti was 

one of a number of villages, 16 in all, comprised 
in Dasaon Saltanat. A lady, the daughter 

of one Saltenat Singh, is shown in the wajib-ul- 
arz of that settlement as the absolute owner. 

[4] The complete tuajib- 2 il-arz is not on the 
record. All that we have is the first part of it, 
referring to the whole Taluqa as a mahal con- 
sisting of 16 villages, and containing the remark 
that as there is no cosharer it is unnecessary 
to record any conditions relating to pre-emption. 
There follow appendices for individual villages. 
Copies of three of these are on the record, Panti, 
Jogipur and Hathipur. The appendices are des- 
cribed as 2 oaj ih-ul-arzes for these mauzas or 
villages. That of Panti suggests that there is no 
right of pre-emption in that village, while those 
of Jogipur and Hathipur show that such right 
exists in them. 

[5] It is also to be noted that the right in 
Jogipur and Hathipur could only have been 
enjoyed by petty proprietors when the 2 vajib- 
ul-arzes were prepared. Whether there were at 
the time petty propreitors in the other villages 
does not appear. 

[g] The Taluqa is now held by a number of co- 
sharers and the question for consideration is 
whether the right of pre-emption should bo held 
to exist in Panti among the superior proprie- 
tors. 

[7] It is conceded that no right of pre-emp- 
tion is shown by the tvajih-tiLarzes to exist in 
any part of the Taluqa except the tw’O villages 
of Jogipur and Hathipur, but it is argued that 
S. 6 , Pre-emption Act of 1922 e.xtends the right 
from part of the mahal to the whole mahal. 

[8] The first part of S. 5, Agra Pre-emption 
Act, 1922, runs thus: 

(1) “A right of pre-emption shall be deemed to exist 
only in mahals or villages in respect of which any 
7d-ar2 prepared prior to the commencement of 
this Act records a custom, contract or declaration. 

(a) recognizing, conferring or declaring a right of 
preemption, expressly or by necessary implication, 
whatever its extent and in whatever form it may bo 
expressed.” 

[9] It has been held that the latter w'ords 
“whatever its extent and in whatever form it 
may be expressed” imply that even if the right 
entered in the ^cajih-^d-arz is limited in its 
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scope and applies either to a limited body of co- 
sharers or to a limited area, a right in the whole 
mahal or village is to be deemed to exist. It was 
so held by Sulaiman A. C. J., in the Full Bench 
case in 1929 A.D. J. 1212^ and also in 1929 A. L. J. 
429^ and the same construction was put upon the 
words in the Full Bench case by Mukherji J. 
who observed : 

“The result of the joint application of the two ex- 
pressions “in respect of” and “whatever its extent” is 
that if in any mahal as to which a question of right of 
pre-emption has arisen, there be found to exist a wajih- 
uX-arz which contained a mention of pre-emption, ap- 
plicable to any portion of the mahal, by virtue of the 
rule enacted by the Legislature, a right of pre-emption 
would be deemed to exist throughout the whole 
mahal.*' 

[10] The third Judge, in the Full Bench case, 
King J., did not touch in his judgment on this 
IDOint but concurred generally in the conclusions 
of the other learned Judges. 

[ 11 ] But for these decisions I must confess 
that I should have felt some doubt on the point, 
for, it would seem that if the Legislature had in- 
tended this result it could have expressed its in- 
tention much more clearly by enacting that "a 
right of pre-emption shall be deemed to exist for 
all cosharers or petty proprietors in the whole 
of any mahal or village in respect of which 
etc . . . Without some such words it would, I 
think, be possible to construe the expression 
“whatever its extent” as meaning that the right 
shall exist to the extent recognized, conferred or 
declared in the wajib-uharz, whatever that ex- 
tent may be. The other expression “in w'hatever 
form it may be expressed” has no bearing to my 
mind on the question of extent. 

[ 12 ] It may no doubt be argued that sub-s. (3) 

of S. 5 

“Where any right or custom referred to in eub-s. (1) 
has been recorded in respect of any village or mahal, 
nnd such village or mahal bas been partitioned, a right 
of pre-emption shall be deemed to exist in all the por- 
tions into which such village or mahal has been 
divided.” 

supports the view taken and I agree that there 
is some force in this argument, but I do not 
think it is conclusive. It certainly seems a little 
surprising that where a wajib-ul-arz indicates 
the existence of the right only among Moham- 
madans, for instance, the legislature should have 
extended it to Hindus also. In such a case there 
would be no difficulty on partition in confining 
the right to Mohammadans, nor, where the pre- 
emption area in the mahal or- village was limited, 
should there be any difficulty on partition in 
confining the right to the portions into which the 
whole area subject to the right is divided.^ 

[13] On the other hand, it may be said that 
the purpose of the enactment was to simplify the 
law and base the right primarily on the fact 
that the persons concerned are cesharers, of 


whatever creed or caste, and not relations, rela- 
tionship only entering into the matter where 
more persons than one of the same class (of the 
five classes specified in S. 12) claim pre-emption. 

, [14] But, so far as we are concerned, this 

question must he regarded as only of academic 
interest, it having been held by the Full Bench 
that where a right of pre emption is allowed to 
any extent in a wajib-ul-arz prepared befor^ 
the Act of 1922 came into force it extends to the 
whole mahal or village in question and for the 
same reason we should not be justified in hold- 
ing that because the right declared in the wajib- 
ul-arz relates only to inferior proprietors the 
superior proprietors do not also under S. 5 enjoy 
the right. To justify such a view we should have 
to give a purely territorial significance to the 
word “extent”. 

[16] This being the legal position as regards 
the effect of S. 5, we may now see how the parti- 
cular question which arose in these cases was 
dealt with by the Munsif and the Civil Judge. The 
Munsif thought the composite wajib ul-arz a 
curious document”, and the evidence before him 
indicated in his opinion that no separate wa^ib- 
ul-arz was prepared for Panti, there being only 
a provision that the conditions laid down for the 
mahal as a whole would govern Panti also. 
With regard to this, we may say that we were 
shown a document which we understood to be a 
wajib-ul-arz of this village, but the names of'^ 
some of the villages in this mahal are by no 
means clearly written and the printed record 
shows that mistakes have been made in conse- 
quence in translation. But this is immaterial as 
it is not disputed that what is said for the mahal 
as a whole, excluding Jogipur and Hathipur ap- 
plies to Panti. 

[ 16 ] The Munsif proceeded to say : 

“It was contended by the learned counsel for plain- 
tiffs tbat^he wajib-ul-arz of village Jogipur will govern 
Panti as it is an appendix and as such must relate to 
all the villages comprised in mahal Dasaon Saltanat. 
This argument, if accepted, will lead to great confusion. 

If the wajib-ul-arz of village Jogipur, being an appen- 
dix, applied to all the villages then the entry regarding 
mahal Dasaon Saltanat, which is to the effect that the 
village, being zamindari of a single proprietor, no re- 
cord regarding pre-emption was necessary, will become 

meaningless.” 

The Munsif then referred to the fact that Panti 
itself became a separate mahal at the Settlement 
of 1307 F. (1900 A. D.), but he said that as no 
wajib-ul-arz was prepared for it at that Settle- 
ment the wajib-ul-arz prepared prior to the Act 
would have settled the question had it provided 
for the right of pre-emption, 

[17] The Civil Judge relied on the view taken 
in the Full Bench case as to the construction of 
S. 5, and also on the explanation appended to 
8uh-9. (2) of this section. 
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“Where any such record is proved the existence of 
an inconsistent or contradictory record in any other 
wajib’ul-arz is immaterial.’* 

[ 18 ] There being a record of the existence of 
the right in a part of the mahal it followed in 
bis opinion that the right must be held to exist 
throughout the whole mahal. 

[19] In the Full Bench case the facts were 
not at all similar to those of the present case, 
for the question there was whether, when an 
existing mahal contains portions of earlier mabals, 
the wajib-ul-arzes of some of which contain entries 
recording a right of pre-emption and of others 
do not, a right can be presumed to exist in 
respect of the whole of the existing mahal. 

[20] The Full Bench answered this question 
in the affirmative, but the Privy Council in 1935 
A. L. J. 973® allowed an appeal from their judg- 
ment, though not on the ground that this ques- 
tion was answered wrongly, but on the ground 
that the plaintiff had not proved that he was a 
-cosharer in the mahal. At the same time, they 
made observations which certainly suggest doubt 
on some portions of the High Court judgment, 
though they refrained from making any definite 
pronouncement as to the propriety of the view 
taken by the High Court. Their Lordships ob- 
served : 

“The Court of first instance held that tbe right cf 
pre emption should be confined to that plot which was 
pve-emptible, when it formed part of tli© mahal which 
fc* recognised tbe right of pre-emption. That view has not 
been accepted by tbe High Court, who find that the 
entry of the ivajib-nl-arz of tbe mahal favouring tbe 
right of pre-emption should govern the entire land of 
tbe composite mahal. 

Their Lordships find it difficult to follow the reason- 
ing of the learned Judges. They do not sec any valid 
ground for preferring one entry to the riv.al entry about 
the existence or non-existence of the right of pre-emption. 
Suppose there is a mahal consisting of 1000 acres, in 
respect of which the u'ajih ul arz contains an entry 
against the existence of the right of pre-emption. It 
would, according to the High Court, be open to the pro- 
prietors of that mahal to create the right of pre-emption 
in respect of the entire area by adding to it one acre 
taken out of an adjoining mahal recognising the right 
of pre-emption and thereby making a new mahal of the 
two plots. There would then be a right of pre-emption 
in respect of not only one acre but also one thousand 
acres, which constituted the original mahal, and enjoy- 
ed at that time immunity from the restrictions imposed 
by the law of pre-emption. “ 

We put this supposed case to the learned couu. 
sel for the respondent, with the further supposi- 
tion that a composite wajih-ul-arz was prepared 
( for tbe new mahal before the Act of 1922, this 
indicating that there was a right of pre-emption 
for tbe one acre and no such right for the remain- 
ing 1000 acres, and asked what the resulting legal 
position would be. He replied that after the com- 
mencement of the Act the right would prevail 
throughout the whole mahal. And certainly on 
the construction placed by the Full Bench on 


S. 5 I do not think that any other reply was 
possible. 

[21] But it seems to me that the facts in the 
present case distinguish it and that tbe questions 
so far considered in this judgment do not really 
arise, Section 5 refers both to mahals and to 
villages. A mahal may consist of a single 
village, and if we were considering such a mahal 
the observations in the Full Bench case which 
have been particularly referred to would doubt- 
less be relevant. Bub a mahal may include more 
than one village, as in the present case, and a 
village may include more than one mahal. What 
has to be seen under the section is whether the 
tvajib-ul-arz recording the custom is of a mahal 
or of a village. Where it is of a mahal which 
forms part of a village I cannot find anything 
in the section which extends it to the whole 
village, or, where it is of a village, anything 
which extends it to the whole mahal. 

[22] The xvajib-ul-arzes upon which the right 
of pre-emption is founded in the present case are 
of two villages, Jogipur and Hatbipur. Learned 
counsel for the respondents argues that as there 
is a loajib.ul arz of the whole mahal which 
includes these villages it should be held that the 
right exists in the mahal as a whole having 
regard to tbe Full Bench observations. In my 
view, the general provision for the whole mahal 
would only govern the separate villages if there 
was no separate wajib-uUarz relating to them. 
But in any event, the claim to pre-empt is not 
and could not be based on the general provision 
in this case, for the general provision negatives 
it. The general wajih-ul-arz is only brought in 
to assist on the argument that by s, 5 tbe parti- 
cular provisions for part of the mahal are sub- 
stituted for the general provisions. I do nob 
overlook the explanation : 

“Where any such record is proved the existence of 
an inconsistent or contradictory record in any other 
wajib ul-arz is immaterial.” 

but I construe this as referring to any other 
wajib-ul arz of the same mahal or village. 
Where the mahal and village are not co-exten- 
sive, they should not in my opinion be treated 
in construing s. 5 as if they were. 

[23] The view which I take finds some sup. 
port from a decision of a learned single Judge 
of this Court in 1940 A. L. J. 370.* This was a 
converse case to the present; in that tbe right of 
pre-emption was shown to exist in a consolidated 
wajib-ul-arz of a number of villages situated ia 
a particular pargand, while in the tvajih-ul-arz 
of one of these villages it was not shown to exist 
Tbe learned Judge observed : 

“In view of the wording of S. 5 the U'ajib-ul-ara 
recording a custom, contract, or declaration about the 
right of pre-emption must be a tcajib-ul-arz with res- 
pect to the mahal or village iu which the property 
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transferred is situated. The wajib-ul-arz relied upon by 
the plaintifis does not purport to be a wajih'Ul-are with 
respect to any particular mahal or to any particular 
village. On the other hand, it purports to be a con- 
solidatcd wajih-ul-arz with respect to all the villages in 
a particular '{yargana. That toajih-%d arz is not therefore 
such a wajib'Ul arz as is contemplated by S. 5, Agra 
rre-emptioD Act.” 

[24] It does not appear that the consolidated 
wajib‘Ul-arz in that case was of a single mahal 
and that may be thought to differentiate the 
case from the present case, where we have a 
wajib-uharz which purports to be a wajib-ul-arz 
of a single mahal comprising a number of 
villages, for some of which there were also sepa< 
rate wajih^ul-arzes. 

[25] I would rely therefore rather on the 
argument that in such a case we have primarily 
to consider the toajih^uharz which contains a 
record of the custom. In the present case that 
wajih-ul-arz is of a village and not of a mahal 
and I find no justification in s. 5 for extending 
the right from a village to a 7nahal merely 
because the village has been included in the 
mahal. Apart from the wording of tbe section it 
would certainly seem rather extraordinary that, 
merely because the revenue authorities have corn* 
bined a number of villages in one mahal for the 
purpose of fiscal convenience, tbe right of pre. 
emption prevailing in some of them should be 
extended to all. 

[26] For these reasons I think that the view 
taken by the munsif should be held to be the 
right view. I would accordingly allow these 
appeals, restore the munsif’s decrees dismissing 
the suits in his Court, and dismiss the suit in the 
Court of the Civil Judge, with costs to the 
appellants in all three cases throughout. 

[27] Wali Dllah J. — These three appeals are 
connected and they arise out of three suits insti- 
tuted to pre-empt the property conveyed by three 
different sale-deeds executed on different dates 
in the years 1940 and 1941 of shares in village 
Panti. Two of the sale deeds were for Bs. 2000 
and BS. 760 respectively and suits in respect of 
those deeds were instituted in tbe Court of tbe 
Munsif whereas the third sale deed dated 
15-8-1941 was for an amount of Bs. 6401 and the 
suit in respect of this deed was instituted in tbe 
Court of the learned Civil Judge, Azamgarh. 
Both the suits filed in the Court of the learned 
Munsif were dismissed by him. On appeal, how- 
ever, the learned Civil Judge reversed the finding 
of the learned Munsif on- the question of the 
existence of custom and decreed both the suits 
on 29.4-1943. The same learned Civil Judge also 
heard the suit out of which First Appeal No. 259 
of 1943 has arisen. He recorded a finding that 
the right of pre-emption exists in village Panti 
and decreed the suit with costs on the same day, 


i. e., 29-4-1943. As the same question with 
regard to tbe existence of custom of pre-emption 
in village Panti is involved in these appeals they 
have been heard together and are being disposed 
of by a single judgment. 

[28] The sole question which has been argued 
and which has to be decided is whether on a 
proper construction of the wajih-uharz on the 
record it is to be held that a right of pre-emption^ 
exists in village Panti, pergana Atraulia, tahasil 
Phoolpur, district Azamgarh. It appears that at 
the time of the settlemenfrof 1873-74 village Panti 
was one of the sixteen villages included in mahal 
Basaon Saltanat which is also described as. 
Taluqe'DQ>BB.oa Saltanat. A wajib-ul-arz prepar- 
ed during the time of the settlement purporting 
to relate to the entire mahal Dasaon Saltanat is 
on the record. It is Ex. A-3. The complete wajih- 
ul-arz of mahal Basaon Saltanat has not been 
filed by any of the parties to this litigation. In 
addition to Ex. A-3 we have on the record another 
extract which is described as wajib-ul-arz of 
mauza Hatipur. Ex. 3. There is also on the 
record an extract from the wajih-ul-arz relating 
to villages Jogipur and Bairai. Lastly on the 
record of Second Appeal No. 1063 of 1943 there 
is an extract from the wajih uUarz purporting 
to relate to village Panti. An examination of 
these extracts from the wajib-ul-atzcs makes it 
very clear that so far as the entire mahal Basa,- 
on Saltanat is concerned there is no record of ^ 
any right of pre-emption. ^hQwagib-ul-arz re- 
lating to the mahal states that there is only one 
owner of the entire taluqa or mahal and there 
is, therefore, “no necessity of recording any eon- 
ditions relating to pre-emption.” The extract 
from the wajih^ul-arz of village Panti is also 
worded similarly and there also it is stated that 
the entire village belongs to one single proprietor 
and there is no necessity of recording any condi- 
tions relating to pre-emption. Tbe extraote from 

the wajib-ul-arzes of villages 
and Bairai no doubt record of preemp- 

tion. The wajib-ularzes relating 
villages Panti, Jogipur, Baipi and Hatipur 
IppeL to be so many "appendices” to the mam 
wijib.nl.arz relating to village Dasaon Saltanat. 
In view of these entries in the various wagib- 
ul-arzes the question arises whether it can be 
said in respect of village Panti that there exists 
a wajib-ul arz prepared prior to the commence- . 
ment of the Agra Pre* emption Act, 1922, T^icb 
records a right of pre*emption. The learned Civil 
Judge was of tbe opinion that the entry record- 
ing a right of pre-emption in villages Jogipur 
and Hatipur which were parts of mahal Basaon 
Saltanat must he held to create a right of pre- 
emption with regard to the whole of the mahal 
of Basaon Saltanat including the village Panti- 
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The learned Civil Judge has referred to the Full 
Bench decision of this Court in 1929 A, L. J. 1212^ 
•where it was held : 

“When.aii existing ma/irtZ contains portions of earlier 
mCLlioX^ the icaj%b-ul-o.rzcs of some of which contain en- 
tries recording a right of pre-emption and of the others 
do not, a right can be presumed to exist in respect of 
the whole of the existing mahal." 

i. The fact that the wajih-ul arz relating the 
village Panti itself has no record of a right of 
pre-emption was considered by the learned Civil 
Judge to be immaterial in view of the explana- 
tion added to S. 5, Agra Pre-emi^tion Act. 

[29] Learned counsel for the appellants has, 
however, contended that in the first place the 
interpretation put upon the provisions of S. 6, 
Pre-emption Act by the Full Bench referred to 
above does not lend any support to the soundness 
of the view taken by the learned Civil Judge 
with regard to the interpretation of the wajih- 
ul-arz in the present case. In the next place it 
is contended that the correctness of the view 
expressed by tbe Full Bench was seriously doub- 
ted when the same case went up in appeal to 
theic Lordships of the Privy Council. Our atten- 
tion has been invited to the decision of theic 
Lordships of ihe Privy Council reported in 1935 
A. L. J. 973,^ where at p. 976 their Lordships are 
reported to have observed : 

“Their Lordships find it difficult to follow the reason- 
ing of the learned Judges. They do not see any valid 
ground for preferring one entry to the rival entry about 
the existence or non- existence of the right of pre-emp- 
tion. Suppose, there is a viahal consisting of 1000 
acres, in respect of which the tvdjib ul-arz contains an 
entry against the existence of tbe right of pre-emption. 
It would, according to tbe High Court, be open to tbe 
proprietors of that viaheil to create tbe right of pre- 
emption in respect of the entire area by adding to it 
one acre taken out of an adjoining innhal recognising 
the right of pre-emption, and thereby making a new 
tnalial of tbe two plots. There \YOuld then be a right of 
pre-emption in respect of not only one acre, but also 
one thousand acres, which constituted the original 
mahal and enjoyed, at that time, immunity from tbe 
restrictions imposed by the law of pre-emption.” 

It must, however, be noted that their Lordships 
of tbe Privy Council did not consider it neces- 
sary to make any definite pronouncement on the 
subject as, in their view, it was quite clear that 
the plaintiff had failed to establish that he was 
a cosharer in the mahal and on that ground 
tbe appeal was decided. 

^ [30] The learned counsel for the respondents 

has, however, strenuously contended that on a 
proper interpretation of the provisions of S. 5 of 
the Act it would follow that in a case like the 
present w’bere there is a right of pre-emption 
prevalent in one of the several villages compris- 
ed in a single mahal the right of pre-emption 
must be deemed to exist in tbe entire mahal. 
He has contended that the expression “whatever 


its extent and in whatever form it may be ex- 
pressed” in S. 5 (l) (a) has been the subject, 
matter of several decisions in this Court and in 
the light of those decisions, so he contends, it 
must be held that village Panti is also affected 
by the right of pre emption which is recorded in 
the wajib-uharzes relating to villages Hatipur 
and Jogipur which are component units of the 
same mahal as village Panti itself is. Learned 
counsel has conceded that the precise question 
which arises in the present case did not actually 
arise in tbe case decided by the Full Bench and 
in view of the observations of their Lordships of 
the Privy Council quoted above he does not pro- 
pose to take his stand upon the line of reasoning 
adopted by the Full Bench in 1929 A. L. J. 
1212 .^ 

[31] I now proceed to consider some of the 
decisions of this Court which have been cited 
regarding tbe interpretation of the expression 
“whatever its extent and in whatever form it is 
expressed “ in order to see whether they lend any 
support to tbe contention of tbe learned counsel. 
25 A. L. J. 487.® In this case two learned 
Judges of this Court held: 

‘‘If there is a record of custom in the wajib-ul-arz 
providing for pre-emption, whatever the extent of 
custom may be and in whatever way it may be 
expressed, there is a right of pre-emption under the 
Agra Pre-emption Act which can be exercised in respect 
of a petty proprietary interest.” 

It was argued in that case that the right of pre- 
emption extended only to a sale of proprietary 
interest. This contention, however, was repelled 
by their Lordships and it was held that w'hat- 
ever the extent of the custom may be and in 
whatever way it may be expressed, a right of 
pre emption under tbe Act could be exercised in 
respect of a petty proprietary interest. 

[-32] 1929 A. L. J. 429.^ In this case ‘also two 
learned Judges of this Court held that: 

“When a right of pre-emption is recorded in a icajib- 
nl-arz of tbe wanaZ, a right must be deemed to exist in 
view of tbe provisions of S. 5 of the Act, and the ques- 
tion as to what persons are entitled to exercise this right 
is to be determined by reference to S. 12 oi the Act and 
not to the recitals in the wajib-uharz.” 

In this case the tvajih-ul-ai'z recorded a custom 
of pre-emption but there was a recital in it to 
the effect that the cosharers of the village had 
no concern w’ith the resumed muafi and a part 
of the resumed muafi land comprised in a 
khewat had been sold. 

[33] 1930 A. L. J. 1115.® This is a docisioii 

by a Bench of two learned Judges of this Court. 
Their Lordships had to interpret the entry in 
the tvajih-ul-arz of 1217 Fasli in the village in 
question. It w'as held that it recorded a right 
of pre-emption. Theic Lordships w'ent on to 
observe: 
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“It is immaterial to consider to what extent that 
right was limited or confined. The existence of such a 
record of rights raises the presumption under S. 5, Agra 
Pre-emption Act that a right of pre-emption exists, and 
that right is to be exercised in accordance with the pro- 
visions of Ss. 11 and 12 of the Act.*’ 

The plaintiEfs and the vendor in that case were 
recorded as *‘Manzooridars'* and classified as 
inferior proprietors {malik-i-adna). They were 
held to be '"proprietors'* within the meaning of 
that expression as used in S. 4 of the Act; and 
the claim was decreed. 

[34] None of these cases, in my view, lays 
down any principle which can be invoked by the 
learned counsel for the respondents in support of 
his contention.^ The case in 25 A. L. J. 109^ and 
the case in 1929 A. L. J. 595® were oases in which 
the decision turned upon the interpretation of the 
terms of the wajib-ul-arzes concerned and it was 
held that a right of pre-emption was necessarily 
implied by the language used in the wajih-ul- 
arzes concerned. In the case before us the posi- 
tion in a nutshell is this: The loajih-uharz of 
malial Dasaon Saltanat records no right of pre. 
emption. This mahal Dasaon Saltanat com- 
prised no less than sixteen villages. Each of the 
individual villages appears to have a separate 
wajib-uUarz of its own appended to the wajib- 
nlarz of the mahal. The majih uharz relating 
to three of the villages, namely Hatipur, Jogipur 
and Bairai, no doubt records a custom of pre- 
emption but the fact remains that the wajib-ul- 
arz relating to village Panti records no such 
custom. Is there any reason to bold that the 
right of pre emption prevailing in three of the 
villages must govern all the villages comprised 
in the mahal when the ^oajib-ul^arz of the 
mahal itself records no right of pre-emption? 
Eurthermore, can it be held that the right of 
pre-emption prevails in village Panfi when 
neither the wajib-ularz of the mahal in which 
village Panti is situate nor the wajib-ul.arz of 
village Panti itself records a right of pre-emp- 
tion? It seems to me that the answer to both 
these questions must be in the negative. I find 
no support either on principle, or in any autho- 
rity placed before us for the contention of the 
learned counsel for the respondents. The question 
whether there is any wajih-ul-arz prepared 
l^rior to the commencement of the Pre-emption 
Act which records a custom, contract or declara- 
tion with respect to the right of pre-emption in 
respect of village Panti must necessarily depend 
upon the proper interpretation of the entries in 
the wajih-ularz. In the case before us, as men- 
tioned already, the wajib-ularz of village Panti 
records no custom. The wajib ul-arz of the 
mahal of which villags Panti is only one of the 
unit villages also records no custom. It must, 
therefore, follow that there is no wajib-ul-arz 


in respect of village Panti which records a 
custom, contract or declaration with respect to 
the right of pre-emption. Of the ruling cited 
before us, the case which in its facts comes very 
near to the facts of the present case is 1940 
A. L. J. 370.^ In that case the ivajih^uharz 
relied upon by the pre-emptors did not purport 
to be a wajib ul-arz with respect to any parti- 
cular mahal or to any particular village. On the ^ 
other hand, it purported to be a consolidated 
wajih-ul-arz with respect to all the villages in a 
particular pargana which included the village 
in which the sale had been effected. The wajih- 
ul-arz of the village itself contained no mention 
of the right of pre-emption. It was held that 
such a wajih-ul-arz was not a wajih-ul-arz as 
contemplated by S. 6, Agra Pre-emption Act and 
the record of the custom of pre-emption con. 
tained in the consolidated toajib-ul-arz of the 
pargana could not be made the basis of a find- 
ing that a custom of pre-emption prevailed in 
the particular village. 

[35] On a careful consideration of the language 
used in S. 5 of the Act. I can discover no justi- 
fication for extending the right of pre-emption 
from a village to a mahal simply because the 
village seems to be situate within the precincts 
of a Mahal. Similarly I find no justification for 
extending the right from one village to another 
solely on the ground that the two villages happen''^ 
to be comprised within the ambit of a single 
mahal. 

[36] For the reasons given above, I hold that 
the plaintiffs have failed to establish a right of 
pre-emption in village Panti. 

[37] In the result, therefore, I would allow 
second Appeals Nos. 1052 and 1053 of 1943, set 
aside the decrees passed by the learned Civil 
Judge and restore the decrees passed by the 
learned Munsif dismissing the suits with costs 
throughout. I would also allow First Appeal 
NO. 259 of 1943, set aside the decree of the 
learned Civil Judge, and dismiss the suit with 
costs throughout. 

[38] By the Court; We allow second Appeal 
Nos. 1052 and 1053 of 1943, Set aside the decree 
passed by the learned Civil Judge and restore 
those passed by the learned Munsif dismissing 
the suits with costs throughout. We also allow 
First Appeal No. 259 of 1943, set aside the decree 
of the learned Civil Judge and dismiss the suit 
with costs throughout. 

v.R. Appeals allowed* 
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Allsop J. 

/ On difference heticeen 

Malik and Wali Ullah JJ. 
Hahmanul Hasan — Plaintiff — Appellant v. 
Zahurul Hasan, and another — Defendants 
— Pespondents. 

First Appeal Nos. 377 and 463 of 1941, Decided on 
17-10*1946, from decision of Civil Judge, Allahabad, 
D/- 12-9-1941. 

(a) Evidence Act (1872), S. 31— Admission is not 
■conclusive against any party — Admission shown 
to be wrong is ineffective. 

Per J. — An admission is not conclusive evi- 

dence against any party. If from the facts it could be 
shown that the admission was wrong it would fail to 
have any effect. It is only prima facie evidence against 
the party making the admission and shifts the burden 
of proof i (1829) 9 B. & C. 577 and 29 All. 184 (P. C.), 

Bel. Oil. . 

(b) Mussalman Wakf Validating Act (1913) 

S. 3 Wakf alal-aulad reserving ultimate benefit 

to poor or for religious, pious or charitable 
purposes is valid — Word ‘family’ does not include 
any and every relation by blood or marriage. 

Per Malik J. — A tvaJcf alal-aulad in which the 
ultimate benedt is expressly or impliedly reserved by 
the poor or for any other purpose recognised by the 
Mussalman law as a religious, pious or charitable 
purpose of a permanent character is valid. [Para 15] 

The word “family” has not been dedncd in the Act. 
It is no doubt true that the word “family” has a very 
wide sense, but it cannot be said that it would include 
any and every relation by blood or marriage howsoever 
remote and that all their descendants should be includ- 
ed in that term. Though the rule against perpetuities 
may be inapplicable in the case of lineal descendants of 
the wahif,\tCfLnnot be said that the section was intend- 
ed to give the same exemption to the descendants or 
members of his family, generation after generation, and 
yet unborn: 15 A. I. R. 1928 All. 516 and 17 A. I. R. 
1930 All. 169, Be/. [Pftia I?] 

(c) Specific Relief Act (1877), S. 42— Suit against 
■mutawalli — Plaintiff not in possession — Mere 
declaration that property was not included in wakf 
claimed — Suit held barred. 

Per Malik J. — Where the plaintiff who is not in 
possession of the properly and could and ought to have 
asked for possession merely claims a declaration against 
the muiaicalli that the property was not included in the 
wakf and the wakif had no right to make a tvakf of 
such property, the suit is barred by S. 42. [Para 17] 

(d) Will Burden on party to prove absence of 

reasonable doubt as to execution of will — Causes 
for suspicion existing — Court can hold that will 
was not executed. 

Per Allsop J. — Where it is necessary to prove as a 
positive fact that the will was a forgery as would be the 
case in a criruinh.1 trial it might well be argued that 
causes for suspicion are not sufficient grounds of proof, 
but where the burden is on a party to prove that there 
was no reasonable doubt that the will bad in fact been 
executed by the testator, it cannot be urged that causes 
for suspicion are not sufficient to justify the 6nding 
that the will was not genuine as it is not necessary to 
arrive at such a finding and if causes for suspicion exist, 
a Court is perfectly justified iu refusing to accept the 
evidence that the will had been executed. [Para 39] 

Cases referred -. — 

1. (1829) 9 B. & C. 577 : 109 E. R. 215, Heane v. 
Rogers. 
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2. (’07) 29 All. 184 : 34T.A. 27 (P.C.), Chandra Kumar 
V. Cbandhuri. 

3. (’28) 16 A. I. R. 1928 All. 516 : 51 All. 40 ; 111 
I. C. 683, Mt. Musharaf v. Mt. Sikandar Jelian. 

4. (*30) 1930 A. L. J. 109 : 17 A. I. R. 1930 All. 169: 
52 All. 368 : 123 I. C. 369, Ghazanfar Husain v. 
Mt. Ahmadi Blbi. 

5. (1804) 10 Ves 522, Morice v. Bishop of Durham. 

6. (’99) 26 I. A. 71 : 23 Bom. 725 (P. C.), Ranchordas 
V. Parvatibai. 

P, L. Banerji, Musiaq Ahmad, M. N. Agartvala, 
Lalta Prasad and J. K. Srivastava—tot Appellant. 

S. N. Seth, L. M. Boy, Shah Haheeh and Sq. 
Bafique— for Respondents. 

Malik J. — This appeal arises out of original 
suit NO. 15 of 1937 which was filed in the Court 
of the Civil Judge of Allahabad and was tried 
along with suit No. 47 of 1937 filed in the same 
Court by Syed Zahurul Hasan and another and 
the two suits were disposed of by a common 
judgment and two appeals have been filed in this 
Court. 

[2] The suit out of which First Appeal No. 377 
of 1941 has arisen was filed by Syed Rahmanul 
Hasan for a declaration that 

“the sum of Rs. 10,000 deposited by Saiyed Sirajul 
Hasan, the former 9nutawalli, on 24-3-1936, in the 
Allahabad Bank.... forms part of the ‘waqf’ property and 
that the plaintiff as the viulwaUi is entitled to recover 
it from the Bank aforesaid.” 

[3] Dr. Sirajul Hasan died on 10-3-1937. The 
defendants respondents, Zahurul Hasan and 
Fatma Bibi, were bis step-brother and step-sister. 
Mt. Azizunnisa, wife of Dr. Sirajul Hasan, died 
in December 1932. She had executed a toaqf 
alal-aulad on 1-6-1920, under which she had 
appointed Dr. Sirajul Hasan as the first niut- 
xoalli. The plaintiff’s case is that Dr. Sirajul 
Hasan had with him the sum of Rs. 10,000 which 
was the income of the waqf property which he 
had deposited in the Allahabad Bank. On the 
death of Dr. Sirajul Hasan, in accordance with 
the provisions made in the deed of waqf Bah- 
manul Hasan, the plaintiff, became the next 
muitvalli. He brought this suit claiming the sum 
of money on the allegation that the money be- 
longed to the waqf and that he was, therefore, 
entitled to the same as the mutwalli. 

[4] The trial Court held against the plaintiff 
on the ground that it was not proved that the 
sum of R9. 10,000 was waqf money and dismis- 
sed the plaintift'’s suit. Babmanul Hasan has 
filed this appeal. 

[5] In the Court below though the plaintiff 
admitted that Mt. Fatma Bibi. defendant 2 , was 
the step-sister of Dr. Sirajul Hasan, the pator. 
nity of Zahurul Hasan was denied and it was 
suggested that ho was an illegitimate son of 
Sbauran Bibi, widow of Syed Nurul Hasan, and 
was born several years after his death. The 
learned Civil Judge, however, held against the 
plaintiff and in favour of Zahurul Hasan that he 
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was the legitimate son of his father, Nural 
Hasan. The learned Civil Judge remarked that 
though the point was raised in the pleadings the 
matter was not seriously pressed at the time of 
arguments by learned counsel for the plaintiff. 
Mr. Musbtaq Ahmad, learned counsel for the 
appellant, did not challenge the finding of the 
Court below. The point, therefore, is no longer 
in dispute that Zahurul Hasan and Fatma Bibi 
are the step-brother and step-sister of Dr. Sira- 
jul Hasan. 

[6] There is one more point which I may 
mention at the outset that though the point for 
decision before us is whether the sum of rb. 10,000 
is or is not waqf property, Mr. Mushtaq Ahmad 
learned counsel for the appellant has admitted 
that bis case that the sum of Rs. 10,000 is the 
waqf property depends entirely on the eviden- 
tiary value we attach to an admission in a will 
alleged to have been executed by Dr. Sirajul 
Hasan on 5-3-1937. The case, therefore, though 
it really is a case for a declaration as to whether 
the sum of Rs. lo.ooo is or is not waqf property, 
has turned out to be a ease where the only point for 
decision before us is the question whether the will 
propounded on behalf of Rabmanul Hasan was 
the last will and testament of Dr. Sirajul Hasan 
and was genuine. That was the issue which was 
hotly contested in the lower Court and that is 
the only issue which has been pressed before us. 
I may mention that it is unfortunate that the 
plaintiff instead of filing an application for pro- 
bate and having the will proved in a probate 
Court should have attempted this circuitous 
method of getting a decision on the question of 
the genuineness of the will, specially in the ab- 
sence of others who may claim to be beneficially 
interested under *the will and who are not parties 
to this litigation, the result of which may be that 
our decision on the question of the validity of 
the will would not be the final decision on the 
point and further litigation by other parties, who 
are not parties to this suit, may be the result. 

[7] Dr. Sirajul Hasan originally belonged to 
Bharatpur. He was born on 18-5-1859, and 
received some medical training in Agra and was 
then employed as a hospital assistant in military 
hospitals. Pie retired about the year 1919 from 
Allahabad and it may be that it was on that 
account that be settled here as a medical practi- 
tioner. He was married to Mt. Azizunnisa at an 
age when he was very young as we find that on 
9-12-1879 she is mentioned as bis wife. She was a 
resident of village Shahpur in the district of 
Fatehpur. They had a daughter, Qamrunmsa, 
who WJL 3 married to Mohammad Salim. Qamrun- 
nisa and Mohammad Saleem had two sons. 
Nurul Hasan and Qamrul Hasan. It is not known 
when Qamrunnisa died. Quamrul Hasan died 


when he was about two years old. Nurul Hasan 
died in August 1922. Dr. Sirajul Hasan's father 
was also known as Nural Hasan. He died \pi 
the year 1877. By his first wife, Hayatunnisa, he 
had Dr. Sirajul Hasan. By his second wife;. 
Shauran Bibi, be had a daughter Fatma and a- 
son, Zahurul Hasan. Mt* Azizunnisa was a. 
daughter of Ghulam Ali and her mother was one 
Zainab Bibi. Her sister was known as Nasihan 
Bibi and Rabmanul Hasan, plaintiff, is the son 
of Nasiban Bibi. Rabmanul Hasan has another 
brother, Nizamuddin, whose name we find some> 
times mentioned in the evidence though that is 
not of very much importance. Dr. Sirajul Hasan 
seems to have flourished in his profession and. 
he made some money. As is usual in Indian 
families, his relations who were not so well off 
as himself lived with him and were brought up 
and maintained by him. Zahurul Hasan whn 
was probably a posthumous son, was brought up 
by Dr. Sirajul Haean and was admitted into the 
C. A. V. High School, Allahabad, on 10-7-1896. 
His residence in the application was given as. 
Shahpur, district Fatehpur. Mt. Fatma Bibi 
must have been living with her husband, Mukhtar 
Ahmad, who belonged to village Airayan, dis- 
trict Hathgaon. We do not know when 
Azizunnisa’s relations, that is, Nasiban Bibi’a 
sons, Rabmanul Hasan and Nizamuddin, came 
to live with Dr. Sirajul Husan, but there is no 
doubt that they had for some time been living: 
with him before his death and so was Mohammad 
Salim, his son in-law. It appears, however, that 
as Zahurul Hasan grew up, Dr. Sirajul Hasan 
found him spiteful and the relations between the- 
two became extremely strained and by about 
1914 or 1915 they were on terms of enmity* The 
position, therefore, in the year 1920 when Mt. 
Azizunnisa executed a deed of wakf was that 
the entire interest of Dr. Sirajul Hasan and 
Azizunnisa were centred round Nurul Hasan^ 
their daughter’s son. Besides, they had Nasiban 
Bibi’s sons in whom also they were interested. 

[8l On 1-6-1920, Mt. Azizunnisa executed a 
deed of waqf under which she made Dr. Sirajul 
Hasan, the first mutwalli. It is provided in this 
waqf that RS. 30 per annum was to go towards 
charitable objects and the rest of the income was 
to go towards the maintenance of Nurul Hasan 
and his descendants who were to be the muU 
wallis after Dr. Sirajul Hasan and Mt. Azizun- 
nisa, generation after generation. If the branch of 
Nurul Hasan failed, the next mutwalli was to 
be from among the descendants of NasibaniBibi. 
They were to spend one-fourth of the income 
for charitable purposes and spend the rest on the 
maintenance of the descendants of Nasiban Bibi. 
After Nasiban Bibi's line was also exhausted the 
waqif was not interested in any one else and 
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it is provided that any Hanafi Mussalman could 
be muiawalli of the waqf property but he would 
get only ten per cent, after repairs to the houses, 
payment of ta^es, etc., as his remuneration and 
the rest of the income would be spent to- 
wards the education of Muslim children and 
other charitable objects. Nurul Hasan predeceas- 
ed Dr. Sirajul Hasan and Nasiban Bibi and 
died in August 1922 without having left any 
descendant. The wakif bad not foreseen this 
possibility. The deed is silent as to what is to 
happen in that contingency. According to the 
terms of the waqf deed, Dr. Sirajul Hasan, so 
long as he was muiaioalli^ was bound to spend 
only Rs. 30 annually for charity and there is no 
provision in the deed of waqf about the expendi- 
ture of the rest of the income, which was meant 
for the maintenance of Nurul Hasan and his 
descendants, in case Nurul Hasan died in the 
lifetime of Sirajul Hasan and left no descen- 
dants. I am doubtful whether this income, if 
Sirajul Hasan had allowed it to accumulate in 
his hands, would form part of the waqf pro- 
perty. There is no direction in the deed of waqf 
that it should be spent for any charitable object. 
If Nural Hasan or any of his descendants had 
been alive and only part of the income had been 
spent by Dr. Sirajul Hasan, they could have 
claimed from him the rest of the money in his 
hands as their money which had belonged to 
them. It could not be then urged by Dr. Sirajul 
Hasan that the accumulations out of the balance 
of the income after spending Rs. 30 per annum 
for charity belonged also to ivaqf and in the view 
that I take about the genuineness of the will it 
is not necessary for me to express any definite 
opinion on the point. Learned counsel for the 
appellant has clearly stated before us that he 
relies entirely on the admission in the will to 
prove his case and if he has failed to prove the 
will his case must fail. An admission is not con- 
clusive evidence against any party. If from the 
facts it could be shown that the admission was 
wrong it would fail to have any effect {see (1829) 
9 B & o. 67?]: 109 E. R. 215^). It is only -prima 
facie evidence against the party making the 
admission and shifts the burden of proof : see 
29 ALE. 184.* Nurul Hasan died in 1922 and 
Sirajul Hasan in 1936. During this period of 
fourteen years, the total sum to be spent for 
charity, according to the waqf deed, was 
Rs. 420 and it could not, therefore, amount to 

BS. 10,000. 

[9] Apart from that, however, I am not at all 
satisfied that the plaintiff has proved the will 
relied upon by him. The evidence produced on 
behalf of the plaintiff to prove this document 
consists of the statements of Mohammad Hasan 
Khan, an attesting witness, and Sakbawat Husain, 


the scribe. [His Lordship after considering the 
evidence proceeded:] 

[10] On the whole, I feel satisfied that the 
decision of the Court below was right and the 
will has not been proved to be the genuine will 
left by Dr. Sirajul Hasan. 

[11] On the statement made by learned counsel 
for the plaintiff that there is no other evidence 
to prove that the sum of Rs. 10,000 was xoaqf 
property and on my finding that the will is not 
a genuine document, the admission in the will 
cannot be relied upon as an admission of Dr. 
Sirajul Hasan and the plaintiff’s case must, there- 
fore, fail. I would, therefore, dismiss this appeal 
with costs. 

[12] As regards First Appeal No. 453 of 1941, 
this appeal arises out of Suit No, 47 of 1937 which 
was brought by Syed Zahurul Hasaa, appellant, 
and Mt. Fatima Bibi, respondent against Syed 
Rahmanul Hasan who was the plaintiff in the 
other suit. The relief claimed in the suit was 
that “it may be declared that the plaintiffs are 
the owners of the houses entered in list (a) an- 
nexed to the plaint.” 

[13] One Dr. Sirajul Hasan was the half 
brother of the plaintiffs, Zabural Hasan and 
Fatima Bibi. He died on 10-3-1937. His wife, 
Mt. Azizunnisa, had predeceased him in 
December 1932. In her lifetime on l-G-1920, she 
had executed a waqf alal-aulad. In the waqf 
she had included houses Nos. 1, 2, 4, 5 and G 
mentioned in list (A). Counsel for both parties 
are agreed that house No. 3 in list (A) which is 
described as house with site, previous No. 40 and 
recent No. 42, situate in mohalla Sabzimandi, 
Allahabad, was not included in the waqf. The 
plaintiffs' case was that these bouses which had 
been purchased on various dates in the name of 
Mt. Azizunnisa really belonged to Dr. Sirajul 
Hasan and she had, therefore, no right to make 
a tuaqf of the same and the waqf was invalid. 
The plaintiffs, therefore, alleged that on the death 
of Dr. Sirajul Hasan who, they say, was the 
owner of the property in list (A), the property 
came by inheritance to the plaintiffs and they 
became the owners thereof. 

[14] Learned counsel for the appellant has 
relied on the finding of the Court below that the 
houses were purchased with the money of 
Dr. Sirajul Hasan and has argued that the law 
is now well settled that the beneficial ownership 
in the absence of anything to the contrary vests 
in the person who provides the purchase money 
and Mt. Azizunnisa must, therefore, be 
deemed to be a mere benamidar. The defen- 
dant’s case was that the dower of Mt. Azizunnissa 
was one lakh out of which she had been paid 
from time to time about Rs. 50,000 and that it 
was with this money that she purchased the 
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houses and rebuilt the same. Learned counsel fourth of the income was to be spent for chari- 


for the appellant has argued that it was unlike, 
ly that a young man in the position of Dr. 
Sirajul Hasan, who was at the time of his mar- 
riage drawing a salary of about Es. 12 as an 
assistant in a military hospital, would agree to 
a dower of a lakh of rupees. Mt. Azizunnisa, 
according to learned counsel, was the daughter 
of an elcka driver and her mother was a cook 
in the house of one Zakir Ali. According to the 
appellant, the marriage took place in 18S1 and 
in support of this contention a document dated 
8 - 11 - 1881 , has been produced. It also mentions 
that her dow’er was only Es. 500, We have 
looked at the original document and I have no 
hesitation in agreeing with the finding of the 
Court below that the document is not genuine. 
An extract of the service book of Dr. Sirajul 
Hasan is printed at p. 77 and from that it ap- 
pears that Azizunnisa was married to him even 
prior to 9-12-1879. In the %oaqf deed itself to 
which Dr. Sirajul Hasan was an attesting wit- 
ness it is mentioned that the dower of Azizun- 
nisa was a lakh of rupees out of which she had 
been paid from time to time es. 50,000. The 
sale-deeds of all the houses included in list (a) 
are in the name of Mt. Azizunnisa. They were 
recorded in the municipal khasras in her name. 
Some of these houses were rebuilt by her and 
the permission to build was applied for by her 
and was given to her. Under the toaqf deed 
Dr. Sirajul Hasan was appointed as the first 
mutxoalli and we have a large number of rent 
agreements and receipts for house-tax and 
water-rate in the name of Dr. Sirajul Hasan 
as muUoalli, The plaintiffs are only claiming 
as heirs of Dr. Sirajul Hasan and the admis- 
Bions of Dr. Sirajul Hasan and bis conduct are 
evidence against them. I feel satisfied that Mt, 
Azizunnisa was the owner of the property and 
Dr. Sirajul Hasan, even if he provided the funds, 
intended her to be the beneficial owner of the 

[15] Learned counsel has argued that the 
xoaqf is had as the effect of the dispositions 
was to give the income in substance to the 
te^^tator’s family and the charitable dispositions 
were illusory. Whatever may have been the 
position before the Mussalman A\aqf Validating 
Act (6 [VI] of 1913). it is clear now that a ivaqf 
alal-aulad in which the ultimate benefit is ex. 
pressly or impliedly reserved for the poor or for 
any other purpose recognised by the Mussalman 
iLaw as a religious, pious or charitable purpose 
of a permanent character, is valid. Under this 
waqf deed the xvakif provided for the mainten- 
ance of Nurul Hasan, her daughter’s son and 
his descendants. After Nurul Hasan’s line was 
exhausted, the deed of xoagf provided that one- 


table purposes and the rest was to be spent for - 
the maintenance of the descendants of Nasiban 
Bibi, the sister of tbe xuakift and if no one was 
left among the descendants of Nasiban Bibi any 
Hanafi Mussalman could be appointed mut- 
walli and he was to get only ten per cent, as 
his remuneration and the rest of the income 
was to he spent towards tbe education of Muslim 
children and other charitable objects. 

[16] Tbe Mussalman Wakf Validatmg Act 
(6 [VI] of 1913) set at rest two points on which 
there was divergence of opinion before the 
passing of the Act. Firstly, it settled the ques- 
tion that a Mohammadan can make a waqf 
for the maintenance of the members of his 
family and his descendants, generation after 
generation, so long as the ultimate benefit is, 
expressly or impliedly, reserved for the poor 
or for any other purpose recognised by the 
Musssalman Law as a religious, pious or 
charitable purpose of a permanent character. 
Secondly that it would not invalidate a waqf 
merely because the immediate benefit is to go 
to the xoahif or the members of his family, bis 
children or his descendants and the wag/ would 
not be illegal on the ground that the effect waS(to 
give the property in substance to the testator’s 
family and the wag/ was illusory. 

Cl7] In the case before us there is no difiScuIty 
so far as the dedication for the maintenance of 
the xuaki /, her husband or her children is con- 
cerned. The question is whether Mt. Nasiban 
and her descendants could be included in the 
term ‘family’. The word ‘family’ has not been 
defined in the Act. It is surprising that the 
Legislature should have used a term which, 
though in a sense has a well defined meaning, 
is a term of great flexibility and is capable of 
any different meanings according to the connec- 
tion in which it is used. The meaning of the 
w'ord came to be considered in two cases by this 
Court, see A. I. R. 1928 ALL. 616^ and 1930 A.L.J. 
109.^ It is no doubt true that the word ‘family’ 
has been interpreted in a very wide sense, but 
it could not be said that it would include any 
and every relation by blood or marriage howso- 
ever remote and all their descendants should be 
included in that term. Though the rule against 
perpetuities may be inapplicable in the case of 
the lineal descendants of thb^wafet/, I do not 
think the section was intended to give the same 
exemption to the descendants or members of 
his family, generation after generation, and yet 
unborn. Another question that still remains un- 
settled is whether it is necessary that the object 
of the wag/ should be clearly specified so that 
the wakf may not be vague for uncertainty. 
Under the Wakf Validating Act the ultimate 
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benefit must be reserved for the poor or for any 
purpose recognised by the Mussalman Law as 
religious, pious or charitable. The rule of English 
Law ( ( 1804 ) 10 ves. 622 ®) that the object of the 
trust must be certaih otherwise the trust would 
be invalid for uncertainty has been applied by 
their Lordships of the Judicial Committee to 
casesof Hindu trusts, (l899) 26 1. A. 71.® The question, 
however, whether the same principles are to be 
applied to a Muslim waqf is not free from 
doubt. According to Abu Yusuf {see Baillies 
Digest, p. 559, and Hedaya, vol. 11, Book xv. 
p. 341 et aeq) even if the object is not expressly 
mentioned, it may be implied that the waqf is 
for the benefit of the poor. Patawa Alamgiri has 
accepted the view of Abu Yusuf in preference to 
the views of Abu Hanifa and Muhammad. Before 
the Wakf Validating Act the law had been, more 
or less, well settled that it was necessary that 
there should be an express mention of the object 
of the tvaqf before the tuaqf could be valid. 
The Wakf Validating Act, however, seems to 
have accepted the other view as it provides that 
the ultimate benefit may be expressly or 
impliedly reserved. This question, however, 
need not be seriously considered in this case 
as apart from the fact that they were not clearly 
raised at the Bar, the suit must fail on the 
ground of S. 42 . Specific Relief Act. The plainUefs 
were not in possession of the property. They 
could have and ought to have asked for posses, 
sion as against the muiioalli. They merely 
claimed a declaration that the property was 
not included in the waqf and the loakif bad no 
right to makeaM;ag/of such property. The lower 
Court had rightly held that the suit was barred 
by S. 42 , Specific Relief Act. There is no force in 
this appeal and I would dismiss it with costs. 

[ 18 ] Wall Ullah J. — I have bad the advan. 


tage of reading the judgment of my learned 
brother. I regret, however,’ that I am nob able 
to share his views re the genuineness of the will. 
This appeal has arisen out of Suit No. 15 of 1937 
for a declaration that a sum of Es. 10,000 
deposited by one Dr. Sirajul Hasan (now deceased) 
as mutaioalli of a waqf in the Allahabad Bank 
on 24-3-1936 forms part of the waqf property of 
which he was the mutawalli and that the plaintiff 
as the pvesent'mutawalli of thQ'toaqf was entitl- 
ed to recover the ‘■same from the said Bank. 

[19] The waqf referred to in the relief was 
admittedly created by Mt. Azizun Nisa, wife of 
Dr. Sirajul Hasan, on 1- 6-1920 and the deed 
relating to it is printed at p. 149 of the paper- 
book. It comprises certain house properties which 
formed the subject-matter of a connected suit — 
suit NO. 47 of 1937 brought by tw'o of the defen- 
dants of Suit NO. 15 of 1937 against the present 
plaintift’-appellant in the same Court for a 
declaration that they were the owners of certain 
propet ties as heirs to Dr. Sirajul Hasan who, 
according to them, w’as the real owner of those 
houses and not his wife Mt. Azizun Nisa, who 
had purported to dedicate the same under the 
deed dated 1.6 1920. 

[20] Both the suits mentioned above were 
disposed of by the learned Civil Judge by a 
common judgment and they were both dismissed. 

[21] First Appeal no. 377 of 1941 was filed by 
the plaintiff, Syed Rahmanul Hasan, against 
the decree passed in Suit No. 15 of 1937. First 
Appeal NO. 453 of 1941, which is a connected 
appeal was filed by the plaintiff* against the 
decree passed in the later Suit No. 47 of 1937. 
The relationship of the parties with whom wo 
are concerned will appear from the pedigree set 
out below : 

[22] This pedigree is admitted except in res- 
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pect of the position of Zahurul Hasan. The case 
of Rahmauul Hasan, the plaintiff', in Suit NO. 15 
of 1937 was that Zahurul Hasan was not an heir 
to Dr. Sirajul Hasan inasmuch as he (Zahurul 
Hasan) was born to Shaooran Bibi'not by Nurul 
Hasan but by someone else with whom Mt. 


Shaooran Bibi had lived as a mistress. Zahurul 
Hasan's case, on the other hand, was that be 
was the son of Nurul Hasan by Mt. Shaooran 
just as Fatma Bibi was the latter’s daughter 
and, as such he was au heir to Dr. Sirajul 
Hasan like Fatma Bibi herself. 
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[ 23 ] In the Court below, plaintiff Rahmanul 
Hasan, who is the appellant in this Court, did 
not press his plea of Zahurul Hasan^s illicit 
birth nor was this point stressed in this Court 
by the learned counsel who appeared for him. 
It may, therefore, be taken that these cases 
should be dealt with on the footing that the 
pedigree set out above represents the common 
case of the parties. 

[243 The case of the plaintiff-appellant of Suit 
NO, 15 of 1937 was that Mt. Azizun Nisa, the 
wife of Hr. Sirajul Hasan, had validly executed 
a deed of waqf on 1-6.1920 in respect of a number 
of bouses (with the exception of house no. 42 
(new) of the connected Suit No. 47 of 1937) ap. 
pointing her husband as the first mutaxoalli and 
after his death herself as the second mutawalli 
and after her own death her daughter's son 
Nurul Hasan, as the third mutaxoalli. It was 
provided that if Nurul Hasan did not leave 
surviving him any male or female children the 
children of her own sister Mt. Nasiban Bibi, 
were to be mxitaxoallis. Admittedly Azizun Nisa 
predeceased her husband, Dr. Sirajul Hasan, and 
her daughter’s son Nurul Hasan had died about 
ten years before the death of Azizun Nisa, so 
that on the death of Dr. Sirajul Hasan, which 
took place on 10-3-1937 Rahmanul Hasan, the 
plaintiff, appellant, became the next mutaxoalli 
under the deed of xoaqf in question and he filed 
the Suit No. 16 of 1937 in that capacity. His 
further allegation was that Dr. Sirajul Hasan on 
5-3-1937 had executed a will with regard to his 
own properties and that he had clearly declared 
in that will that the sum of rs. 10,000 deposited 
by him in the Allahabad Bank formed the income 
of the xoaqf property and was xoaqf, 

[ 25 ] In this appeal, we are concerned with 
the will of Dr. Sirajul Hasan only so far that 
it may furnish evidence of a declaration by 
Sirajul Hasan that the amount of Rs. 10,000 
belonged to the xoaqf and was not part of the 
testator’s own property. It would for this reason, 
be wholly unnecessary either to raise the ques- 
tion of the validity of this will under the 
Mohammedan Law or to pronounce a definite 
opinion upon the same. It is for this reason that 
no arguments have been addressed to the Court 
on that aspect of the matter. The evidence and 
the circumstances of the case have to be care- 
fully weighed and considered only in so far as 
they may establish the will as a genuine docu- 
inent in the sense that it was actually executed 
by Dr. Sirajul Hasan so 'as to provide evidence 
of his own admission that the amount in dispute 
belonged to the xoaqf and was not his personal 
property. 

[2G] The defence taken by the two defendants 
to the suit viz., Zaburul Hasan and Fatma 


A. I.B. 

Bibi, who filed separate written statements, was 
that the properties covered by the deed of waqf 
had all been .acquired by Dr. Sirajul Hasan with 
bis own money, but ostensibly in the name of 
his wife Mt. Azizun Nisa, He was accordingly 
the owner of those properties, that the said 
properties had never been dedicated as waqf 
but were possessed and enjoyed by Dr. Sirajul 
Hasan as his own personal properties, that the 
will dated 5-3-1937, had never been executed by 
Dr. Sirajul Hasan but was a forged document, 
It was finally asserted that by reason of his 
mental condition and loss of eye-sight and also 
on account of the fact that be suffered from 
death illness {marzul maut) he was quite unable 
to execute a valid will. On these allegations, 
the defendants claimed the amount of Es. 10.000 
alleged by the plaintiff as waqf to be part of 
the personal assets of Dr. Sirajul Hasan and 
consequently liable to be inherited by his heirs, 
i. 6., the defendants. 

[273 The learned Civil Judge found that the 
properties covered by the deed of waqf had 
been acquired by the named Mt. Azizun 

Nisa with her own money which she had received 
from her own husband in . part payment of her 
dower, that the xoaqf was valid and had been 
acted upon ever since its inception on 1-6-1920, 
and that it had been acknowledged as such by 
Dr. Sirajul Hasan himself as the first mutawalli 
under the deed. He further found that the deed 
of will dated 6-3-1937 relied upon by the plaintiff- 
appellant was not genuine but a forgery and 
that in the absence of any other evidence in the 
light of which the character of a xoaqf could he 
impressed upon the amount of Rs. 10,000 the 
same could not be held to be an amount belong- 
ing to the waqf. In view of these findings, the. 
learned Civil Judge dismissed both the suits with 
costs as mentioned above. 

[ 28 ] The arguments of the learned counsel 
for the parties were confined so far as this appeal 
is concerned only to the question of the genuine- 
ness of the will and they cover not only an 
examination of certain general circumstances 
having a direct bearing on that question but 
also of the actual evidence in the case which is 
both direct and of a circumstantial nature. No 
arguments were addressed by the learned counsel 
for the appellant regarding the question of the 
alleged illegitimacy of Zahurul Hasan nor were 
any arguments addressed by the learned counsel 
for the respondents regarding the alleged mental 
or physical incapacity of Dr. Sirajul Hasan as 
affecting the value of the declaration made by 
him in the deed of will. [His Lordship after consi- 
dering the evidence and the circumstances of the 
case and the criticisms of the Civil Judge regard- 
ing the same proceeded :3 
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[29] The criticisms of the learned Civil Judge 
Above referred to are not, in my opinion, suffi- 
cient or cogent either to explain away the 
'Circumstances which have been pointed out and 
discussed earlier in this judgment or to adversely 
affect the testimony of the two classes of wit- 
•nesses examined by the plaintiff appellant in 
support of the will relied upon by him. While 
it is always possible to conceive of hypothetical 
objections to the genuineness of a particular 
document on various grounds, the final decision 
of the issue vi.z., whether the will was a genuine 
document or not must depend on the value of 
the actual evidence produced in the case,' the 
credibility of which must depend on its own 
intrinsic merit as well as corroboration, if there 
be any, by other materials on the record and 
circumstances of the case. 

[30] I have dealt with the entire evidence in 
•detail and I have also considered what might be 
characterised as the circumstantial evidence in 
the case with care. In my judgment the case 
of the plaintiff appellant that Dr, Sirajul Hasan 
executed the deed of will in dispute and therein 
declared that the sum of Rs. 10,000 in deposit 
with the Allahabad Bank belonged to the toaqf 
was fully established. Before concluding I may 
mention here that Zahurul Hasan himself ad- 
initted in hia statement as quoted by the learned 
Civil Judge in his judgment (at p. 64) that “the 

^ income of the property which was included in 
the waqf was also deposited in the Allahabad 
Bank." A sum of Rs. 10,000 was actually in 
■deposit with the Allahabad Bank, City Branch, 
at the time of the alleged will as would appear 
from the Bank Pass-book (Ex. 119) printed at 
p, 192 of the paper book. 

[ 31 ] Finally in view of all the circumstances 
and the evidence discussed above, I unhesitat- 
ingly come to the conclusion that the will dated 
on 5-8-1937, relied upon by the plaintiff appellant 
was a genuine will executed by Dr. Sirajul 
Hasan, that the sum of Rs. 10,000 which is the 
subject-matter of suit No. 15 of 1937 was ac- 
knowledged by the testator as money belonging 
to the xoaqf, 

[ 32 ] I now take up the connected appeal 
NO. 453 of 1941 tiled by Syed Zahurul Hasan 
against Rahmanul Hasan impleading Mt. Patma 
Bibi, plaintiff i, as a pro forma respondent. 
This appeal arises out of a suit No. 47 of 1937 

( filed by the appellant and the said pro forma 
respondent against Rahmanul Hasan for a decla- 
ration that the plaintiffs were the owners of the 
houses detailed at the foot of the plaint. Their 
allegations, as has been briefly stated, earlier in 
fhis judgment, were that Dr. Sirajul Hasan had 
acquired these houses with hia own money osten- 
sibly, in the name of his wife Mt. Azizun Nisa 


and that he was and remained throughout his life 
the owner of those houses, that the deed alleged 
to be a deed of waqf executed by this lady had 
neither been intentionally executed by her nor 
had she any right to execute the same and that 
the waqf had never been acted upon but that 
the income from the property was always treated 
as belonging to Dr. Sirajul ,Hasan, the husband 
of the executant. The plaintiffs claimed the 
reliefs as heirs of Dr. Sirajul Hasan. There was 
a further allegation in the plaint that Dr. Sirajul 
Hasan having originally contracted intimacy 
with Azizun Nisa subsequently married her on 
what is known as Sharai dower, the amount 
of which later on was specified by the plaintifls 
as Rs. 500 only. 

[33] The respondent Rahmanul Hasan denied 
these averments in his defence and pleaded that 
Mt. Azizun Nisa had been from the very be- 
ginning the lawful wife of Dr. Sirajul Hasan, 
that her dower was one lac of rupees as admit- 
ted by Dr. Sirajul Hasan himself, that out of 
this the latter had paid fifty thousand rupees 
on different occasions to his wife, that the pro- 
perties in dispute bad been acquired with this 
money from time to time by the lady herself, 
that she was thus their absolute owner, that she 
had' validly and rightfully executed a deed of 
toaqf on 1-6-1920, appointing herself as the first 
viutwalli and that the husband had up to his 
death on 10-3-1937, acted and acknowledged his 
position as such. He further pleaded that the 
toaqf had been fully acted upon and that the 
plaintiffs were not entitled to claim the pro- 
perty as heirs of Dr. Sirajul Hasan. There was a 
further plea that Zahurul Hasan plaintiff, not 
being the son of Nurul Hasan, father of Dr. 
Sirajul Hasan could not be an heir to Mr. Sirajul 
Hasan. This last plea appears to have been 
abandoned in the Court below and was not 
pressed in this Court also. 

[34] The learned Civil Judge accepted the 
case of the defendant Rahmanul Hasan on all 
the above points except the last and dismissed 
the suit w'ith costs. [His Lordship after con- 
sidering the deed of waqf and other evidence 
proceeded:] 

[35] In view of the facts set out above, we 
find ourselves in complete agreement with the 
learned Civil Judge that Mt. Azizun Nisa was 
not the owner of the properties dealt with by 
her under the deed of waqf in question, that 
she* had willingly and rightfully executed that 
document which was duly enforced and acted 
upon, that the plaintiffs w’ere not entitled to 
claim those properties as heirs of Dr. Sirajul 
Hasan. 

[36] In view of all that has gone before I 
would allow First Appeal No. 377 of 1041 and 
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aet aside the judgment and decree of the Court 
below in Suit No. 15 of 1937. I would decree 
the claim of the plaintiff appellant Rah- 
manul Hasan who will be entitled to his costs 
in both the Courts from the defendant-respon- ’ 
dents who will bear their own costs. For 
the same reasons I would dismiss First Appeal 
No. 463 of 1941 with COStS. 

[37] Allsop J. — The suit which has given 
rise to this appeal w’as filed by Rahmanul Hasan, 
the mutwalli of a loaqf in order to obtain a 
declaration that a sum of Rs. 10,000 in deposit 
in the Allahabad Bank was waqf property. The 
previous mutwalli was Sirajul Hasan. He de- 
posited the money on 24-3-1936, in his own right 
and not on behalf of the ^oaqf. The defendants, 
Zahurul Hasan and Mt. Fatma, were the children 
of Nurul Hasan by bis second wife, Mt. Shauran 
Bibi. Sirajul Hasan was the son of Nurul 
Hasan by his first wife, Hayat-unnisa. Rah- 
manul Hasan’s suit was dismissed by the trial 
Court. He appealed to this Court. When the 
aj^peal came before a Bench of two Judges, the 
learned Judges disagreed and they have con- 
sequently referred a question to me for my 
opinion. 

[38] The main, if not the only evidence that 
the sum of Es. 10,000 belonged to the waqf was 
a statement contained in a will alleged to have 
been executed by Sirajul Hasan on 6 3-1937. 
The trial Court held that the execution of this 
will was not proved. In appeal one of the 
learned Judges agreed with the trial Court and 
the other came to the conclusion that the will 
had been executed by Sirajul Hasan as alleged 
by the plaintiff-appellant. The question referred 

“Is the will {icasiydlnama) dated 6'3-1937 a genuine 
document executed by Bi- Sirajul Hasan? * 

Sirajul Hasan died on 10-3-1937, five days after 
the will is alleged to have been executed. He 
was about seventy-nine years of age at that time. 
His wife, Mb Azizunnissa, and his daughter, 
Mt. Qamrunnissa, were also dead. Mt. Qamrun- 
nissa had married a man called Muhammad 
Salim who was alive. Sirajul Hasan’s deceased 
■wife had a sister Mt. Nasiban, who had two 
sons, the plaintiff, Rahmanul Hasan and a man 
called Nizam Uddin alias Munne. Zahurul 
Hasan and Mt. Fatma were Sirajul Hasan’s 
lieirs under tbe Muhammadan law, but Zahurul 
Hasan and Sirajul Hasan had been on bad 
terms for a number of years. Sirajul Hasan 
had not been very well for a considerable time. 
H© WQ.S suffGting from soins ii6art troubl© QUcl 
some form of indigestion, but the evidence of some 
of tbe witnesses produced by the plaintift was 
that he was not bed-ridden and had in fact 
visited some imtients two or three days before 


be died. He was apparently a qualified doctor 
who was well known in Allahabad. [His Lord- 
ship after considering the evidence and circum- 
stances of the case came to the conclusion that 
there were causes for suspicion about ^he vali- 
dity of the will and proceeded :] 

[39] On the whole I am satisfied that the 
learned Judge of the trial Court was perfectly 
justified in refusing to accept the evidence that 
the will had heed executed. Considerable argu- 
ment was addressed to me on the points which 
1 have mentioned and it was urged that all 
these causes for suspicion were not sufficient to 
justify the finding that the will was not genuine, 
but I must point out that it is not necessary to 
arrive at such a finding. If it was necessary 
to prove as a positive fact that tbe will was a 
forgery, as would be the case in a criminal trial, 
it might well be argued that causes for suspicion 
are not sufficient grounds of proof, but this is 
a case where the burden of proof is on tbe 
plaintiff. He had to prove that there was no 
reasonable doubt that tbe will had in fact been 
executed by Sirajul Hasan. 

[40] In my judgment the matter is at least 
open to very grave doubt and, therefore, my 
answer to the question which has been put to^ 
me is that the execution of the will is not 
proved. My finding may be put before the 
Bench which has referred the question. 

[41] By the Court.— In view of the decision 
of the learned third Judge that the will relied 
upon by the plaintiff has not been proved ac. 
cording to law this appeal must fail and it is, 
therefore, dismissed with costs. 

V B Appeal dismissed. 
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ALLSOP AND SiNHA JJ. 

Sahu Shib Shakti Saran and another — 
Defendants — Appellants v. Piarey Dal and 
others — Bespondents, 

First Appeal No. 203 of 1943, Decided on 7-10-1946 
from decree of First Civil Judge, Meerut, D/- 9-1-1943. 

(a) Hindu law — Will — Construction — Testator 
devising all his property to his wife with rights of 
transfer as absolute owner — Power to adopt any boy 
she likes given by will — Subsequent addition of 
clause to will prohibiting widow from adopting boys 
from particular families and taking away her power 
of gift — Widow allowed to alienate property only in 
case of necessity — On construction, will held to 
confer a Hindu widow’s estate on wife of testator. 

A Hindu who had died In the year 1898 leaving 
behind him his two widows executed a will in 1877 
which provided as follows: “Affer my death my second 
wife K shall be tbe absolute owner in possession of the 
entire immovable and movable property belonging to me 
with a right to sell, mortgage, make a gift of and trans- 
fer It otherwise. I authorise E to adopt when she 
wishes, after my death, any boy whom she likes. After 
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malcing an fidoption, neither K nor the adopted son 
shall have any power to make a transfer of my property 
daring the lifetime of K. K shall act as the guardian of 
the adopted son till he comes of age and during his 
minority shall have power to carry on the management 
of the property. After the attainment of majority by the 
adopted SOD I ho UDd £ sball havo powor to carry od the 
management and to enjoy the income of the property 
either jointly or in equal shares.” The will further pro- 
vided that in the event of death of the first adopted son 
K was to have power to adopt a second or third son. 

In the year 1896 the testator added the following 
clause to the will: “Further it is stipulated that if K 
should wish to adopt a son, she shall not adopt any one 
of the relations of her family or of that of B. If my 
brother J, should give his son in adoption she 
should adopt him, otherwise she should adopt some 
other boy, and she shall not have power to make a gift. 

In case of necessity K shall have power to sell or mort- 
gage a portion of the property.” 

Held that the will and the codicil, read as a whole 
clearly indicated the intention of the testator to confer 
a Hindu widow's estate on his wife K. No^doubb the 
testator when he executed the will in 1877 intended 
to confer an absolute estate upon bis wife only 
to be affected by the legal result of the adoption on 
which he was equally insistent, but he changed his mind 
subsequently and wanted to cut down that estate by 
seeing that the widow did not defeat bis intention by 
transferring the property to a boy belonging to one of 
the prohibited families or by practically nullifying the 
effect of a valid adoption by unwarranted alienations. 
The provision for alienation, in case of necessity was 
one indication that it was the testator’s intention to 
create a Hindu widow’s estate: 23 A. I. R. 1936 AU. 50, 
Approved', Case law referred, [Paras 9A, 19 and 20] 

^ tb) Hindu law — Adoption — Widow — On adop- 
^ tion by widow estate vests in son from date oi 
adoption— But any prior alienation made by her and 
authorised by testator is not affected by such adop- 

tion. 

Once an adoption is made by the widow it either 
refers back to the date of the death of the adoptive 
father or takes effect at least from the date of adoption 
and from that date the estate ceases to belong to the 
widow but vests in the son and the will ceases to speak 
or operate but till that date the widow retains her pro- 
pfietary interest in the estate. Indeed, i£ she has made 
a disposition, authorised by the testator, prior to adop- 
tion the adoption will not affect the validity of that 
alienation: 20 A. I. E. 1933 P. C. 155; 5 Bom 48 (P C); 
14 A.I.R. 1927 All. 387 and 14 A. I. It. 1927 P. C. 139, 

nel. on. CP"™ 

Cases referred ’. — 

1. (’31) 1931 A. L. J. 555 : 18 A. I. R. 19:51 P. C 179 : 
59 Cal. 142 : 58 I. A. 270 :134 1. C. 648 (P. C.), 
Sarajubala Debi v. Jyotirmoyee Debi. 

2. (’35) 1935 A. L. J. 1133: 22 A. I. U. 1035 P. C. 187: 
157 I. C. 838 (P. C.), Bamesbwac Bakbsb Singh v. 
Balroj Kaur. 

3. (’32) 59 Cal. 859 : 19 A. I. R. 1932 Cal. GOO : 138 
^ I. C. 882, Basantft Kumar I3asu v. Ramshankar R-.iy. 

4. (’74-75) 2 I. A. 7 : 14 Bong. L. R. 22G : 3 Sar 105 
(P. C), Mabomad Sbum-ool v. Shevak Ram. 

5. (’34) 19:J4 A. X,. J. 1013 : 22 A. I. R. 1935 All. 1:5: 
152 I. C. 337, Mt. Shcoraji v. Ram Sawari Debi. 

6. (’33) 1933 A. L. J. 710 : 20 A. I. R. 1933 P. C. 155: 

12 Pat. 642:60 I. A. 242:143 I. C. 411 (P. C.), 
Amarendra Man Singh v. Sanatau Singb. , 

7. (’80) 5 Bom. 48 : 7 I. A. 181 : 4 Sar. 73 (P. C.), 
Laksbman Dadanaik v. Ramchandra. 
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8. (’20) 18 A. L. J. 503 : 7 A. I. R. 1920 All. 116 : 42 
All. 461 : 58 I. C. 667 (F. B.), Lalta Prasad v. Sri 

Mahadeoji Birejman Temple. 

9. (’27) 25 A. L. J. 338: 14 A. I. B. 1927 All. 387: 4^ 
All. 579: 101 I. C. 678. Durgi v. Kanbaiya Lai. 

10. (’27) 25 A. L. J. 945 : 14 A. I. R. 1927 P. C. 139 : 

50 Mad. 508 : 54 I. A. 248 : 101 I. C. 779 (P. C.), Kri- 
shna Murthl V. Krishna Murthi. 

11. (’36) 23 A. I. R. 1936 All. 50 : 160 I. C. 617, Mt. 
Chhatarpati v.’Mt. Kalap Dei. 

G. S. Pathak and S. N, Seth— tor Appellants. 

N. C. Vaishand C. B. Agarwala— for Respondents. 

Allsop J. — This appeal arises outo! a suit in 
■which the plaintiffs sought to obtain possession 
of certain property of which the original owner- 
was one Nancl Kishore, who died in the year 1850. 
This man left him surviving a wddow, Mt. 
Bhawan Ivuer, who adopted a boy called Bam 
Saran Das as a son in the year 1S77. Ram Saran 
Das executed a w'ill on 6-12-1877. He died about 
the year 1803 leaving him surviving two widows, 
one of whom was Mt. Kalaw’ati. In 1918 Mb. 
Kalawati was said to have adopted a son, 
Dharam Prakash, relying upon a power to adopt 
given her by the will. In 1924 a suit was instituted 
by Mt. Kalawati in order to obtain a declaration 
that there had been no adoption and, if there 
had been an adoption, it was invalid, trial 
Court passed a decree in Mt. Kalawati s favour 
and this was ultimately upheld by their Lord- 
ships of the Privy Council in 1933. Mt. Kalawati 
died in 193-5, having in the meanwhile transfer- 
red the property in suit to some of the defen. 
dants. The plaintiffs instituted the suit which 
has given rise to this appeal on the allegations 
that they were the nearest reversioners of Ram 
Saran Das and that Mt. Kalawati had no power 
to alienate the property. The learned CivilJudge 
has passed a decree in their favour. 

[ 2 l One of the allegations which was made 
in the trial Court by the defendants w’as that the 
plaintiffs were not the nearest reversioners of 
Ram Saran Das, Thelearned CivilJudgedecided 
this issue against the defendants; one of the 
grounds of this appeal is that this decision was 
wrong, but learned counsel for the appellants 
has not been able to adduce any arguments in 
support of this contention. There was ample 
evidence to support the finding of the learned 
Civil Judge and we have not been shown any 
reason why w'e should come to the conclusion 
that ho 1^’a3 in error upon this point. 

[3] The other question which arose in the 
Court below' and which has arisen in this appeal 
is w’bether Mt. Kalaw’abi had any pow’er to 
alienate the property. The answer to this (pics- 
tion depends upon the interpretation of the will 
executed by Ram Saran Das. 

[4] Clause 1 of the will is in the following 
terms: 

•‘After my »leath, my ^cO'')nd wife, Mt. Ivalawati, 
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shall be the absolute owner in possession of the 
entire immovable property specified at the foot of this 
will and of the entire movable property and household 
iurniture, jewellery and clothes, hard cash and debts 
etc., all that I have or which belongs to me. In other 
words, Mt. Kalawati shall have absolute proprietary 
right and power with respect to the entire property 
together with the right to sell, mortgage, make a 
gift of and transfer it otherwise, as an absolute^male 
owner has.” 

[53 Clauses 2 and 3 dealt with the right of 
the testator’s mother and first wife to receive 
certain allowances in lieu of maintenance and 
their right to reside in a certain house. 

[e] Clause 4 was in the following terms : 

”1 authorize Mt. Kalawati to adopt when she 
wishes, after my death, any boy whom she likes. After 
making an adoption, neither Mt. Kalawati nor the 
adopted son shall have any power to make a trans- 
fer of my property during the lifetime of Musammat 
Kalawati. Mt. Kalawati shall act as the guardian 
of the adopted son till he comes of age and during his 
minority shall have power to carry on the management 
of the property. After the attainment of majority by 
the adopted son, he and Mt. Kalawati shall have 
power to carry on the management and to enjoy the 
income of the property, either jointly or in equal 
shares.” 

[I have made some grammatical corrections in 
our translation of the will but the substance is 
as stated by the translator.3 

[7j Clause 5 authorised Mt. Kalawati to 
adopt a second or a third son in the event of the 
death of the first adopted son. 

[8] These parts of the will were drafted by 
the testator in his own handwriting ‘and signed 
by him on G. 12-1896. He made an addition, also 
in his own bandwriting on 10-12-1896, on which 
date be signed the will and his signature was at- 
tested by three witnesses, namely, T. N. Ghosh, 
a retired Assistant Surgeon, Baghubir Saran, a 
Pleader, and Daya Nath who appears to have 
been a Munsif. This addition is in the following 
terms : 

‘‘Further it is stipulated that if Mt. Kalawati 
ebould wish to adopt a sou, she shall not adopt any one 
of tho relations of her family or of that of Mt. 
Basanti (the second widow) or Bhawan Kuer. If my 
brother, Jiwan, should give his son into adoption, she 
should adopt him, otherwise she should adopt some 
other boy, and she shall not have power to make a gift. 
In case of necessity Mt. Kalawati shall have power 
to sell or mortgage a portion of the property.” 

The question is whether the executor of this will 
intended to create an absolute estate of inheri- 
tance in favour of Mt. Kalawati and afterwards 
attempted to restrict her power of alienation or 
whether he intended to create in her favour a 
Hindu widow’s estate. The learned Civil Judge 
has held that he intended to create a Hindu 
widow's estate when he made the addition to 
the will on lOtb December. It is contended by 
learned counsel for the defendants-appellants 
that be intended to create an absolute estate in 
favour of Mt. Kalawati subject to disfeasance 


on the adoption by her of a son and that the 
restrictions on the power of alienation were 
intended to operate only when and if the adop- 
tion took place. 

[9] There is always a difficulty in interpret- 
ing wills drawn up by those who are not experts 
and this difficulty is enhanced in India where 
there is so little difference between the creation 
of a Hindu widow’s estate and an attempt to 
create an absolute estate with restrictions upon 
the power of alienation. If the first clause in the 
will stood by itself there could be no doubt 
whatsoever that Mt. Kalawati was granted an 
absolute estate of inheritance and the provisions 
of the fourth clause might be interpreted as pro> 
visions for the disfeasance of the estate in the 
event of adoption, but the will must be read as 
a whole and the later provisions must be given 
preference if they are inconsistent with the ear- 
lier ones. It seems to me that Bam Saran Has 
had changed his mind by lObh December when he 
inserted the last clause in the will. By the fourth 
clause he had given Mb. Kalawati an absolute 
discretion in the matter of adoption, but in the 
last clause he restricted her powers. He obviously 
wished her to adopt the son of his brother, 
Jiwan, that is, his natural brother, if Jiwan 
would allow her to do so. He certainly intended 
she should not ‘adopt any of her own relations or 
the relations of Mt. Basanti or Bhawan Euer. 
Her adoption of Dharam Prakash was held to 
be invalid on the ground that this man was a 
relation of her own and that she had no autho. 
rity to adopt him. By this last clause the testa, 
tor also took away Mt. Kalawati’s power of 
alienation. He said specifically that she would 
have no power to make a gift and I think that 
this was a necessary corollary to his injunction 
that she should not adopt relations of her own, 
because if she had a power of gift, she could de- 
feat the intentions of the testator by making a 
gift to one of those relations without making 
any adoption or before she had made an adop- 
tion. The final clause that she should have 
power to sell • or mortgage in case of neces- 
sity is a power which is the ordinary concomi- 
tant of a Hindu widow's estate. The question 
of inheritance to the property did not seriously 
arise because Mt. Kalawati had no daughter or 
grand-daughter and her stcidhan, even if she 
had an absolute estate, would pass by inheri- 
tance to the heirs of her late husband, Bam 
Saran Das, just as they would pass to his rever- 
sioners if she had a Hindu widow’s estate. 
Learned counsel for the appellants has urged 
very strongly that the first clause is quite clear 
and that the last clause which was inserted on 
^PDth December was meant not to modify that 
clause but merely to modify the provisions of the 
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fourth clause which related to adoption and its' 
results. I think however, that we must interpret 
the- will as a whole and it seems quite clear that 
the executor before he executed the will had 
decided that Mt. Kalawati should not alienate 
the property except as a Hindu widow might, 
that is, for necessity. His strongest wish seems 
to have been that she should adopt a son to 
him. This is to be deduced from the fact that he 
gave her power to adopt not one boy but three 
boys in succession if necessity arose. 

C9A] Before he finally executed the will he 
seems to have realised that this wish of his to 
have an adopted son might easily be defeated if 
Mt. Kalawati had the full power of alienation 
which was allowed to her by the first clause of 
the will. Learned counsel for the appellants 
would interpret the will to mean that Mt. Kala- 
wati was to have an absolute estate with full 
power of alienation if she made no adoption, but 
I do not think that this interpretation is consis- 
tent with the last clause inserted on 10th Decem- 
ber. If an adoption was made under the fourth 
-clause that would in itself defeat the absolute 
estate and there would be no question of Mt. 
Kalawati*s making any alienations thereafter. 

I think that the provision that she should make 
no gift must apply to the period before an adop- 
tion took place and, as I have already ex- 
plained, I think the reason is that the executor 
by giving Mt. Kalawati the power to make a 
•gift might well have defeated his intention that 
her relations or those of the other women should 
not benefit from his property. It seems not 
improbable that he had on the date of the 
execution of the will the advice of a pleader and 
a Munsif who had some knowledge of law and 
that they suggested that the clause then inserted 
would more clearly express his intentions. It is, 
of course, not necessary that a witness should 
know the contents of a will but in this country 
I think it is a common practice for witnesses 
not only to attest the signature of the executant 
of a document but also, in some measure to 
express approbation or confirmation of its terms. 
Even if that were not so, it is at least obvious that 
there were two persons, learned in the law, who 
were available for consultation and it is not at 
all improbable that the testator consulted them. 
It is not unlikely that they suggested to him 
that there should be some provision for aliena- 
/ tion, if it was really necessary in the interest of 
' the estate. I think the provision for alienation 
in case of necessity is one indication that it was 
the testator’s intention to create a Hindu 
widow’s estate. Learned counsel has suggested 
that term ‘necessity* was used instead of the 
term ‘legal necessity* and that this indicates 
that the estate was not intended to be a Hindu 
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widow's estate, but I do not think there can be 
any such thing as an illegal necessity. A parti- 
cular action may be necessary or unnecessary. 
An alienation for necessity according to 
law is an alienation which must or should 
be made. If it need not be made, then 
there is no necessity at all. I think that the 
testator meant to give Mb. Kalawati the power 
of alienation which is ordinarily given to the 
holder of a Hindu widow’s estate, that he did 
not mean her to have any other power of 
alienation and that he contemplated the adop- 
tion of a son by her to him. If be was anxious, 
as he seems to have been, that a son should be 
adopted, that adoption might take place at any 
lime while Mt. Kalawati was alive and he would 
nob have wished her in the meanwhile to 
alienate the estate. There was therefore no object 
after he had restricted her powers of adoption 
and alienation in his giving her an absolute 
estate. As I have already said, it made no 
difference in the matter of inheritance whether 
she had an absolute estate or a limited estate. 
I agree with the learned Civil Judge that the 
last'^ clause in the will justifies the conclusion 
that the testator when he executed the will 
really intended that Mt. Kalawati should have, 
a Hindu widow’s estate till such time as she' 
adopted a son. 

[ 10 ] I certainly see no reason for coming to 
the conclusion that the learned Civil Judge was 
wrong and I would, therefore, dismiss the appeal 
-with costs. 

[11] Sinha J. — I agree with my learned bro- 
ther in the order proposed. In view of the im- 
portance of the question I desire to add a few 
words. 

[12] It is true that the expression used in the 
deed is "'malik” and, on G.12-1896, the lady is 
given the right "to sell, mortgage, make a gift of 
and transfer it otherwise, as an absolute male 
owner has.” But this is nob a case where, on the 
same day, i.e. on 6.12-1896, something was added 
which cuts across the earlier recitals. The law is 
clear that, if two clauses come in conflict with 
each other,^ the later shall prevail. But the posi- 
tion here is, if possible, clearer. 

[13] It cannot be denied that it was open to 
the testator to change his mind and draw up 
another will on a later date. This evidently he 
did, but, instead of executing a fresh deed, be 
executed a sort of a codicil and, if the latter 
evidences an intention which militates against 
the one previously expressed, the later in time 
must prevail. 

[14] A large number of authorities have been 
cited by the learned counsel for the appellants. 

' Particular reliance has been placed upon 1933 
A.-L. J. 555,^ 1935 A. L. J. 1133, and 59 Cal. 850.^ 
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[16] As my learned brother points out, the 
cardinal question is the intention of the testator. 
It is not possible to have two deeds couched in 
identical language or two cases exactly parallel. 
There is no doubt that, if the word “malik** alone 
is used, an absolute estate is intended, but, where 
there are other words used, the whole of the wMll 
has to be read and construed. 

[16] There is yet another circumstance which 
must also be kept in view. It is a will executed 
by a Hindu in favour of his wife. It was held so 
far back as the year 1874 by their Lordships of 
the Judicial Committee in 2 I. A. 7* that : 

“it is not impcoper to take into consideration wbat 
are known to be the ordinary notions and wishes of 
Hindus with respect to the devolution of property” 

and 

“it may bo assumed that Hindu knows that, as a 
general rule, at all events, women do not take absolute 
estate of inheritance which they are enabled to 
a lienate.” 

This principle was explained and followed by a 
Bench of this Court in 1934 A. L. J. 1013,® 

[17] On 0-12-1896, Ram Saran Das had provid- 
ed for an absolute estate in favour of his wife. 
He had equally emphatically provided for an 
adoption. Indeed, he laid unusual stress on it and 
provided for successive adoptions in the event 
of the failure of one or more such adoptions. It 
will not be wrong to hold that on this day he was 
anxious to pass an absolute estate to his wife 
and also to ensure his line by means of an adop- 
tion. The only limitation upon the wife^s estate 
was that created by an adoption. Once an adop-- 
tion is made, it either refers back to the date of 
the death of the adoptive father or takes effect 
at least from date of adoption. As held by 
Sir George Lowndes in 1933 A. L. J. 710® 

at p. 713: ' „ 

“ the adopted son is clothed with all 

the attributes of a son, and is from the date of his 
adoption regarded as having been born in his adoptive 
family,” 

and from that date the estate ceases to belong 
to the widow but vests in the son and the will 
ceases to speak or operate vide 6 Bom. 48^ and 
explained in 18 A. L. J. 603,® but till that date the 
widow retains her proprietary interest in the 
estate. Indeed, if she has made a disposition, 
authorised by the testator, prior to adoption, the 
adoption will not affect the validity of that 
alienation : vide 25 A. L. J. 333® and 25 A. L. J. 
045 .^® 

[18] We can, therefore, assume that, on 
6 - 12 . 1890 , the dominant intention was that an 
absolute estate should be conferred upon Mt. 
Kalawati. subject only to the result of the adop- 
tion. But it appears that he changed his mind 
cither on further consideration or as a result of 
the influence of his friends. The deed is attested 
by a lawyer, Raghubir Saran, and a Munsif, 


Daya Natb, and it may be that these two largely 
influenced his mind. By the 10 th he changed his 
mind. He was anxious for an adoption, but he was 
equally anxious that the field should be restrict- 
ed. Mt. Kalawati was not to take a boy in 
adoption from the families of Mt. Basanti or 
Bhawan Kuar or even her own. The first choice 
was to be made from the family of his brother, 
Jiwan, and in the event of his refusal she coul^ 
take other boys in adoption. It must have 
occurred to him that he should also restrict her 
right of alienation. He must have thought that 
it was no use directing an adoption and leaving 
the boy adopted to her tender mercy or that the 
object of restricting the field should be defeated 
by the lady by making a gift in favour of 
child of the prohibited family, even if be was 
not taken in adoption. It is remarkable that this 
codicil or the post script is in the hands of Ram 
Saran Das himself. 

[19] It is, therefore, obvious that the codicil 
which must control the will, represents the true 
intention of the testator, which was to cut down 
the right given on the 6th and to convert it into 
what is legally known as a Hindu widow*s estate. 
The view which I have taken is in accord with 
that taken in A. I. E. 1936 ALL. 50, a case to 
which my brother was a party. I have ventured to 
refer to it as the language used in the deed is 
practically the same as the one used in the case 

before us. Say the learned Judges : 

“(a) The term “malik” is not a term of art. Its real 
signifioanae should be considered in the ligirt of the 
setting in which it occurs. If there is nothing in the 
context to indicate a contrary intention, the word 
“malik” certainly denotes full ownership; but it is con- 
sistent with a limited estate if it is controlled by other 
clauses in the will.” 

(b) A will should be construed as a whole, and a par- 
ticular clause in which the words “permanent owner” 
occur should not be taken as standing by itself and 
record a finding that an absolute estate has been con- 
ferred upon the legatee and then pass on to other clauses 
which indicate the contrary and reject them on the 
ground that they are repugnant to the earlier clause or 
that they merely express pious wishes of the testator. 

(o) In considering a will too great stress should not be 
laid on any particular word and due allowance should 
be made -in construing the will for the circumstances 
in which it was drawn up and executed.” 

[ 20 ] The will and the codicil, read as a whole, 
clearly indicate the intention of the testator that 
while, on 6th December, he intended to confer an 
absolute estate upon his favourite wife only to 
be affected by the legal result of the adoption on \ 
which he was equally insistent; he changed his 
mind by loth December and wanted to cut 
clown that estate by seeing that the widow does 
not defeat his intention by transferring the pro- 
perty to a boy belonging to one of the prohibited 
families or by practically nullifying the effect of 

a valid adoption by unwarranted alienations. I 
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am, therefore, of opinion that the view taken 
by the Court below is right and that the appeal 
should be dismissed. 

By the Court. — The appeal is dismissed with 
costs. 

K.S. Appeal dismissed. 
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SiNHA J. 

Madan Mohan Lai — Defendant- Appellant 
V. Laxmi Narain — Plaintiff and others — 
Defendants — Despondenis. 

Second Appeal No. 1526 of 1945, Decided on 
11-12-1946, from decision of District Judge, Farrokha- 
bad, D/. 4-7-1940. 

Provincial Insolvency Act (1920), S. 60 — I?, a 
member of Hindu family and in possession of re- 
venue paying grove adjudicated insolvent — During 
pendency of appeal by creditor against adjudica- 
tion, Official Receiver selling property to P when 
declaration contemplated by S. 60 was in force — 
Adjudication subsequently annulled and R with- 
drawing amount of sale consideration — Sale held 
not void but voidable — Ks ratification of it was 
good against other members also. 

One R, a member of Hindu family was in possession 
•of a revenue paying grove. He was adjudicated an in- 
solvent. During the pendency of an appeal by a creditor 
against this order the Ofificial Receiver sold the grove 
to P at a time when the declaration contemplated by 

S. 60 of the Provincial Insolvency Act bad been made 
by the Provincial Government. The insolvency was 
^^^/'iibsequentlv annulled and R withdrew the amount of 
^the sale consideration. It was contended that the sale 
by the Official Receiver in favour of P was void as it 
was made when the declaration contemplated by S. 60, 
Provincial Insolvency Act was in force: 
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Held that the sale was bad not in the sense that it 
was void, but in the sense that it could be avoided. It 
was open to R to avoid it and it was also open to him 
to accept it. He elected to follow the latter course by 
withdrawing the amount of the sale consideration. The 
ratification was, therefore, a good ratifioatidn not only 
qua R but also qua the other members of bis family 
who never repudiated it by any of the methods known 
to law ; 30 A. I. R. 1943 P. C. 29 (P. C.), Rel, on. 

[Paras 14 and 16] 

Cases referred '. — 

1. (*34) 1934 A. L. J. 859 : 21 A. I. R. 1934 All. 314 : 
151 I. C. 244, Narotam Das v. Bhagwan Das. 

2. (»31) 1931 A. L. J. 400 : 18 A. I. R. 1931 All. 541 : 
132 I. C. 568, Sarju Prasad v. Bamsaran Lai. 

3. (’03) 30 Cal. 539 : 30 I. A. 114 : 8 Sar. 374 (P. C.), 
Moborl Bibee v. Dharmodas Ghose. 

4. (’37) 1937 A. L. J. 688 : 24 A. I. R. 1937 AIL 610 : 
I. L. R. (1937) All. 860 : 170 I. C. 934 (F.B.), Ajudbia 
Prasad v. Chandan Lai. 

5. (’43) 1943 A. L. J. 421 ; 30 A. I. R. 1913 P. C. 29 : 
18 Luck. 130 : I. L. R. (1943) Ear. P. C. 19 : 70 I. A. 
1 : 206 I. 0. 457 (P.C.), Mohan Manucha v. Manzoor 
Ahmad Khan. 

6. (’19) 46 Cal. 183 ; 5 A. I. R. 1918 P. C. 168 : 14 
N. L. R. 181 : 45 I. A. 219 : 48 I. C. 312 (P. C.), 
Gaurishankar Balmukund v. Cbinnumiya. 

7. (’92) 19 Cal. 123 : 18 I. A. 158 : 6 Sar 91 (P. C.), 
Hanuman Kamat v. Hanuman Mandur. 

8. (’23) 21 A. L. J. 608 : 11 A. I. R. 1924 All. 51 : 45 
All. 654 : 74 I. C. 931, Jageshwar Pandc v. Deodat 
Pande. 

G. B. Agarxvala — for Appellant. 

B. R. Avasthi — for Respondents. 

Judgment. — This is a defendant's appeal 
and arises out of a suit for possession of a 
grove, for mesne profits amounting to Rs. 115 
and also for a sum of Es. 60 on account of the 
price of timber wrongfully cut by the defendants. 
The following genealogical table will be helpful 
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Makban Lal. 

1 

I 

1 

1 

1 

1 

Mul Cband 

Cbhoie Lal 

Janki Das 

Lachman Das 

Badba 


1 



Kisban (D. 7) 


I I I 

Ganesh Parsad Salig Ram Madan Moban 

(D. 2) (D. 3) Lal (D. 1) 


[ 2 l The family w'as a family of businessmen 
and carried on business in the name of Prem 
Haj Makhan Lal. The facts are these : In 1915 
Janki Das purchased the grove in dispute from 
one Maggu Khan and died either in 1927 or the 
beginning of 1928. It appears that Eadba Kisban, 
bis brother, obtained possession of this grove. 
He was adjudicated an insolvent on 11.4-1932, 
This order was challenged on appeal by some 
creditor and on 6.11.1932, the District Judge 
remitted an issue for a finding whether the firm 
was a joint family firm. During the pendency of 
the appeal the Official Receiver on 28-7-1933, 
eold the grove in dispute to one Pitam Lal, who 
is the grandfather of the present plaintiff. On 


Parmanand Shyam Sunder Rnm Niwas 

(D. 4) (D. 5) (D. 6) 

18 8-1933, the learned Insolvency Judge found 
that there was no joint family and on 15-9.1933, 
the District Judge annulled the insolvency. 

[3] The plaintiff, who is the ^‘andson of the 
purchaser, brought a suit for the reliefs mention, 
ed above, on the allegation that he was in 
peaceful possession of the property upto 1942 but 
was disturbed in the month of April of that year. 

[4] The defence -was that the sale by the Official 
Receiver was a void sale inasmuch as it was 
made at a time when the declaration contemplat- 
ed by s. 60, Provincial Insolvency Act had been 
made by the Local Government and no title 
passed to the plaintiff’s grandfather. The plain- 
tiff’s possession upto 1942 was also denied. 
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[ 5 ] The learned Munsif found in favour of 
the defendants and dismissed the suit. The 
learned District Judge acceded to the defence 
only in so far that the sale v^as a void sale, but 
held that Badha Kishan had, by his conduct 
having withdrawn a sum of Rs. 1675, which was 
the sale consideration, after the annulment of 
the insolvency estopped himself from challeng- 
ing the sale and that estoppel affected not only 
him but all the defendants. In the result he 
decreed the suit. One of the defendants has 
come to this Court in second appeal, 

[6] The learned counsel for the appellant 
contends that, on the finding that Badha Kishan 
was a member of a joint Hindu family with the 
defendants and on the further finding that the 
grove was a revenue paying grove and the 
declaration made by the Local Government was 
in force, there was no answer to the defence. 

[ 7 ] The learned counsel for the respondent 
does not concede that the grove in dispute is a 
revenue paying grove, bub I am bound by the 
finding of fact recorded by the learned District 
Judge that it is a revenue paying grove and 
shall proceed upon that assumption. Section 60, 
Insolvency Act, runs thus : 

60 (1) “In any local area in which a declaration has 
been made under S. 68, Civil P. C. 1908, and is in 
force, no sale of immovable property paying revenue to 
the Government or held or let for agricultural purposes 

sball be made by the Receiver 

This section is intended to achieve the same end 
as s. 68, Civil P. C. 

[8] The learned counsel for the appellant 
relies upon 1934 A. L. J. 859.^ That was the case 
of a sale of agricultural land under the orders 
of the civil Court at a time when the Governor- 
in-Council had, acting under s. 68, Civil P. C. 
declared that : 

“The executions of decree in cases in which a civil Court 
has ordered any agricultural land situated in theUnited 
Provinces of Agra and Oudh or any interest in such 
land to be sold, shall be transferred to the Collector.” 

The question before the learned Judges did not 
arise in the precise form in which it falls for 
consideration at my hands, but the learned 
counsel is right that they held that the sale was 
a void sale. 

[ 9 ] Indeed in 1931 A. L. J. 400^ Sulaiman J. 

has put it mor^emphatically and held : 

‘‘Where a mortgage deed of joint ancestral property 
was executed jointly by a father and his son, who were 
members of a joint Hindu family, while the Collector 
was seized of the entire estate under Sch. 3, Civil P. C. 
and was taking steps to sell the whole estate, the mort- 
cage by the father was wholly void and inoperative 
and could not be effective to create a charge on the 
property.'* 

[ 10 ] The law, to my mmd, draws a distinc- 
tion between the case of an alienation of property 
which, from its very nature, is incapable of 
alienation for all time and in all circumstances, 


and the case where the bar has been created lor 
certain specific purposes. There is yet another 
class of cases where the law throws a special 
cloak of protection over the person concerned, 
for instance, a minor. The prohibition is absolute 
and a contract by him is not merely voidable j 
but void. Where the disability attaches to the 
person, no question of ratification can come in* 

30 cal. 539.® The only qualification which 
been inotrduced not by statute hut by judicial 
decisions based upon principles of equity is that 
the Court may, where the minor himself seeks 
its aid as a plaintiff and repudiates the contract, 
call upon him to restitute the benefit. The 
leading case on this point is 1937 A. L. J. 688.* 

[ 11 ] The present is not a case where the pro- 
perty is, by its very nature, immune from, 
transfer, for instance, an occupancy tenancy. It 
is, on the other hand, a case where certain 
special proceedings have interposed a bar — may 
be a temporary bar — against the transfer. 

[ 12 ] It appears to me, however, that the dictum 

at least in its extreme form — laid down in 1934 

A. L, J. 859^: and 1931 A. L. J. 400^ cannot, after 
the decision of their Lordships of the Judicial 
Committee in 1943 A L. J. 421,® hold the field in 
its full force. Say their Lordships : 

“If it be settled law that the incapacity imposed on » 
judgment^debtor by Para* 11 of Schedule 8 is 
an incapacity to affect bis property and not a 8®^®^ 
incapacity to contract, it follows that the 
repay is not made void by the mere operation of tna 

paragraph”. . . , 

Their Lordships gave effect to the prmcipm 
underlying s. 65, Contract Act. If the contract 
was void in the sense in which the learned Judges 
of the Court treated it, there was no scope for 
the principle enshrined in S. 65. It must also be 
borne in mind that their Lordships went furtber 
than the learned Judges of the Full Bench lU 
1937 A. L. J. 688^ because it was not the debtor 
who had moved the Court, but the creditor wno 
was the plaintiff and who claimed and was 
allowed restitution. 

[I3j The learned counsel has also relied upon 
46 cal. 183,® according to which . 

“The incompetency imposed on a judgment-aebiot y 
S. 325, Civil Procedure Code, 1882, to mortgage 
the property attached in execution of a decree 
is in the possession and under the management of t 
Collector, is, on the proper interpretation of the section m 
the exaot and plain sense which the words . 

absolute, and no implied limitation can be read , 

The Privy Council case® noticed above is an ' 

answer to this case too. 

[14] The case may be approached from yet 
another point of view. The sale was no doubt 
made by the Receiver at a time when there was 
a cloud. It was a bad sale, not in the sense that 
it was void, but in view of the decision of 
their Lordships, in the sense that it could be 
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avoided. It was open to Badha Kishan to avoid 
it and claim back the property, it was also open 
to him to accept it. He elected to follow the 
latter course by withdrawing the sale considera- 
tion of Bs. 1,675/-. 

[16] Barring s. 60, Insolvency Act, it is not 
suggested that there is any other provision of 
.law to render the contract invalid because the law 
-^seems to be well settled that such an alienation 
in a Hindu family is not void but voidable: 
(19 cal, 123,’ at p. 126, and 21 A. L. J. 608).® 

[16] Nor is it suggested that the sale was not 
justified by legal necessity or was tainted by 
illegality or immorality. The ratification was, 
therefore, a good ratification not only qua 
Badha Kishan but also qua the present defen- 
dants. They never repudiated it by any of the 
methods known to the law, they stood by for 
nearly ten years and then took the law into their 

( own hands and disturbed the plaintiff’s possession. 

[17] In this view of the matter the plea based 
on S. 60, Provincial Insolvency Act, loses all its 
force. No other point has been argued. I, there- 
fore, dismiss the appeal with costs. Leave to file a 

' Letters Patent appeal is refused. 

D.S. Appeal dismissed. 

A. I. R.(34) 1947 Allahabad 295 [C,N.116.] 

Malik J. 

^ Lai Krishna Bans Singh — Defendant — 
Appellant v. Taiyaba Begum and others — 
Plaintiffs — Eespondents. 

Second Appeal No. 1357 of 1945, Decided on 
11-10.1946, from decision of Civil Judge, Allahabad, 
D/- 19-2-1946. 

(a) Civil P. C. (1908). S. 34— Suit to enforce mort- 
gage Court has no discretion to disallow pendente 

lite interest. 

Obiter ; In a suit on mortgage for enforcement of 

security the interest is recoverable as a matter of right 
and the Court has no discretion, apart from the Debt 
Acts, to disallow pendente lite interest. [Para 4] 

I C. P. C. — (’44-Com.) O. 34 R. 11 N. 2 pt. 24. 

i (b) Court-iees Act (1870), Sch. I, Art. 1 — Suit to 
I enforce charge — Preliminary decree granting pen- 
dente lite and future interest — Appeal — Court-fee 
payable is on amount due up to dale of decree in- 
cluding pendente lite interest. 

Where in a* suit to enforce a charge the Court passes 
a preliminaiy decree with pendente lite and future in- 
^ terest and the defendant appeals against the decree, the 
amount due including pendente lite interest up to the 
date of the decree would be the proper valuation for the 
urposes of court-fee on appeal: 21 I. C. 723 (F. B.) 
nd 35 All. 94, Eel. on; 21 A.I.R. 1934 All. 805, Disting. 

[Paras 6 and 7] 

Court-fees Act — (’44-Com. )Seh. I Art. I, N. 15 pt. 6. 
Cases referred : — 

1. (’34) 21 A. I. R. 1934 All. 805: 57 All. 71: 150 I. C. 
658, Mithoo Lai v. Mt. Chamoli. 

2. (’13) 35 All. 94: 18 I. C. 365, Baldeo Singh v. Kalka 

3. (’13) U A. L. J. 1016 : 21 I. C. 723, Eaghbir Pra- 
sad V. Shankar Baksh Singh. 


S. C. Khare — for Appellant. 

Aqiq Hasan — for Respondents. 

Judgment This case has been argued with 

ability and afc some length by Mr. S. 0. Khare. 
His contention is that his client was not liable 
to pay court-fees on pendente lite interest. 

[2] The suit was brought for realisation of 
money by enforcement of a charge. The plain- 
tiffs claimed a sum of Rs. 310 on the basis of 
an agreement dated 23-11-1875, The suit was^ 
decreed for Rs. 310 with interest at 3 per cent, 
per annum pendente lite and future and with 
costs. The preliminary decree provided that the- 
plaintiffs would be entitled to get a final de- 
cree prepared after six months from 17-4-1944 
the date of the decree. 

[8] The defendant filed an appeal. He valued 
his appeal at RS. 310. On 19-2-1945 the appeal 
was dismissed. The second appeal was filed by 
the defendant on 23-7-1945. The second appeal 
is also valued at RS. 310. The preliminary de- 
cree for sale that was drawn up by the trial 
Court was for Es. 310, principal and Es. 46-13-G^ 
interest. The Stamp Beporter has made a re-’ 
port that the valuation of the appeal in the 
lower Court and in this Court should have been 
RS. 356-13-6. 

[ 4 ] Learned counsel for the appellant has 
contested this report. He has relied on the case in 
A. I. R. 1934 ALL, 805.^ That was a suit for pro- 
fits and a simple money decree for profits and 
for pendente lite interest was passed. The office 
made a report demanding court-fees on the 
pendente lite interest decreed and a Bench of 
this Court held that court-fees on pendente lite 
interest was not payable. The ground for the 
decision was that pendente lite interest was in 
the discretion of the Court and the Court was 
not bound to allow it. The Bench held that on 
the grounds on which court-fees were not pay. 
able on costs decreed but not appealed agaiost, 
court-fees were not payable on pendente lite 
interest on a claim for simple money decree 
where no special ground had been taken chal- 
lenging the awarding of pendente lite interest. 
That case has nothing to do with the case before 
me. In a suit on a mortgage for enforcement of, 
a security the interest is recoverable as a matterl 
of right and the Court has no discretion, apartl 
from the Debt Acts, to disallow pendente litei 
interest. 

[5] The matter was considered by a Bench 
of this Court in 36 ALL. 94.^ In that case the 
amount claimed up to the date of the suit on 
the basis of a mortgage was Rs. 1191-11-6. Inter- 
est from the date of the suit up to the date fixed 
for payment, which was six months from the 
date of the decree, was Rs. 129.12-0. Rupees 166 
was the costs awarded to the plaintiffs. The 
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total amount payable to the plaintiffs was thus 
Rs. 1487-7*6. The decree provided that the amount 
of RS. 1487-7-6 would he payable by the defen' 
dants whether they paid the amount on 9-1-1912 
which was the date fixed for payment or earlier. 
The result, therefore, was that even if the defen- 
dants judgment-debtors had wanted to pay up 
the amount on the date of the decree they 
would have had to pay Bs. 1487-7-6. The Bench 
held that the defendants were bound to value 
their appeal and pay ad valorem court-fees on 
the amount due on the date of the decree minus 
costs and in view of the wording of the decree 
even though Rs. 1821-7-6 included a portion of 
interest which would accrue due after the date 
of the decree they held that the proper valua- 
tion was Rs. 1,821-7-6 exclusive of costs and 
court-fees should be paid on that amount. 

[6] The matter was considered by a Full 
Bench of this Court in 11 A. L. J. 1016.® That 
was also a suit brought for recovery of amount 
due under a mortgage by enforcement of the 
mortgage. The Full Bench held that court-fees 
Were recoverable on the amount due uiider the 
decree up to the date of the decree and on the 
date of the decree they held that the amount 
that was due to the plaintiff was RS. 632-12 11 
and the defendant was, therefore, bound to value 
his cross-objection at that figure and pay court- 
fees on that amount. Learned counsel has urged 
that though their Lordships talk of the date of 
the decree all through their judgment, yet, it 
would appear from an examination of the facts 
of the case, that pendente lite interest had not 
been allowed and the sum of Hs. 632-12.11 in- 
cluded interest only up to the date of the suit and 
future interest bad been allowed after the date 
of the decree. Even if learned counsel’s contention 
is accepted, it only means that the pendente lite 
.interest in that suit was nil. The decision ap- 
pears to me to lay down clearly that the amount 
due up to the date of the decree was the proper 
valuation in a mortgage suit for an appeal 
against the decree. The Full Bench decision is 
also an authority for the proposition that future 
interest after the date of the decree, unless it 
has been made immediately payable on the date 
of the decree, in case the judgment-debtor wishes 
to satisfy the decree on that date, need not be 
added to the valuation of the appeal. 

[7] The appellant must, therefore, value his 
appeal in this Court and his appeal in the lower 
ICourt at Rs. 310 plus interest due up to the date 
of the decree which would include no doubt 
pendente lite interest. The Stamp Reporter 
would check up the figures and in case any 
lesser sum than the sura already reported is due 
he would inform Mr. Kharo who appears for the 
defendant-appellant. Two mouths time is allow- 


A. r;R, 

ed to learned counsel to make good the defi. 
cieney. 

K s. OrdeJ' accordingly* 
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SiNHA J. 

Ganga Prasad — Appellant v. Auseri 
and another — Respondents, 

Second Appeal No. 1840 of 1945, Decided on 
29-11-1946, from decision of Temporary Civil and 
Sessions Judge, Cawnpote, D/- 22-2-1945. 

Limitation Act (1908), Arts, 142 and 144 — Simple 
money decree against one of two co-owners of 
house — Decree-holder purchasing in execution 
judgment-debtor’s share — Formal delivery given 
but co-owner continuing in possession of whole 
house — Suit by decree-holder for possession of his 
share filed after 12 years from date of symbolical 
delivery held barred. 

A in execution of his simple money decree against 
one of the two co-owners of .a house, purchased on 
21-8-1928 the judgment-debtor’s share in the house and 
obtained formal delivery of possession on 19-12-1928, 

On 11-1-1943 A filed a suit for possession against the 
co-owner in possession and subsequently “Impleaded the 
judgment-debtor’s son as defendant. It was found that 
the whole bouse remained in possession of the co-ownet 
since the date of formal delivery of possession to A. 

Held that the suit was clearly barred by limitation 
whether Art. 142 or Art. 144 was held to be applicable 
to it. It was open to A to apply for actual ijosse^ion 
within 12 years of the date of the symbolical delivery 
which be never did and after the expiry of twelve yeai^ 
not only did he lose his remedy but his right was also ' 
extinguished * 15 A. I. R. 1928 All. 412, Poll,', 21 
A. I.R. 1934 All, 993 (F. B.) and 24 A. I. R. 1937 
All. 124, Ref. [Paras 6, 8, 9] 

Limitation Act — 

(’42-Com.) Arts. 142 and 144, N. 65, Pt. 11. 

Gases referred : — 

1. (’28) 1928-26 A. L. J. 573 : 15 A. I. R. 1928 All, 

412 : 50 All. 813: 115 I. 0. 791 , Sita Ram Dube v. 
Ram Sunder Prasad. , ,, ... 

2. (’34) 1934 A. L. J. 973 : 21 A. I. R. 1934 ^ 993 : 

57 All. 278 : 152 I. C. 1 (F. B.), Bindbyachal Chand 
V. Ram Gharib Chand. 

3. (’37) 167 I. C. 371 : 24 A. I. R. 1937 All. 124, Ram 
Manobar v. Babu Singh. 

Man Singh — for Appellant. 

Gopal Rehari — For Respondents. 

Judgment.— This is a defendant’s appeal and 
arises out of a suit for possession. The property 
in dispute is a house in the city of Cawnpore. 

[2] There were three brothers Rajaram, Lala 
and Gajadhar. All the three brothers had come 
to a partition. With the house in dispute 
Lala Ram and Gajadhar were concerned. 
plaintiff obtained a simple money decree agamst ^ 
Rajaram and in execution thereof purchased tne 
judgment-debtor’s share on: 21-8-1928. Rajaram 
died during the execution proceedings and the 
name of his minor son Ganga 
brought on the record by an order 
dated 7.7-1928. Exception was taken to the sal 
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of the house on behalf of the minor son, but the 
objection was dismissed. Formal possession was 
delivered to the decree-holder on 19-12-1928. In 
1931 he instituted a suit for arrears of rent 
against Mt. Bhagwania. The suit was dismissed 
with a finding that she was not in occupation of 
it. On 11-1-1913, the present suit was instituted 
by the decree-holder against Lala, the brother of 
Kajaram. By a subsequent order dated 8-7-1943, 
fc. Ganga Prasad was also cited as a defendant. 
The main plea, in defence, was that the claim 
was barred by limitation. 

[ 3 ] The learned Munsif decreed the suit ; and 
this decree was, with a slight modification, 
affirmed, on appeal, by the learned Temporary 
Civil and Sessions Judge of Oawnpore, He con- 
fined his decree to the half share of Eajaram. 
Ganga Prasad has come to this Court in second 
appeal. 

[4] The learned counsel contends that, on the 
facts found, the claim was barred by limitation. 
The learned Civil and Sessions Judge has 
found that the evidence led by the plaintiff, that 
he or someone on his behalf was in possession of 
the house within twelve years of the suit, was 
unworthy of credit. There is no clear finding as 
to whether Ganga Prasad, the appellant, was 
or was not in possession of the house; but, he 
has found that Ganga Prasad was not in joint 
possession with his uncle Lala Bam ; be has, in 
effect, found that the latter was in possession of 
the whole of the house. 

[5] It is not denied that Art. 142, Limitation 
Act, will apply to this case, inasmuch as 
there is a clear allegation of dispossession in 
para. 2 of the plaint. I, however, feel that 
the plaintiff's claim is, in any view of the case, 
barred by limitation even if Art. 144 and not 
Art. 142, Limitation Act, is held applicable. The 
case is fully covered by 1928 A. L. J, 673.^ The 

facts were briefly these : 

"The piedeoessor'in-title of the plaintiff obtained a 
simple money decree against the grand*father of defen- 
dant 1. In execution of this decree he brought to sate 
and purchased an undivided one-third share of a house 
which was owned jointly by his judgment-debtor and 
certain others who were represented by defendants 2 
to 8. 

The purchase was made in 1900, and on 16-3-1903, 
formal possession was delivered. 

The judgment-debtor continued in actual physical 
posseasion along with bis former co owners, who were 
his relations. 

In 1916, the purchaser brought a suit for partition 
^ against the other co-owners and obtained a decree for 
the separation of bis one-third share. In 1917 he ap- 
plied to be placed in actual possession. This application 
was opposed. On 13-4-1921, a suit for actual physical 
possession was brought by the plaintiff.'* 

Lindsay J. who delivered the judgment of the 
Court, observes at p. 676 : 

In the case of purchase of an undivided share in 
joint property the only possession which can be deli** 
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vered is joint possession and that can be done only as 
provided by O. 21. R. 96, Civil P. 0. That was what 
was done in the case now before us and it follows that 
limitation began to run against the plaintiff from 
16-3-1903 when he obtained formal delivery. 

From that date he became entitled to seek actual pos- 
session of the one-third share he had purchased by 
demanding a partition. There was no need for him to 
wait for the co-operation of the other joint owners for 
this purpose : he could have got a separation of his 
share by impleading them as defendants in a suit for 
partition. Any co-owner of joint property can call for 
partition at any time as long as co-ownership exists.'* 

[6] The above, to my mind, furnishes a com- 
plete answer to the present suit. It was open to 
the decree-holder to obtain the fruits of his 
decree, that is apply for actual possession, 
within twelve years of the date of the decree. 
That he never did. After the expiry of twelve 
years, not only did he lose his remedy, but his 
right was also extinguished. 

[7] The learned counsel for the respondent 
seeks to support the judgment under appeal on 
the strength of 1934 A. L. J. 973.^ That case, to 
my mind, has no bearing, inasmuch as no ques- 
tion of a decree ever arose, but, assuming that 
it did, it is hardly of any assistance to the plain- 
tiff. The learned Judges gave effect to the 
defence that the suit was barred by limitation. 

[8] Reliance was also placed on 167 I. C. 371,^ 
a decision of this Court. That case, again, has 
nothing in common with this case, because 
again there was no question of any decree. It 
was a plain and simple suit as between cosharers, 
in which one cosharer claimed exclusive posses- 
sion and pleaded that the plaintiff had, in con- 
sequence of the lapse of time, lost bis title. 

[9] In my opinion, the present case is, haviug 
regard to what fell from Lindsay J. in 1928 
A. Ii. J. 673,^ clearly barred by limitation. 

[10] I allow the appeal, set aside the decree 
of the lower appellate Court, and dismiss the 
plaintiff's suit. Under the circumstances of the 
case, I direct the parties to hear their own costs 
throughout. Leave for a Letters Patent appeal 
is refused. 

K.s. Appeal allowed. 


A. I. R. (34) 1947 Allahabad 297 [C.N.118.] 

SiNHA J. 

Chhajju and others — Defendants — Ap^ 
pellants v. Jai Dayal and others — Plaintiffs 
— Bespondents. 

Second Appeal No. 1592 of 1944, Decided on 
18-11- 1946, 'from decision of Sm. C. C. Judge, Meerut, 
D/. 23-2-1944. 

(a) Pre-emption — Pre-emptor transferring pre- 
empted property after pre-emption decree — Trans- 
feree making necessary deposit on requisite date 
and seeking to execute decree — Being resisted by 
vendee, transferee suing latter for possession ~ 
Vendee cannot contend that on date of sale pre- 
emptor had not acquired any interest in pre- 
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A. 1. B. 


empted property and sale, therefore, did not convey 
any interest to plaintiff. 

The crucial dates on which the plaintiff in a pre- 
emption suit must establish his subsisting title are the 
date of the sale, the date of the suit and the date of the 
decree, but this has reference to the property on the 
strength of which the suit for pre-emption is brought. 
It has no reference to the property in respect of which 
the claim for. pre-emption is made : 11 A.I. R. 1924 All. 
Mef. [Para 7] 

Where a pre-emptor after the passing of the pre- 
emption decree transfers the pre-empted property and 
the transferee makes the necessary deposit on the re- 
quisite date, the merits of the transfer must be decided 
with reference to the parties themselves, that is, 
between the pre-emptor and the transferee and the 
vendee has no place in the picture. Moreover, as between 
them, once the pre emptor after the deposit of pre- 
emption money, perfects his right to the property, he 
will never be heard to say that on the date of the 
transaction he had no right to convey. After bis title 
becomes complete, he would, because the transfer is 
the transfer of the property itself as distinguished from 
a mere right to it, be confronted y^ith the principle of 
feeding the estoppel enshrined in S. 43, T. P. Act : 22 

A. I. R. 1935 All. 269 and 22 A. I. R. 1935 All. 244, 
Ref. tPara 7] 

^Yhere, therefore, the transferee in such a case, 
being resisted by the vendee while seeking to execute 
the decree for pre-emption, brings a suit for possession 
against the vendee, the vendee cannot contend that on 
the date of the sale in favour of the plaintiff, the pre- 
emptor had not acquired any interest in the pre-empted 
property and the sale, therefore, did not convey any 
real interest to the plaintiff. [Paras 6 and 7] 

(b) Civil P. C. (1908), S. 47 — Portion of pro- 
perty pre-empted and not pre-emption decree 
transferred — Transferee resisted by vendee in 
execution of decree — Transferee suing vendee for 
possession — Suit is not barred. 

Where it is not the decree for pre-ernption but a 
portion of the property pre-empted that is trarisferred 
by the pre-emptor and the tranferce, being resisted in 
the execution of the decree by the vendee, sues him for 
possession, S. 47 does not constitute a bar to the plam- 
liff-s claim. [Para 8] 

Civil P. C. — (’44-Com.) S. 47, N. 24, Pt. 3. 

Cases referred . t -o iqo.i ah 
1 (’23) 21 A. L. J. 648 ; 11 A. I. R. 1924 All 

82 : 45 All. 709 : 77 I. C. 694, Baldeo Misir v. Ram 

2’T36fi935 A. L. J. 2U : 32 A. I. K. 1935 All. 269 
153 I. a 984, Abdul Ahad v. Brij Narain. 

3 t'35) 1935 A. L. J. 13 : 22 A. I. R. 1935 All 244 
57 All. 474 : 15^ I. C. 163, Shyam Naram v. Mangal 

Prasad. 

B. Mu/cerji — for Appellants. 

C. B. Agartvala — for Respondents. 

Judgment. — This is an appeal by the de- 
fendants and arises out of a suit for possession. 
The facts, though simple, are unusual They are 
briefly these: Three sale deeds were executed by 
Chandra Parkaah and others. The first was on 
1 - 2 - 1938 , and remaining two on 17-6-1938. One 
Kamla brought a suit for pre-emption, which 
was decreed by the Court of first instance. On 
appeal by the vendees the consideration was 
slightly raised and the pre-emptor was given 
time upto 2-10-1939, to make the necessary 


deposit. He transferred almost the whole of the 
pre-empted property to the present plaintiffs, 
who made the necessary deposit on the requisite 
date. They sought to execute their decree, but 
were resisted by the vendees. Hence the pre- 
sent suit. 

[2] The plaintiffs’ case was that they had 
purchased the property for which they paid good 
consideration and, as they had stepped into the 
shoes of their vendor Kamla they were entitled 
to claim possession as against the vendees. It 
might be noted that they cited as defendants 
the sons of Kamla as defendants 8 and 9. Kamla, 
it appears, bad died meanwhile. 

[3] The defence, in the main, was that the 
sale in favour of the plaintiffs was not a good 
sale and that the claim was barred by S. 47, 
Civil P. C, The plea of estoppel was also raised. 
Some other minor pleas were further taken with 
which it is not necessary to deal. 

[4] The learned First Additional Munsif found 
that the sale was a good sale in the sense that' 
the plaintiffs paid full and fair price for the 
property and that the transaction was not only 
not an improvident transaction but was actually 
beneficial to the vendors in that they discharged 
their debts, retained a portion of the pre-empted 
property and saved a sum of Rs. 800 as a result 
of this transaction. 

[ 5 ] The plea based on s. 47, Civil P. C. did not 
find favour with the learned First Additional 
Munsif. He was of opinion that the case did not 
fall within the mischief of that section, inasmuch 
as the plaintiffs were not the transferees of the 
decree itself. What they had acquired as a result 
of the transfer was only a portion of the pro- 
perty pre-empted. On appeal, the learned Civil 
Judge affirmed the judgment of the learned 
First Additional Munsif. The defendant- vendees 
have come to this Court in second appeal 

[6] The learned counsel contends that, on the 
date of the sale in favour of the plaintiffs, the 
pre-emptor had not acquired any interest in the 
pre-empted property and the sale, therefore, did 
not convey any real interest to the plaintiffs. It| 
is also contended that to the extent of the pro- 
perty conveyed, the plaintiffs were the repre- 
sentatives of the decree-holder, i. e. Kamla, the 
pre-emptor, and the claim was, as such, barred 
by S. 47, Civil P. 0. 

[7] To take up the first argument, it was a 
matter essentially between Kamla, the trans- 
feror, and the plaintiffs the transferees, whether 
the security transferred to the latter was a good 
security. It is conceded that, if Kamla had raised 
the amount on the basis of a promissory note, 
this plea would not have been available to the 
defendants. But it is contended that it is open 
to them to challenge the plaintiffs’ right and to 
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raise the plea that the sale in their favour was a 
sale which conveyed no title. It appears to me 
that there is a fallacy in the argument of the 
learned counsel. This Court has held that the 
crucial dates on which the plaintiff in a pre- 
emption suit must establish his subsisting title 
are the date of the sale, the date of the suit and 
the date of the decree vide: 1923 a. l. j. 648,^ 
but this has reference to the property on the 
^ strength of which the suit for pre-emption is 
brought. It has no reference to the property in 
respect of which the claim for pre-emption is 
made. The merits of a transaction such as the 
present must be decided with reference to the 
parties themselves, that is as here between 
Kamla, on the one side, and the plaintiffs on the 
other. In that picture the vendees have no place. 
It might also be mentioned that, as between 
them, once Kamla, after the deposit of the pre- 
emption money, perfected his right to the pro. 
perty he would never have been heard to say 
that on the date of the transaction he had no 
right to convey. After his title became complete, 
jhe would, because the transfer was the transfer of 
the property itself as distinguished from a mere 
right to it, have been confronted with the prin- 
ciple of feeding the estoppel enshrined in S. 43, 
T. P. Act, The ratio of the decision in 1935 
A. L. J. 214^ and in 1935 A. L. J. 13® lends 
countenance to this view. It seems, therefore, 
that the appellants’ contention as regards the 
^ plaintiffs* title must fail. 

[8] On the question whether S. 47, Civil P. C., 
constitutes a bar to the plaintiffs’ claim,' I am at 
one with the Courts below. It was not the decree 
but a portion of the property which was transfer- 
red. It will not be out of place to mention 
although it will not create any estoppel or 
otherwise affect the legal position that the plea 
does not come with a good grace from the ap- 
pellants, who resisted the plaintiffs* attempt at 
execution on a ground just the reverse of what 
they are taking now. I, therefore, think that the 
view taken by the Courts below is right and I 
dismiss this appeal with costs. 

V.R. Appeal dismissed, 

A. I. R. (34) 1947 Allahabad 299 [C,N,119.l 

Sinha and Mootham JJ. 

Badam Khan and others — Applicants v. 
Mahraj Suraj Narain and others — Opposite 
^ Party. 

Civil Revn. Nos. 494 of 1944 and 19 of 194-5, Decided 
on 19.11’1946, against decree of Dist. Judge, Far- 
lakbabad, D/-5-7-1944. 

Civil P. C. (1908), S. 115 and O. 41, Rr. 1 and 31 
— New point in appeal — Point not involving ques- 
tion of jurisdiction or principle allowed to be raised 
— Revision. 


Where a point is not taken either in the lower Court 
or in the memorandum of appeal to the appellate Court 
and the point does not Involve a question of jurisdiction 
or of principle but is essentially, if not entirely, a ques- 
tion of fact, the appellate Court acts illegally and with 
material irregularity in allowing the point to be raised 
for the first time in the appellate Court and appellate 
order may be interfered with in revision: 14 A. I. R. 1927 
All. 231 and 18 A. I. R. 1931 All. 35 (FB), Bel. on, 

CParas 7, 11] 

Civil P. C. — (’44-Com) S. 115, Note 12 and O. 41, 
R. 31 N 5. 

Cases referred : — 

1 . (’26) 24 A. li. J. 920 : 14 A.I.R. 1927 All. 231: 49 
All. 55:97 I.G. 292, Balkaran Singh v. Mt. Dulari Bai. 

2. (*30) 1930 A. L. J. 1601 : 18 A. I. R. 1931 All. 35 : 
53 All. 65 : 133 I. C. 428 (F. B.), Ram Kinkar Rai v. 
Tufani Ahlr. 

K. C. Saxena — for Applicants. 

M. L, Chaiurvedi — for Opposite Party. 

Sinha J. — This is an application in revision 
under 8. 115, Civil P. C. and arises out of an 
application under s. 12 , Agriculturists’ Relief 
Act. The facts, very briefly, are these: There 
was one Himmat Khan who died many years 
ago leaving a widow, Mt. Munni, and two sons, 
Minda Khan and Kammu Khan. On 13-7-1843 
Mt. Munni and Kammu Khan made a usufruct- 
uary mortage of a half share in favour of one 
Laljimal for a sum of Rs. 176. On 12.6-1844, 
Minda Khan, through his mother, granted a 
usufructuary mortage of the other half to the 
same mortgagee for the same amount of Bs. 175. 
It appears that Mt. Munni associated herself 
with the mortgage although she had no interest 
in the property, perhaps by way of precaution. 
Nothing however turns on it. 

[2] On 13-3-1848, Mt. Munni and Minda Khan 
Sold the equity of redemption with respect to 
the half covered by the later mortgage of 1844 
to the mortgagee, Laljimal. On 6-2.1888 Laljimal 
having died, bis heir Shibebaran sold his rights 
in respect of both the items of property to the 
heirs of the present opposite party with the 
result that the latter acquired full proprietary 
rights with respect to a half covered by the 
mortgage ' of 1844 and mortgagee rights with 
respect to the property embraced by the earlier 
mortgage of 1843. 

[3] In 1905 an application for mpii&>tion of 
names was made by a number of people includ- 
ing the applicants, viz. Badam Khan, Mt. Abadi 
Begam, Afsar Khan and Majid Khan. Their 
attempt at substitution was resisted and once 
failed, but they ultimately succeeded and their 
names were substituted by an order of the 
revenue Court in place of the mortgagors. 

[4] On 6.2-1943, the present application for 
redemption was made under-S. 12, Agriculturists’ 
Relief Act. Various defences were raised, the 
principal of them being that the plaintiffs were 
not the heirs of the mortgagors, the mortgage 
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was not a subsisting mortgage and the claim 
was barred by limitation. 

[5] The learned Revenue Officer in a careful 
judgment, came to the conclusion that the pedi> 
gree set up by the plaintiff was proved. He also 
found that the mortgage was a subsisting mort> 
gage and the claim was not barred by limitation. 
He decreed the suit unconditionally on the find^ 
ing that the entire debt had been wiped off. 

[6] It might be mentioned that on the question 
of the right of the plaintiffs to bring the action 
as heirs of the original mortgagors, the 
revenue ofhcer based himself largely upon the 
order of the revenue Court passed in the year 
1905 under which the mutation of names was 
effected in favour of the applicants. This order 
was challenged on appeal. The learned District 
Judge found that the pedigree set up by the 
plaintiffs was proved. He also agreed with the 
Court of first instance that the mortgage was a 
subsisting mortgage and that the action was not 
barred by limitation. He, however, found 
against the applicants on the ground that their 
ancestors as also the ancestors of the mortgagors 
were Hindus and no relationship could subsist as 
between them and they could not, therefore, be 
the mortgagor’s heirs. The plaintiffs have come 
to this Court in revision, 

[7] The learned counsel contends that the 
precise point on which the Court below has 
decided the case against them, was never raised 
even in the memorandum of appeal and it was, 
therefore, not open to the learned Judge to 
allow it to be raised, more particularly when the 
question involved was a mixed question of law 
and fact. Reliance has been placed on 1926 A.ii. J. 
920^ and 1930 A. D. J, 1601.^ The case in 1926 
A.L.J.920^ is authority for the proposition that i 

“The lower appellate Courts and the High Court 
sitting either in Letters Patent or in second appeal 
ought not to entertain points which should have been 
alleged in the pleadings and made the subject of an 
issue and argument and of decision by the trial Court 
and also stated in the grounds of appeal clearly and 

directly.” 

This cas© was noticed in the later case. The 
Full Bench case in 1930 A. L. J. 1601® does not 
go the whole length with the case in 1926 A, L.J. 
920 ^ but has summed up the true position in 
these words at p. 1606 : 

“From all the very numerous cases to which we have 
referred, and many others, we deduce the following 
principles, which we approve: 

A point not taken in the Court below whether the 
omission was by the appellant in that Court or whether 
the respondent failed to support his decree by taking 
the point, will not be permitted to be raised, except 
possibly, !• Where the point may be described as Involv 
ing a question of public policy e.g„ (1) involving juris- 
diction; (2) involving the principle of res judicata] (3) 
where the decision of the point would prevent future 
litigation." 


A. I. R 

It is true that the learned Judges in 1930 A.L.j^ 
1601® made a departure from the extreme view 
taken in 1926 A. L. J. 920^ but it is impossible to 
say that the present case answered the test laid 
down by them. The question involved was not 
one of jurisdiction nor was it one of principle. 

It was, on the other band, essentially, if not 
entirely, a question of fact. It is not difficult to 
conceive of a case where the parties are Hindus 
and are not strictly governed by the Hindu law; ^ 
they are governed by some custom. It is also 
possible to conceive of a case where the parties 
have ceased to be Hindus; they have either 
embraced Islam or Christianity hut still retain 
the Hindu law or are governed by some special 
custom. It is obvious that the learned Judge 
should not have allowed such a point to be 
raised before him for the first time in appeal. 

[8] In cases of this class where the transaction 
in dispute is an ancient transaction more than a 
hundred years [old and lapse of time must 
obliterate at least some, if not the greater part 
of the evidence and where the success of the 
plaintiff depends not only upon the proof of a 
pedigree but upon the establishment of a parti- 
cular relationship, the best course is to light 
upon some land-mark, if one such is available. 
Fortunately such a one is available in this 
case. It is the order of the mutation Court passed 
in the year 1905 when the matter was fresher 
and more details were available. 

[ 9 ] The learned counsel for the opposite party ' 
contends that that order cannot have the force 
of res judicata. It is true, but it is an order 
passed by a competent Court and must have 
been passed after due and proper enquiry. 

[ 10 ] There is another circumstance which 
lends added weight to that order. Ordinarily, 
mutation is based upon possession, but the pre- 
sent is not a case of that character. It was a 
usufructuary mortgage and it was the mortgagee 
who!must have been in possession of the property. 
What had remained with the mortgagors or their 
heirs was the equity of redemption. The order 
must have been based on the result of an enquiry 
into the question of title. A finding in favour of 
the plaintiffs on the question of title must, in 
the peculiar circumstances, needs involve a find- 
ing as regards the legal relationship. 

[ 11 ] On a consideration of all the facts, we 
have come to the conclusion that the learned 
Judge acted illegally and with material irregula- 
rity in allowing a new point to be raised before - 
him. We, therefore, allow this application, set 
aside the order of the lower appellate Court and 
restore that of the Court of first instance with 
costs in all Courts. 

N.s.D. Application allowed* 
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Malik J. 

Emperoi’ v. Ulfat Singh — Opposite Parly. 

Criminal MUc. Case No. 793 of 1946, Decided on 
27-11-1946, from order of Honorary Magistrate, First 
Class, Mainpuri, D/- 13.7-1946. 

(a) Criminal P. C. (1898), S. 341 — Deaf and dumb 
accused. 

In dealing with a deaf and dumb accused charged 
^ with serious offences it is essential for a Magistrate to 
record a finding whether the accused can be made to 
understand the proceedings before passing the commit- 
ment order. [Para 2] 

Cr. P. C. — {’46-Com.) S. 341. N. 5. 

(b) Penal Code (I860), S. 84 — Deaf and dumb 

accused An accused connot be exempted from 

punishment merely because he is deaf and dumb — 
Criminal P. C. (1898), S. 341 [Para 2] 

Cr. P. C. — (’46-Cora.) S. 341, N. 5. 

(c) Criminal P. C. (1898), S. 341 — Discretion of 
High Court — Deaf and dumb accused. 

Where a deaf or dumb person Is committed to stand 
his trial in the Court of Session or is convicted, a 
reference has to be made under S. 341 as a measure of 
extra precaution so that the High Court may satisfy 
itself that, under the circumstances, it was a fair trial 
or enquiry and in the case of an order of commitment 
the High Court may further give directions as to bow 
the trial may proceed in the Court of Session. 

[Para 4] 

Deaf and dumb person with 25 others, charged with 
serious offences committed to Sessions— Proceedings 
submitted to the High Court under S. 341 — High Court, 
to ensure a fait trial, ordered the appointment of a 
special counsel for the defence at Government cost. 

[Para 5] 

^ Cr. P. C. — (’46-Com.) S. 341, N. 4. 

Government Advocate — for the Crown. 

Order. — This is a reference by an Honorary 
Special Magistrate, Ist class, Mainpuri. under 
S. 341, Criminal P. C. Ulfat Singh and 26 others 
were charged under ss. 302, 201, 325 and 823 read 
with 3. 143, Penal Code for having committed 
the murder of Suraj Pal. They were also charged 
for having caused the evidence of his murder to 
disappear and having caused grievous hurt to 
Gokulpuri and simple hurt to Khyali and others 
in furtherance of the common object of an un- 
lawful assembly constituted with the object of 
preventing Lajja Ram and others from recover- 
ing their bullocks which had been forcibly taken 
away by the accused. The accused were com- 
mitted to stand their trial before the Court of 
Session by the Special Magistrate by an order 
dated 28-6-1946. Ulfat Singh accused is deaf and 
dumb and the learned Magistrate has, therefore, 
made a reference to this Court under s. 341, 
Criminal P. 0. That section is as follows : 

“If the accused, though not insane, cannot be made 
to understand the proceedings, the Court may proceed 
with the inquiry or trial, and in the case of a Court 
other than a High Court, if such inquiry results in a 
commitment or it such a trial results in a conviction, 
the proceedings shall be forwarded to the High Court 
with a report of the circumstances of the case, and the 


Singh (Malik J.) Allahabad 301 

High Court shall pass thereon such order as it thinks 
fit.’* 

[2] It would appear from the section that the 
Court has first to find whether the accused can 
be made to understand the proceedings. If the 
Court finds that he cannot it may proceed with 
inquiry or trial, but the proceedings have to be 
forwarded to the High Court with a report of 
the circumstances of the case for suitable orders 
by the High Court. It appears that the learned 
Magistrate called for a report from the Civil 
Surgeon whether Ulfat Singh was able to under- 
stand the proceedings. This, I find, he did after be 
passed his order of commitment, dated 28-6-1946. 
As I read the section, he should have done it! 
before he passed his commitment order. Thel 
Civil Surgeon after examining the accused made 
a report that “he is incapable of understanding 
the spoken language but he can understand the 
written language if he knows them.” From the 
report made by the learned Special Magistrate, it 
does not appear whether Ulfat Singh is literate. 
The Civil Surgeon was of opinion that the ac- 
cused was not insane and was capable of under- 
standing the proceedings of the Court; that his 
brain is clear, he obeys orders and reacts to all 
the signs correctly and quickly. The charges 
against the accused are of a very serious nature 
and there is no provision in the Indian Penal 
Code under which he could be exempted from 
punishment merely because he is deaf and dumb. 

[3] Under the circumstances the Courts have 
to do their best to see that the trial is a fair trial 
and the accused gets a chance of putting up 
such defences as he may have. I was anxious to 
find out whether there was any precedent which 
would guide me in deciding what I should do in 
a case of this kind. The precedents that have 
been put up by the office are of cases where the 
deaf and dumb persons committed very minor 
offences and the Courts in several of those cases 
directed the proceedings to be dropped. I cannot 
pass a similar order in this case. 

[4] Where a deaf or dumb person is com- 
mitted to stand his trial in the Court of Session 
or is convicted, a reference has to be made 
under S. 341, Criminal P. C. as a measure of 
extra precaution so that the High Court may 
satisfy itself that, under the circumstances, it 
was a fair trial or enquiry and in the case of an 
order of commitment the High Court may further 
give directions as to how the trial may proceed 
in the Court of Session. 

[5] In this case there are in all 26 accused 
and the brother of the deaf and dumb accused 
is also one of the accused. The case against all 
the accused is common and the evidence is the 
same. I do not therefore propose to interfere 
with the order of commitment. To ensure a fair 
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Bam Chand v. Emperor (Mulla J,) 


ifcrial, however, I consider that a special counsel 
should be appointed for the accused at Govern- 
ment cost who may explain to the accused the 
nature of the charge by signs and other means 
and put up on his behalf such defences as he 
jmay consider proper or as the accused may 
desire, 

[6] The Civil Surgeon in his report at one 
place has said that the accused is ‘'incapacitated 
of understanding as ordinarily there are no 
means to carry to his mind the proceedings of 
the Court.” At another place the Civil Surgeon 
has said that the accused is dumb but not com- 
pletely deaf. It may, therefore, be possible for 
special counsel to get instructions from the ac- 
cused. That is, however, the best that I can 
suggest. 

[ 7 ] I, therefore, order that special counsel 
should be appointed at the cost of the Govern- 
ment for the defence of Ulfat Singh, who is deaf 
and dumb. 

V.B.B. Order accordingly . 


A. I. R. (34) 1947 Allahabad 302 [C. N. ISl.] 

Mulla and Yoeke JJ. 

Ram Chand and another v. Emperor, 

Crimmal Bef. No. 1038 of 1945, Decided on 23rd 
September 1946, from order of Sessions Judge, Agra, 
D/. 20th July 1945. 

Criminal P. C. (1898). S. 147 {2)-Power to issue 
mandatory injunction. 

The language of S. 147 (2) clearly indicates that if 
at the date when the Magistrate passes his order it is 
still possible to exercise the alleged right, though it may 
have been either threatened or partially obstructed, the 
Magistrate can make an order prohibiting any inter- 
ference with the exercise of such right, but where it is 
found that the alleged right cannot possibly be exer- 
cised in consequence of some permanent obstruction 
created by the opposite party it would obviously be futile 
for a Magistrate to prohibit any interference with the 
exercise of such right. 

Hence, S. 147 (2) does not empower a Magistrate to 
issue a mandatory injunction or to pass an order direct- 
ing the demolition of a building or construction which 
has already been made : 29 A. I. R. 1942 Cal, 244 (FB) 
and 25 A.I.R. 1938 Nag. 297, Eel. on; 17 A.I.R. 1930 
Mad. 865; 28 A. I. R. 1941 Mad. 752; 28 A.I.R. 1941 
Lab. 210 and 27 A. I. R. 1940 Cal. 545, Not foil. 

[Para 5] 

(46-Com.) Cr. P. C., S. 147 Note 14 Pts, 8 and 9. 
Cases referred : — 

1. (‘42) I. L. R. (1942) 2 Cal. 75 ; 29 A. I. R. 1942 Cal. 
244 : 199 I. C. 297 (F.B.), Hemchandra Banerji v. 
Abdur Rahaman. 

2. (’30) 17 A. I. R. 1930 Mad. 865 : 129 I. C. 68, Ven- 
kanna v. Venkata Surya Neeladri Rao. 

3. (’41) 28 A. I. B. 1941 Mad. 752 : 195 I. C. 606, 
Tboongavadan v. Perumal Goundan. 

4. (’41) 28 A. I. B. 1941 Lab. 210; 195 I. C. 10, Ghu- 
manda Singh v. Emperor, 

5. (’40) 27 A. I. R. 1940 Cal. 545 : I. L. R. (1940) 1 
Cal. 468 : 191 I. C. 171, Badridas Agatwala v. Sohan- 
lal Oswal. 

6. (’38) 25 A. I. R. 1938 Nag. 297: I. L. R. (1938) Nag. 
580; 175 I. C. 234, Usmanali Mohmoodali v. Emperor. 


A. 1. 

B. S, Darhari for Applicants. *'■ 

S, N. Verma — for Opposite Party. 

Deputy Government Advocate — for the Crown. 

Mulla J. — This is a reference, by the learned 
Sessions Judge at Agra recommending that an 
order passed by a Magistrate on 3rd March 1945, 
in a proceeding under s. 147, Criminal P. 0., be 
set aside as one beyond his jurisdiction. The 
facts leading up to the order in question may 
briedy be stated as follows : 

[2] One Seth Chadammi Lai has recently pur- 
chased a house in the town of Eiiozahad. This 
house is separated by a narrow strip of land 
from another building to the west of it known 
as the Mathur Vaish Pharamshala. From a plan 
of the locality which is on the record it would 
appear /that the strip of land is about twenty- 
five or twenty-six feet in length and about nine 
feet in width. It appears to be a blind alley. 
The two persons, Ram Chand and Kunji Lai, on 
whose behalf this reference has been made, are 
members of the managing body of the Dharam- 
shala. It appears from the record that in the 
year 1938 Seth Chadammi Lai obtained the 
sanction of the Municipal Board for opening a 
door and two windows in the western wall of 
his house towards the blind alley referred to 
above and also to let the rain water flow from 
his house through drains on to the narrow strip 
of land. On 26 fch January 1942, one Khushi Bam 
in his capacity as the general agent of Seth 
Chadammi Lai made an application to the Sub- 
Divisional Magistrate at Firozabad purporting 
to be under ss. 147 and 133, Criminal P. G. It 
was alleged in this application that the strip of 
land separating the house of Seth Chadammi 
Lai from the Dharamshala belonged to the 
Nazul Department and Seth Chadammi Lai 
had a right of passage on that land and also the 
right of letting the rain water flow from his 
house through drains on to that piece of land. 
It was further alleged that Bam Chand and 
Kunji Lai, against whom the application was 
directed, had started laying the foundation for a 
wall on that piece of land which , would have 
the effect of totally obstructing the exercise of 
his rights by Seth Chadammi Lai. Lastly, it 
was alleged that there was an apprehension of 
a breach of the peace. Upon this application the 
Sub-Divisional Magistrate passed the following 
order : 

’'Presented before me at Firozabad on a holiday. As 
the matter is alleged to be urgent and apprehension of 
trouble is also shown, which during Muhatrani celebra- 
tions must be looked into at once, the application is 
sent to the Station Officer, Firozabad, for necessary and 
prompt action and report. If the allegations turn out to 
be well founded and the land appears to be Nazul or 
Municipal land, the disputed construction should be pro- 
hibited at once, pending further orders by this Court.” 
This order appears to have been served upon 
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Ram Ohand and Kunji Lai who accordingly 
stopped the construction in question. On 29th 
January 1942, however, Khushi Ram made 
another application to the Sub- Divisional Magis* 
strate to the effect that Ram Ohand and Kunji 
Lai had again started the construction in ques- 
tion in defiance of the Magistrate’s order and 
upon that application the Magistrate made the 
/ following order : 

^ “On the basis of the affidavit filed with this applica- 
tion I consider the matter requiring prompt action. No 
report of the S. O. Firozabad has yet been received on 
the complaint filed under S. 145, Criminal P. C., on 
•26th January 1942. I ordered on that application that 
the disputed construction should be prohibited if there 
is likelihood of the breach of the peace. I believe that 
order of mine was communicated to the opposite party. 
The present condition alleged in the affidavit shows the 
high-handedness which cannot be allowed. The S. O. 
Firozabad to attach the disputed land and construction 
and to report promptly.” 

We have examined the record but we have not 
been able to find anything to show that this 
order of attachment was in fact carried out. It 
appears that Ram Chand and Kunji Lai con- 
tinned to make the construction until it was 
complete. The construction consisted of a wall 
raised by them just opposite to the western wall 
of Seth Chadammi Lai’s house preventing any 
access to the strip of land referred to above from 
Chadammi Lai’s house. There was some delay 
in a report being made by the Station Ofificer of 
Firozabad as required by the Sub-Divisional 

4^ Magistrate. An examination of the Urdu order- 
sheet would show that the primary cause of the 
delay was the fact that the Station Officer of 
Firozabad was not supplied with a copy of the 
application made by Khushi Ram. It appears, 
however, that on 27-4-1942, the Station Officer 
made a report which is Ex. D-l on the record. 
In this report the Station Officer said that the 
strip of land belonged to the Nazul Department 
and Ram Chand and Kunji Lai had no right to 
construct the wall in question but it mentioned 
at the same time the fact that the wall bad 
already been completed before any order of 
attachment could be served upon Bam Chand 
and Kunji Lai and there was no question of any 
danger of a breach of the peace. It appears that 
sometime after this report the Sub-Divisional 
Magistrate, who was in charge of the proceeding 
at that time, made an inspection of the locality 

and on 22.5 1942, he passed the following order: 

“The opposite party are called upon to show cause 

^ wby the wall they have built shutting out the doors and 
windows of the house of Lala Chadammi Lai should 
not be demolished. I have inspected the locality.” 

This order was presumably passed on the ground 
that the proceeding instituted upon the appli- 
cation of Khushi Ram was one under s. 133, 
Criminal P. C. This aspect of the case has, 
however, not been pressed and we shall have 


nothing more, to say about it. The proceeding 
has been treated all along as one under S. 147, 
Criminal P. C. For various reasons the proceed- 
ing remained pending for about three years and 
it was only on 3-3-1945, that the Sub-Divisional 
Magistrate passed a final order in the following 

^GlTIXlS * 

“I do order that the said Ram Chand and Kunji Lai 
or any one in their interest shall not take or retain 
possession of the said land by the erection of the wall 
to the exclusive enjoyment of the right of use aforesaid 
until be or they shall obtain a decree or order of a 
competent Court adjudging them to be entitled to 
exclusive possession and I order that the obstruction 
caused by the wall shall be removed by the opposite 
party within one month of this order failing which ffie 
removal shall be done under an order of the Court,” 

[3] It is against this order and particularly 
the last portion of it that the reference made by 
the learned Sessions Judge-is directed. 

[ 4 ] The learned Sessions Judge has pointed 
out that the order passed by the Magistrate, 
particularly the last portion of it, was in the 
nature of a mandatory injunction and relying 
upon a decision of the Calcutta High Court in 
the Full Bench case in I. L. R. (1942) 2 Cal. 75^ 
he has held that such an order, was beyond the 
jurisdiction of the Magistrate under S. 147, 
sub-a. (2), Criminal P. C. He has accordingly 
recommended that the whole order passed by the 
Magistrate should be set aside, inasmuch as the 
firat portion of the order would be futile in the 
circumstances of the case and the latter portion 
was beyond the jurisdiction of the Magistrate. 

E 5 ] The main question which arises for consi- 
deration in this case is whether S. 147, sub-s. (2), 
Criminal P. C., empowers a Magistrate to issue 
a mandatory injunction or to pass an order 
directing the demolition of a building or con- 
struction which has already been made. As 
already stated, a Full Bench of the Calcutta 
High Court has definitely held that no such 
order can be passed by a Magistrate under S. 147, 
sub s. ( 2 ), Criminal P. C., which runs as follows : 

“If it appears to such Magistrate that such right 
exists, he may make an order prohibiting any inter- 
ference with the exercise of such right.” 

A contrary view has, however, been taken by 
the Madras High Court in A. I. R. 1930 Mad. 
865^ and A. I. R. 1941 Mad. 762.^ The judgment 
in the latter case is very brief and does not give 
any reasons for the view taken therein; nor does 
it contain any reference to any previous case of 
the Madras High Court itself. There could be no 
reference to the Full Bench case of the Calcutta 
High Court because that came later. In the former 
case the dispute was as to the right of a person 
to the flow of water down a channel which bad 
been blocked by the opposite party. The order 
passed by the Magistrate in that case prohibited 
the respondents from putting up any 
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across the channel In their held and also from 
interfering -with the petitioner’s removing the 
obstructions already put up. It is significant to 
note that the learned Single Judge, who decided 
the case and who held that under S. 147,sub-s. (2), 
Criminal P. C., a Magistrate has not merely the 
power of prohibiting an act, but also the power 
of directing one of the parties to do a positive 
act by way of a mandatory injunction, did not 
approve of the latter part of the Magistrate’s 
order w'hich in effect allowed a party to remove 
certain constructions which had already been 
made and which interfered with his right. Though 
he did not actually hold that such an order was 
beyond the jurisdiction of the Magistrate, yet he 
refused to confirm it. There is also a Single Judge 
decision of the Lahore High Court in A. i. B. 1941 
Lab. 210^ in W'hich it was held following the 
Madras view and the decision of the Calcutta 
High Court in A. I. E. 1940 Cal. 545® that S. 147 (2) 
empowers a Magistrate in a proper case to order 
a person to do something or in other words to 
direct a mandatory injunction. In that case the 

hlagistrate bad passed the following order : 

“I, therefore, order that the walJs and buildings erect- 
ed on it should be removed and the public way rein- 
stated as before. If the buildings are not removed within 
15 days from today they should be caused to be re- 
moved at the Government expense through the P. W. D. 
agency with the aid of the Police, Malut.” 

It is again significant that in spite of the view 
taken by the learned single Judge be refused to 
confirm the latter portion of the Magistrate’s 

order and made the following observations : 

'‘Sitting as a Magistrate to deal with a dispute al- 
leged to be likely to cause a breach of the peace he 
made an order as if be were a Civil Judge who had ex- 
haustively considered all the issues between the parties.” 

The view taken in the Full Bench case of the 
Calcutta High Court has also been accepted by 
the Nagpur High Court in A. I. R. 1938 Nag. 297.® 
Upon a careful consideration of the scope of 
S. 147, sub-s. (2), Criminal P. C., we are inclined 
with due respect to agree with the view taken by 
the learned Judges of the Calcutta High Court in 
the Full Bench case. The language of sub-s. (2), 
in our judgment, clearly indicates that if at the 
date when the Magistrate passes his order it is 
still possible to exercise the right alleged by the 
applicant, though it may have been either threa. 
tened or partially obstructed, the Magistrate can 
make an order prohibiting any interference with 
the exercise of such right, but where it is found 
that the alleged right cannot possibly be exer. 
cised in consequence of some permanent obstruc- 
tion created by the opposite party it would 
obviously be futile for a Magistrate to prohibit 
“any interference with the exercise of such right.” 
The principal, and indeed the sole object, of a 
proceeding under chap, Xll, Criminal P. C., 
which includes S. 147, is to prevent a breach of 
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the peace. When the exercise of the alleged right 
has been totally prevented, no question of a breach 
of the peace in consequence of the exercise of 
that right can possibly arise and in those circum- 
stances we think it is not within the jurisdiction 
of a Magistrate under s. 147, suh-s. (2) to pass an 
order to the effect that the permanent obstruction 
should be removed. In those circumstances the 
matter really resolves itself into a civil dispute 
between the parties and they should he left to 
pursue their remedy in the civil Court. Once it is 
found that there can be no danger of a breach of 
the peace, there is in our judgment no justifica- 
tion for an order under S. 147, sub s. (2), Crimi- 
nal P. C. In the case before us it is clear tbai 
though there might have been some apprehension 
of a breach of the peace at the date on which 
Ehushi Bam made his first application purport- 
ing to be under ss. 147 and 133, Criminal P. 0., 
yet there could be no such danger at the date on 
which the Magistrate passed the order more than 
three years later, that is, on 3-3-1945. It was al- 
leged that Kam Chand and Kunji Lai were con- 
structing a wall which would obstruct the right 
of the applicant and an order was passed by the 
Magistrate to the effect that the land on which 
the wall was being constructed should he attached, 
but that order does not appear to have been 
carried out and the fact remains that Bam Chand 
and Eunji Lai continued to make the construc- 
tion in dispute until it was completed and that 
there was no breach of the peace during that 
period. Once the construction was completed and 
the exercise of the right alleged by the applicant 
became quite impossible, there could be no ques"^ 
tion of a breach of the peace. We, therefore, ac- 
cept the reference made by the learned Sessions 
Judge and' set aside the order passed by the 
Magistrate on 3-3-1945. 

D.H. Reference accepted. 
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MOOTHAM AND MATHUR JJ. 
Shulcrullah and another — Plaintiffs — 
Appellants v. Mt. Bahmat Bihi and others — 

Defendants — Respondents. 

First Appeal No. 100 of 1942, Decided on 7'11-1946, 
from Older of Civil Judge, Gorakhpur, D/- 22-1-1942. 

(a) Arbitration Act (1940), S. 23 — Appellate Court 
has no power to make a reference to arbitration — 
Arbitration Act, Ss. 2 (c) and 21— Civil P. C. (1908), 
S. 107 (2). 

An appellate Court has no power under the Arbi- 
tration Act, 1940, to make a reference to arbitration. 
Though under S. 107 (2), Civil P. C., an appellate 
Court was empowered to make an order of reference, 
that section has ceased to have any application to 
matters falling within the ambit of the Arbitration Act 
as the duties or powers which are thereby conferred or 
imposed on an appellate Court are limited to euch as 
are conferred or imposed by that Code on Courts of 
original jurisdiction. [Para 8j 
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The -word ‘suit’ in S. 2 has the more technical and 
restricted meaning oi a proceeding instiluted in a Court 
of first instance by a plaint or in such other manner 
as may be prescribed. In other words ‘Court’ for the 
purposes of Arbitration Act means a civil Court having 
jurisdiction to decide, as a suit, the questions forining 
the subject-matter of the suit. This is not a power which 
is possessed by an appellate Court as such and, there- 
fore, an appellate Court ia not competent to make a 
reference to arbitration under S. 23. [Para lOJ 

Under S. 21, Arbitration Act, only parties to the suit 
are competent to apply for a reference to arbitration 
and as parties to an appeal are not so authorised, the 
appellate Court would not be able to act under S. 23. 

[Para 26] 

(b) Arbitration Act (1940), S. 31 (4)-Suit stayed 
under S. 34 — Appeal to High Court— High Court 
referring subject-matter of suit to arbitration on 
application by parties to appeal — Subject-matter of 
appeal before High Court being only propriety of 
stay order — Reference is invalid — Award passed 
thereon must be filed in High Court and not in 
Court in which suit was pending. 

In a pending suit the defendant filed an application 
under S. 34, Arbitration Act for stay of the proceed- 
ings. The Court thereupon ordered the stay of proceed- 
ings for a period of one month. Similar stay orders 
were also passed in two other suits pending between the 
same parties. In appeal to the High Court against the 
stay order, the parties 61ed a compromise petition by 
which they agreed that the amount due to the plaiutin 
should be determined by a certain arbitrator and the 
other two suits were to be withdrawn. The High Court 
thereupon passed a decree in terms of the compromise 
and thereby appointed the arbitrator to determine the 
amount. The arbitrator then passed an award which 
was sought to be filed in the High Court but the High 
Court ordered it to be filed in the Court of Civil Judge 
in which the suit was pending. The award was then 
filed in the Court of Civil Judge and a decree was pas- 
sed in terms of the award after dismissal of the objec- 
tions to the award. 

Held (i) that the High Court as an appellate Court 
had no power under the Arbitration Act to make a 
reference to arbitration. [Paras 10 and 26] 

(ii) Even assuming that the High Court bad such 
power it wrs DOt competeot to refer the matters io dis- 
pute in the suit itself to arbitration as it was not seized 
of the entire case. The only question for consideration 
in appeal before the High Court was only the propriety 
of the stay order under S. 34. Moreover, when the ap- 
peal came on for hearing the period of stay of one 
month had expired and therefore there was no question 
for determination in appeal which would inevitably have 
had to be dismissed. Consequently so much of the 
decree of the High Court which related to the appoint- 
ment of an arbitrator to determine the amount in suit 

was without jurisdiction: 7 All. 523, Ref. 

[Para 14 and 27] 

(iii) that in view of the explicit terms of S. 31 (4) no 
Court other than the High Court which had made the 
reference had the power to hear the objections to the 
award and to pass a decree in terms thereof. The High 
Court could not delegate that power to the Civil Judge 
and consequently the proceedings before the Civil Judge 
were ultra vires and the decree passed in terms of the 
award was invalid. [Paras 16 and 29] 

(c) Arbitration — Award — Party to award can 
challenge validity of reference in appropriate pro- 
ceedings — Arbitration Act (1940), S. 30. 

Where there is no valid reference to arbitration the 
award passed would itself be nullity. Consequently, a 
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party to the award can challenge the validity of the 
reference in any appropriate proceedings apart from the 
provisions of S. 30, Arbitration Act, which have no ap- 
plication to such a case : 33 A. I. B. 1946 P. C. 72, 
Rel. on.-. 24 A.I.R. 1937 All. 65 (FB), Ref. [Para 25] 

(d) Civil P. C. (1908). S. 11— Question must be in 
issue and must have been heard and decided — 
Competency of Court to make reference to arbitra- 
tion assumed — Question of competency does not 
operate as res judicata. 

In order to claim the force of res judicata it must be 
shown that the point was in issue and was heard and 
decided : Consequently, where the parties to the appeal 
present an application to the High Court before which 
the appeal is pending on the assumption that the High 
Court is competent to make a reference to arbitration 
there is no dispute about the competency of the Court 
and therefore the remark of the High Court that it has 
such jurisdiction would not have the force of res 
judicata: 6 All. 269 (P.C.) and 8 .4. I. R. 1921 P. C. 11, 
Ref. [Para 25] 

Cases referred : — 

1 . (’75) 7 N. W. P. H. C. R. 243 (F. B.) 

2. ('17) 4 A. I. R. 1917 AH. 144 : 40 I. C. 621, Hans 
Raj v. Bijai Ram Singh. 

3. (’24) 11 A. I. R. 1924 Mad. 406 : 73 I. C. 903. 
Abdul Wabab v. Rokia Bibi. 

4 . (’84) 6 All. 269 : 11 I. A. 37 (P. C.), Ram Kitpal v. 
Rup Euari. 

5. (’87) 9 All. 191 : 13 I. A. 134 : 4 Sar 741 (P C), 
Ledgard v. Bull. 

6. (’46) 1946 A. L. J. 254 : 33 A. I. R. 1946 P. C. 72 : 
73 I. A. 52 : I. L. R. (1946) All. 193 : I. L. B. (1946) 
Ear P. C. 68 : 223 I. C. 567 (P. C.), Cbbabba Lai v. 
Kallu Lai. 

7. (’36) 1936 A L J. 1333 : 24 A. I. R. 1937 All 65 : 

I. L. R. (1937) All. 317 : 167 I C 99 (F. B.), Mt. 
Mariam v. Mt. Amina. 

8. (’21) 19 A. L. J. 366 : 8 A. I. R. 1921 P. C. 11 : 
48 Cal. 499 : 48 I. A. 187 : 60 I. C. 631 (P. C.). 
G. H. Hook V. Administrator General of Bengal. 

9. (’85) 7 All. 523, Nand Ram v. Fakirchand. 

ZlusUtaq^ Ahmad and Z. II. Lari — for Appellants. 
Shambhti Prasad — for Respondents. 

Mootham J. — This is an appeal under S. 39,. 
Arbitration Act, 1940, from an order dated 
22.1-1942, of the Civil Judge of Gorakhpur re- 
fusing to set aside an award made on a reference 
under that Act. 

[ 2 ] The appellants together with the respon- 
dents and three other persons were the co- 
owners of a sugar factory at Bhatni. On 
12-12-1938, the appellants and the three persons 
last mentioned executed a deed, whereunder 
they leased, subject to the terms and conditions 
therein set-out, their respective shares in the 
sugar factory to the respondents for a term 
commencing on that date and ending on. 
31-10-1939. Differences subsequently arose be- 
tween the appellants and the respondents, and 
on 18-3-1940, the appellants filed a suit, No. 8 of 
1940 in the Court of the Civil Judge of Gorakpur 
(herein referred to as suit No. 8), against tho 
respondents for various reliefs, including the 
payment of a large sum of money, to which 
they claimed they were entitled under the terms 
of the lease. 
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[8] In their written statement filed on 
I8>d>l940 the respondents admitted liability in 
respect of part of the sum claimed, but they 
alleged that the parties bad, by an agreement 
executed some years previously, agreed to submit 
all disputes between the co-owners of the sugar 
factory to arbitration. On 18-6.1940, the respon- 
dents applied to the Civil Judge under s. 34, Arbi- 
tration Act, for a stay of the proceedings in suit 
No. 8. Although this application was made some 
time after the respondents had filed their written 
statement the application was allowed to this 
extent, that by an order dated 20-7-1940, the 
Court directed that the proceedings be stayed 
for a period of one month.* 

[4] There were at this time two other suits, 
NOS. 28 and 35 of 1940 of the Court of the Civil 


Judge of Gorakhpur, pending between the appel- 
lants and the respondents, and in each of these 
suits the Court, on the application of the respon- 
dents, made a similar order staying further 
proceedings. Against these three stay orders 
appeals were filed in this Court, the appeals 
being numbered respectively : P. A. F. O. 168, 
F. A. F. O. 150, and F, A. F. O. NO. 161 of 1940. 


[5] On 8-11-1940, these three appeals came on 
for hearing, and the Court was then informed 
that the parties had settled all their differences 
and that the terms of settlement had been 
incorporated in a compromise agreement which 
they desired to file in Court. This agreement 
provided, inter alia, that suit Nos. 28 and 36 
were to be withdrawn and that the amount due 
to the appellants in suit no. 8 should be deter- 
mined by an arbitrator, Mr. Chaturvedi. This 
Court thereupon directed that the compromise 
be filed and that a decree be drawn up in its 
terms. This Court also, at the request of the 
parties, gave certain further directions, which 
were duly incorporated in the decree, for the 
purpose of implementing the compromise. One 
of these directions was the appointment of Mr. 
Chaturvedi as arbitrator to determine, within a 
period of one month from the date of the decree, 
the amount due to the appellants in Suit No. 8. 

[6] Mr. Chaturvedi thereupon proceeded to 
conduct the arbitration and in due course his 
award was filed in this Court. By this award the 
arbitrator held that not only was there no sum 
due from the defendants to the plaintiffs in suit 
NO. S but that the defendants were due to be 
paid by the plaintiffs the sum of nearly one lakh 
of rupees, and be recommended that the suit be 
dismissed. Both parties filed objections in this 
Court to the award. The Court, however, was of 
opinion that the award ought to have been filed 
in the Court of the Civil Judge of Gorakhpur, 
and by an order dated 21-3-1941, it directed that 
both the award and the objections be referred to 


that Civil Judge for disposal. This was done; 
the Civil Judge heard arguments and on 
22-1-1942, he dismissed both sets of ohjeotions 
and directed that a decree in the terms of the 
award be prepared. It is against this order 
and decree that the present appeal has been 
filed, the contentions of the appellants falling 
under three main heads. It is said, first that 
this Court had no jurisdiction to refer the matter 
in dispute in suit No. S to arbitration, secondly, ^ 
that if it had jurisdiction to make the reference, 
it was this Court and this Court alone which 
could dispose of the objections to the award and 
make a decree in the terras thereof, and, lastly, 
that the arbitrator had misconducted the pro- 
ceedings within the meaning of cl. (a) of S. 30 
of the Arbitration Act. 

[7] The first of these arguments has two 
branches, for it is argued that an appellate 
Court has no power under the Arbitration Act 
to make a reference at all to arbitration, or that 
if it has such power, the reference it so makes 
must be limited to such matter as is before it in 
the appeal in which the order of reference is 
made; and accordingly that this Court had no 
power, in an appeal in which the sole question 
for determination was the propriety of a stay 
order, to refer to arbitration the subject-matter 
of the suit in the Court of first instance. 

[6] The question whether an appellate Court 
has power under the Arbitration Act, 1940, tov 
make a reference to arbitration is one of some * 
interest, and we have not been referred to any 
case in which the question has been considered. 

In the case of arbitration in suits an order of 
reference is made under s. 23 of the Act, by the 
Court to which an application for that purpose 
is made by the parties under s. 21 . That section 
which is in terms almost identical with those of 
sub-para. (1) of Para, l of the repealed Sch. 2 

to the Civil Procedure Code, reads as follows : 

“21. Where in any suit all the parties interested 
agree that any matter in difierence between them in 
the suit shall be referred to arbitration, they may at 
any time before judgment is pronounced apply in writ- 
ing to the Court for an order of reference.** 

There is no doubt that under the provisions 

of the Civil Procedure Code an appellate Court 

was empowered to make an order of reference, 

but it was so empowered, not by anything 

contained in Sch. 2, but by the provisions of 

sub s. (2) of s. 107 of the Code which conferred 

upon an appellate Court the same powers, and ^ 

imposed on it as nearly as may be the same 

duties, as were conferred or imposed by that 

Code on Courts of original jurisdiction. Now 

there is not to be found in the Arbitration Act 

any section corresponding to sub s. (2) of s. 107, 

Civil P. C., and although under S. 41 of the 

former Act the provisions of the Code are 
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generally made applicable to all proceedings 
before the Court, and to all appeals under that 
Act, this does not in my opinion carry the 
matter further, for sub-s. (2) of S. 107 has ceased 
to have application to matters falling within 
the ambit of the Arbitration Act as the duties 
or powers which are thereby conferred or im. 
posed on an appellate Court are limited to such 
/ as are conferred or imposed by that Code on 
^ I Courts of original jurisdiction. 

[9] Had ss. 21 and 23, Arbitration Act, stood 
alone I should have been inclined to hold that 
the term “suit” included an appeal, see 7 N. W. 
P. H. o. B. 243^ at p. 246, and accordingly that 
*‘Court’* embraced an appellate Court, but I 
think we are precluded from taking that view 
by the fact that the term “Court” is itself 
defined in S. 2, Arbitration Act as meaning 

“a Civil Court having jurisdiction to decide the 
questions forming the subject-matter of the reference 
if the same had been the subject-matter of a suit, but 
does not except for the purpose of arbitration proceed- 
iogs under S. 21, include a Small Cause Court,” 

[10] Now, in this definition I think that the 
word “suit” can only have the more technical 
and restricted meaning of a proceeding insti- 
tuted in a Court of first instance by a plaint 
or in such other manner as may be prescribed. 
In other words “Court” for the purposes of the 
Arbitration Act means a Civil Court haying 
jurisdiction to decide, as a suit, the questions 
forming the subject-matter of the suit. This is 
not a power which is possessed by an appellate 
Court as such ; and in particular it is not a 
power which is possessed by this High Court 
which under its Letters Patent has no original 
civil jurisdiction in respect of a dispute of the 
nature which formed the subject-matter of the 
reference to arbitration in this case. In my 
:opinion, therefore, the appellants contention 
is right, and so much of the decree of this Court 
dated 8-11-1940, as constituted a reference to 
!arbitration of the matters in dispute in Suit 
'NO, 8 was not in accordance with law. 

[ll] The question which then arises is whether 
that part of the decree of this Court of 8-11 1940, 
which, in my view, it had no power to make, 
is binding upon us in the present appeal, and 
it has been strenuously contended on behalf of 
the respondents that that decree is final and 
cannot now he called in question. Reliance was 
placed upon the decisions in A. I. R. 1917 ALL. 
J 144^ and A.I.R. 1924 Mad. 406® but these decisions, 
for reasons which I mention below, do not, in 
my opinion, support the respondents* case. For 
the other side it is contended that the decree, 
so far as it purported to refer any question to 
arbitration, was made without jurisdiction and 
is, therefore, a nullity and cot binding upon us. 
, [12] The true position can, I think, be put 


shortly. On the one hand a decree or order made 
by a Court in respect of a matter which it has 
jurisdiction to entertain, whether in the exercise 
of its original jurisdiction or on appeal, is either 
final or will become final if an appeal lies there- 
from and no appeal is lodged: 6 ALL. 269.'* On 
the , other hand, if the Court has no inherent 
jurisdiction over a particular matter the parties 
cannot, even by consent, convert the proceed- 
ings before the Court into a proper judicial 
process : 9 all. 191.® Reference was also made 
in the (?ourse of argument to the recent decision 
of the Privy Council in 1946 A. L. J. 254.® That 
case is not, I think, of very much assistance, 
for although the validity of a reference to arbi- 
tration was in question, all that their Lordships 
held on this matter was that an invalid award, 
being a nullity, can he challenged in any ap- 
propriate proceedings and that, therefore, an 
appeal (in the circumstances) lay to the High 
Court. 

[13] The two general propositioos to which I 
have referred do not, I think, admit of doubt, but 
it is said by Mr. Shambhu Prasad that in this 
case this Court had on 8.11 1940, jurisdiction to 
decide the appeal then before it, and that-the whole 
of the decree which followed upon the judgment 
in that appeal has, therefore, become final. As 
regards the two cases upon which he relies, it 
was held in A. I. R. 1917 ALL. 144® that a 
decision in a suit given in an interlocutory matter, 
if not appealed from was binding upon the 
parties in every subsequent proceeding in that • 
suit, “and m^A. I. R. 1924 Mad, 406® that the 
principle of res judicata was applicable to all 
orders passed in the same suit between the same 
paties when the question arises in subsequent 
proceedings in the suit. In both these cases, 
however, it is clear that the order, the validity 
of which was questioned, was made by the Court 
in the exercise of a jurisdiction which it un- 
doubtedly possessed, and the cases are, there- 
fore, merely illustrative of the first of the two 
general principles to which I have already 
referred. 

[14] Now it is clear that in F. A. F. 0. 
NO. 168 of 1940 this Court had jurisdiction to 
dispose of the subject-matter of that appeal, 
which was whether the stay order made by the 
Civil Judge of Gorakhpur in Suit No. 8 was a 
proper one. On 8 11-1940, when the appeal came 
on for hearing the period of stay allowed by 
the lower Court — which as I have said was for 
one month — had expired ; there, had therefore, 
ceased to be any question for determination in 
the appeal which would inevitably have bad to 
be dismissed. It appears to me that what this 
Court did when it directed that effect be given 
to those provisions of the compromise between 
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the parties which involved the reference of the 
amount in dispute in Suit No. 8 to an arbitrator, 
was to entertain application for a reference to 
arbitration of the matter in dispute in that suit. 
This was not a matter which arose, or, in the 
circumstances, could arise, in the appeal. It 
was an extraneous application which in my 
opinion this Court had no jurisdiction to enter- 
tain. In my judgment, therefore, so much of 
the decree of this Court dated 8-11-1940, in 
P. A. P. O. No. 150 of 1940 as relates to the ap- 
pointment of an arbitrator to determine the 
amount due to the : plaintiffs in Suit No. 8 was 
made without jurisdiction and is not binding on 
us now. 

[15] One further submission made on behalf 
of the respondents must be mentioned. Mr. 
Shambhu Prasad argued that even if this Court 
bad no jurisdiction to refer the matter in dis- 
pute in Suit No. 8 to arbitration, this fact will 
not affect the validity of the award as the latter 
can then be treated as an award made by an 
arbitrator in an arbitration without the interven- 
tion of a Court pursuant to the earlier agreement 
made between the parties to refer all matters in 
dispute to arbitration. I do not think that this 
contention can be sustained. The arbitrator was 
appointed by this Court as the result of an 
agreement reached between the parties after the 
suit had been hied and embodied in the com- 
promise petition, and it is clear, I think from 
the final paragraph of that petition and no 
alternative inference has been suggested — that it 
was the intention of the parties that the award 
of the arbitrator should become the decree by 
which suit No. 8 of 1940 should be concluded. In 
my opinion, therefore, the award was one made 
in the course of an arbitration in a suit. 

[16] Taking this view of the matter, it becomes 
unncessary to answer the other questions of law 
raised in this appeal, but I concur in the con- 
clusions at which my brother baa arrived. In 
particular it appears to me clear that in view of 
the explicit terms of sub-s. (4) of S. 31, Arbitration 
Act, no Court other than this Court (assuming it 
to have been competent to make the reference) 
bad any jurisdiction thereafter over the arbitra- 
tion proceedings, and that in consequence the 
decree of the Civil Judge of Gorakhpur based on 
|the award was invalid. It is also clear, I think, 
that no order of this Court confer upon the Court 
of the Civil Judge a jurisdiction which the Arbi- 
tration Act says it shall not exercise. 

[17] For these reasons I am of opinion that 
this appeal must be allowed. The decree of the 
lower Court will be set aside and the suit remand- 
ed to that Court for disposal in due course of law. 
The appellants are entitled to their costs. 


[18] Mathur J. — This is a plaintiff’s appeal 
under s. S9, Arbitration Act, directed against an 
order of the Civil Judge of Gorakhpur dated 
22-1-1942, by which he refused to set aside an 
award made on a reference through the interven- 
tion of the Court. Briefly stated the facts of the 
case are : 

t 

[19] There is a sugar factory situated in 
Bhatni, district Gorakhpur, in which the plain- 
tiffs-appellants, defendants-respondents and ^ 
three other hold various shares. On 22.12-1938, 
the plaintiffs along with three others who are 
not parties to the suit executed a lease in favour 
of the respondents relating to their share in the 
factory for a period commencing from the date 
of the lease up to 31-10-1939, The relevant terms 
of the lease were that the income from the sugar 
factory for one season will be taken to be 
Bs. 75,000 and on that basis the ’respondents were 
to pay to the plaintiffs a sum of Bs. 45,221-5-8 in 
four instalments; that if the profits from the 
working of the factory in one season exceeded 
BS. 75,000 the plaintiffs would be entitled to 
recover half the profits, that may accrue over 
and above Bs. 75.000 and that the accounts were 
to be rendered by the defendants to the plain- 
tiffs by 31-7-1940. 

[20] After expiry of the term of the lease, a 
suit NO. 8 of 1940 was filed by the plaintiffs 
against the defendants respondents on 18-8.1940, 
on the allegations that only three instalments^ 
were paid and the last instalment which amoun- ' 
ted to Bs. 11 , 805 . 5.5 was still due, and that profits 
during that particular period exceeded the 
amount of Bs. 75,000 by a sum of Bs. 1,60,000 out 
of which the plaintiffs were entitled to half the 
amount that is Bs. 75,000. In the written state- 
ment filed by the defendants the terms of the 
lease mentioned in the plaint were admitted, but 

it was averred that the fourth instalment was 
already paid up, and that the amount of profits 
that accrued amounted only to Bs. 1,12,211 out of 
which a part of the excess profits were already 
paid up by adjustments. The defendants however 
admitted that a sum of Bs. 11,511.9-9 was still 
due from them. 

[ 21 ] Subsequently the defendants made an 
application that there was an existing agreement 
between the parties that all disputes relating to 
the factory should be referred to arbitration, and 
on that ground it was prayed that the suit be 
stayed. This application was actually made under 
sch. 2 , Para. 18, Civil P. C., but as the Arbitra- 
tion Act came into force in the same year the 
application was treated as one under S. 84 
of the said Act. 

[22] On 20-7-1940, the Court accepting the 
allegation of the defendants stayed the suit. The 
plaintiffs then filed an appeal in this Court 
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against the order of the Civil Judge staying the 
suit and the appeal was numbered as F. A. F. O. 
KO. 168 of 1940. It is necessary at this stage to 
point out that there were two other suits between 
the same parties pending in the Court of the 
Civil Judge of Gorakhpur, one for the dissolu- 
tion of partnership, and the other for partition 
of the factory. They were suits Nos. 28 and 
36 of 1939 and in these suits as well an 
i( application was made to stay the suits under 
Sch. 2 para. 18, Civil P. C. and the suits were 
accordingly stayed. Two appeals were filed 
against these orders and they were numbered as 
F. A. P. O. NO, 150 and P.A.F.O. No. 161 of 1940. 
In these later suits an application was made for 
appointment of a Receiver and by an order of 
this Court Mr. Misri Lai Chaturvedi was appoin- 
ed a Receiver. 

[23l On 8-11-1940, all the three appeals, namely 
NOS. 150, 151 and 168 of 1940 came up for hearing. 
Tha parties filed an application in appeal No. 150 
of IMO alleging that a compromise was arrived 
at between the parties by which they had 
agreed that Mr. Misri Lai Chaturvedi be ap- 
pointed sole arbitrator with power to decide the 
matters in controversy between the parties in 
regard to account and repairs and condition of 
machinery in such manner as he thinks proper. 
"With regard to Suit No. 8 of 1940, it was laid 
down in this application that Mr. Chaturvedi 
- shall ascertain and determine the amount due 
to the plaintiffs in that suit. According to 
this compromise other Suits Nos. 28 and 35 of 
1939 were to be withdrawn, and Suit No. 8 of 1940 
was to be disposed of in terms of the compro- 
mise. On the same date an order was passed by 
a Bench of this Court appointing Mr. Misri Lai 
Chaturvedi as an arbitrator and ordering that 
he should determine the amount due to the 
plaintiffs in Suit NO. 8 of 1940 within one month 
from that date. It was stated in this order that 
as an appeal arising out of Suit NO. 8 of 1940 
was before the Bench, the Bench had jurisdic- 
tion to sanction the appointment of Mr. Chatur- 
vedi as an arbitrator in that suit. It may be 
mentioned here that no issues were settled in 
Suit NO. 8 of 1940, and neither the application 
nor the order mentioned the matters which were 
specifically referred to the arbitration of Mr. 
Misri Lai Chaturvedi. On 171-1941, Mr. Misri 
Lai Chaturvedi submitted an award to this Court. 
I This Court however sent down the award to the 
' ^ Civil Judge of Gorakpur for disposal according to 
law. Objections were filed to this award on behalf 
of the plaintiffs which were heard and dismissed 
by the Civil Judge on 22-1.1944, who refused to 
set aside the award. It is against this order that 
the present appeal has been preferred. 

[ 2 ^ The main points argued by appellants’ 


counsel in this appeal are : (l) that this Court 
being an appellate Court, was not authorised to 
refer the matter to arbitration ; (2) that evAn if 
an appellate Court could tefer the matter to 
arbitration, in the present case the reference was 
imcompetent as the Court was not seized of the 
entire case ; (3) that there was no proper ap- 
plication in appeal No. 168 of 1940 for reference 
of the case to arbitrators ; and that the only 
prayer in the said application was that the Suit 
NO. 8 of 1940 be disposed of in terms of the com- 
promise ; (4) that if this Court had made the 
reference, this Court and this Court alone could 
hear the objections and pass a decree on the 
award; (5) that under the circumstances, the 
Civil Judge was incompetent to hear the objec- 
tions and to dispose them of, and bis judgment 
and the subsequent decree passed was illegal ; 
and (6) that the arbitrator had misconducted 
himself with regard to the proceedings in the 
making of award. 

[25] On behalf of the respondents it is urged 
that after a decree had been passed on an award, 
the validity of reference cannot be challenged 
and it cannot be made a ground for setting aside 
the award. It is also contended that this Court 
having held that it had jurisdiction to refer the 
mattfcer to arbitration that would operate as res 
judicata and cannot be reagitated. I would 
first deal with these two objections of the respon- 
dents. In the Full Bench case in 1936 A. L. j. 
1337,^ it was held by a majority that an objection 
to the validity of the reference to arbitration, 
on the ground that the reference was illegal, 
came within the purview of para. 15, sch. 2, 
Civil P. C., and would be a good ground for 
setting aside an award. Sir Iqbal Ahmad dis- 
sented from this view. This had, however, 
settled the point so far as this Court was con- 
cerned. But in the year 1946 a judgment was 
delivered by the Privy Council in 1946 A. L, J. 
254,® in which their Lordships remarked that 
they agreed with the view of Sir Iqbal Ahmad. 

Their Lordships however went on to say, 
*'ia their opinion all the powers conferred upon the 
Court in relation to an award on a reference made in 
a suit presuppose a valid reference on which an award 
has been made which may be open to question. If there 
is no valid reference, the purported award is a nullity, 
and can be challenged in any appropriate proceeding.*’ 

It has been argued on behalf of the respondents 
that this Privy Council case has overruled the 
majority decision of the Full Bench and it is no 
longer open to any party to contest an award 
on the ground that the reference to arbitration 
itself was invalid. I am however unable to ac- 
cept this view of the matter. The Privy Council 
has no doubt held that para. 15, sch. ii, Civil 
P. C., which now corresponds to S. 80 , Arbitra- 
tion Act, did not apply in such a case, but they 
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have gone still further and have held that if 
there was no valid reference the award would 
itself be a nullity. Thus this question can be 
raised in any proceeding apart from the provi- 
sions oE S. 30, Arbitration Act. I hold, therefore, 
that "the plaintiffs are certainly entitled to show 
that the reference itself was invalid, and if they 
succeed in that, that would certainly result in 
nullifying the award. On the second point, 
reliance has been placed on two Privy Council 
decisions, one reported in 6 ALL. 269* and the 
other reported in 19 A.L. J. 366® in order' to show 
that even where an order is not by itself res 
judicata as in the case of execution proceedings, 
it will certainly have the force of res judicata 
if previously passed in the same case. It seems 
Ihowever clear to me that in order to claim the 
[force of res judicata it must be shown that the 
point was in issue and was heard and decided. 
In the two cases noted above, the matter was in 
issue between the parties and a decision was 
given thereon, In the case before us, both the 
parties presented an application to this Court on 
the assumption that this Court was competent 
to make a reference. There was thus no dispute 
about this matter between the parties and the 
remark of this Court that it had jurisdiction in 
these circumstances would not have the force of 
res judicata. 

[ 26 ] Coming now to the 'objections raised on 
behalf of the plaintiffs-appellants, it is a matter 
of some little difficulty as to whether the appel- 
late Court has any power to refer a matter to 
arbitration. Section 21, Arbitration Act, only 
authorises iDarties to a suit to make an applica- 
tion for reference to arbitration provided certain 
conditions are fulfilled. It does not confer any 
power on the Court itself. After such an appli- 
cation has been made, S. 23 says that the Court 
shall by an order refer to the arbitrator the 
matter in difference which he is required to 
determine. At one time when this law of arbitra- 
tion figured as Sch. II. Civil P. C., it was held 
in some cases that under S. 107, Civil P. 0., the 
appellate Court had the same powers as the Court 
of original jurisdiction and therefore could refer 
the matter to arbitration. Now that a separate 
Arbitration Act has been passed, s. 107, Civil 
P. C., would not be applicable and those rulings 
would not be of any help. As such, it appears to 
me that the appellate Court has no power to 
refer a matter to arbitration. If I may point 
out with respect, even S. 107 would not he help- 
ful because it refers to the powers of the appel- 
late Court and not to right of the parties. Under 
s. 21 only parties to the suit are competent to 
apply for a reference to arbitration and as 
parties to an appeal are not so authorised, the 
appellate Court would not be able to act under 


S. 23. In this view of the matter this Court was 
not competent to make a reference to arbitration. 

[27] (2) It is clear from the record that the ap- 

peal NO. 168 .of 1940 which was pending in this 
Court was against the order of the Civil Judge 
staying the suit under S. 34, Arbitration Act. 
The Court was therefore not seized of the entire 
case and was in my opinion not competent to 
refer the matters in dispute in the case itself 
to arbitration. By way of analogy I may refer a 
to the case in 7 all. 523,® in which it was held 
that a Court to which issues had been remitted 
by the appellate Court has only jurisdiction to 
try the issues remitted, and is functus officio 
in other respects, and cannot make a reference 
of the case to arbitration. The only point in 
issue in appeal was whether the suit was pro- 
perly 8ta;yed and for that purpose alone the case 
was before this Court. I am thus of opinion that 
on that ground also the Court was not compe- 
tent to make the reference. y 

[28] (3) I think there is substance in this point 
as well. Section 21, Arbitration Act lays down 
that the matters in difference between the parties 
can only be referred to arbitration. In Sch. Il, 
para. 1, Civil P. C.. it was further laid down that 
the application shall be in writting and shall 
state the matters sought to be referred. This has 
now been omitted in S. 21, but it seems neces- 
sary that the points on which arbitration is 
sought should be clearly set out and that 
vague reference would always lead to difficulties. 
It has been pointed out, and I think correctly, 
that in the application of 8-11.1940, there was no 
prayer that the suit be referred to the arbitration 
of Mr. Misri Lai Chaturvedi. Clause (6) was 
that the arbitrator shall ascertain and deter- 
mine the amount due to the plaintiffs in suit 
No. 8 of 1940 of the Court of the Civil Judge of 
Gorakhpur with regard to their claim in that 
suit, and the only prayer was that the suit No. 8 
of 1940 shall be disposed of in terms of this com- 
promise. In these circumstances I think that 
this Court granted what was not prayed for by 
making a reference of the case to ^r* ^isri Lai 
Chaturvedi. 

[29] (4) and (6) To my, mind, the proposition 
appears to be unexceptionable that the Court 
which makes a reference and to which an award 
is submitted is alone authorised to hear the ob- 
jections on the award and to pass a decree in 
terms of the award. This Court could not dele- 
gate that power to the Civil Judge of Gorakhpur 
and on that account also all the proceedings b^ 
fore the Civil Judge would be ultra mres and 
his order refusing to set aside the award shall 
have to be vacated. 

[SO] (6) It is not necessary to express affy opi- 
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nion on this point as the points already discus- 
aed are sufficient to dispose of the case. 

' [31] I feel certain that the award could not 

be maintained and ought to have been set aside. 
The order of the learned Civil Judge refusing to 
set aside the award should therefore be set aside. 
The decree which he passed in accordance with 
the award will consequently be vacated and the 
case will be sent back to the lower Court for dis- 
^ posal according to law. The plaintiffs-appellants 
shall get their coats from the respondents. 

By the Court. — This appeal is allowed 
with costs. The decree of the lower Court is set 
aside and the suit is remanded to that Court for 
disposal in due course of law. 

K.s. Appeal allowed. 

A. I. R. (34) 1947 Allahabad 311 [C. N. 123.] 

Verma and Bennett JJ. 

Jamna Prasad v. Ahmad Wali Khan. 

Second Appeal No. 2101 of 1944, Decided on 
25-2-1946, from decision of Dist. Judge, Bareilly, 
D/. 14-7-1944. 

Civil P. C. (1908), S. 11, Expln. 4— Pre-emption 
decree — Money payable by pre-emptor — Sub- 
sequent suit by him for excess paid by him. 

Where a decree for pre-emption in respect of pro- 
perty v7bioh was subject to a mortgage decree was passed 
subject to payment of a certain amount which was 
arrived at after deducting the decretal liability but not 
the interest due thereon and subsequently the pre- 
emptor had to pay the decretal amount with interest, 
in a suit by the pre-emptor against the vendee to re- 
cover the amount paid as interest : 

^ Held, that the pre-emptor not having appealed from 
the pre-emption decree on the ground that the amount 
should have been reduced by the interest, he could not 
be allowed to re-open the matter in another suit. 

[Para 11] 

(’44-Com) ewa P. C., S. 11, N. 36. Pt. 3. 

C. B. Agarwala — for Appellants. 

Mushtag Ahmad — for Respondents. 

Bennett J. — This is a defendants’ appeal. 
The suit out of which it has arisen was brought 
by certain pre-emptors, respondents in the 
appeal, to recover a sum of Rs. 700, which they 
were obliged to pay to protect from sale in exe- 
cution of a decree the property which they had 
pre-empted. The sum which they actually paid 
with this object was Es. 3143, but the greater 
part of this was taken into account in determin- 
ing the amount to be paid by them in order to 
pre-empt the property. One of the questions 
which we shall have to consider and which we 
I do not think has received sufficient attention 
from the Courts below is whether such a suit 
was maintainable. 

[2] The proi)erty consists of a third share in 
certain zamindari property in a village of the 
Bareilly District. Bbagwat Prasad, one of the 
defendants in the suit, was the owner of this 

I property. In 1930 he executed two simple mort- 
gages, hypothecating in favour of L. Ram Dhan 

1 


Das. The latter obtained a decree on these 
mortgages in 1934, the amount due under the 
decree after amendment in 1936 being Rs. 2821 
for the payment of which instalments were 
allowed. 

[8] Some time after this Bhagwat Prasad 
executed a usufructuary mortgage of the pro- 
perty in favour of the present : appellants 
or their predecessors-in-interest. The sum of 
RS. 2B21, due to Ram Dhan Das, was left with 
them for payment to him. Of this sum only 
RS. 450 was paid. 

[4] On 2-11-1940, Bhagwat Prasad executed a 
sale deed of the property in favour of the usu- 
fructuary mortgagees for Rs. 10,500, the amount 
due under the decree for the payment of which 
they had previously assumed liability being part 
of the sale consideration. 

[6] The pre-emption suit was brought by the 
respondents in 1941 and was decreed on 22-1-1942, 
subject to payment of Rs. 8229 within one month. 
This amount was paid. No appeal was preferred 
against the decree. 

[6] Ram Dhan Das sold his decree to other 
persons and to save the property from sale in 
execution proceedings the respondents satisfied 
the decree by payment, as stated, of Rs. 3l43. 

[7] The sum of Rs. 8229 which the respon- 
dents were required to pay in order to pre-empt 
the property was arrived at in this way. The 
decretal liability of Rs. 2371 (that is, Rs. 2821 
less RS. 450, paid) was deducted from the sale 
l^rice of Rs. 10,500 (leaving Rs. 8129) and the res- 
pondents were required to pay the vendees a 
further sum of Rs. 100 on account of the 
sale deed. 

[8] But interest bad been running on the 
decretal amount and consequently to satisfy the 
mortgage decree the respondents had to pay 
Rs.' 3143, or Rs. 772 more than the amount 
(rs. 2371) allowed for this purpose in the pre- 
emption decree. The respondents assumed liabi- 
lity for costs of execution aud interest accrued 
from the date of the pre-emption decree and thus 
claimed only Bs. 700. Their case was that as the 
vendees had assumed liability for payment of 
the mortgage decree when Bhagwat Prasad first 
of all mortgaged and then sold the property to 
them they were entitled on acquiring the pro- 
perty to recover from the vendees the amount 
which they had to pay, over and above the 
amount allowed for this purpose in the pre- 
emption decree, as but for the failure of the 
vendees to carry out their undertaking to satisfy 
the decree no such burden would have fallen on 
them. In other words they claimed to enforce 
against the vendees the right which Bhagwat 
Prasad would have enjoyed against them as 
mortgagees had he retained the property and 
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satisfied the decree on the mortgagees' failure 
to do so. 

[9] The Courts below after considering vari- 
ous arguments concluded that the suit should be 
decreed. The main argument advanced against 
this view appears to have been that there was 
no privity of contract between the plaintiffs 
{that is, the present respondents) and defendants. 
The Munsif rejected this argument, observing as 
follows : 

“The rusult of the pre emption decree was that the 
plaintiffs were substituted in place of defendants 1 to 3 
(the vendees) so far as sale transaction was concerned. 
The equity of redemption sold by Bbagwat Prasad came 
to the plaintiffs and they came in the position of 
Bbagwat Prasad, the mortgagor, defendants 1 to 3 re- 
mained mortgagees. Whatever rights Bbagwat Prasad 
had are available to the plaintiffs. The mortgagor could 
'file a suit for damages against defendants 1 to 3 for the 
loss caused to him, as in the usufructuary deed defen- 
dants 1 to 3 took upon themselves to pay the amount and 
there was implied guarantee of indemnity to protect the 
mortgagor from any loss arising to him by the non- 
fulfilment of the contract. The same right is available 
to the plaintiffs.'’ 

The Munsif also held that as Bbagwat Prasad 
had retained no interest in the property the 
plaintififs bad no cause of action against him. 
Bbagwat Prasad has accordingly not been im- 
pleaded as a respondent in this appeal. 

[10] The District Judge considered some 
other aspects of the legal position (some of his 
remarks being rather difficult to follow) but 
came substantially to the same conclusion, 
though be appears to have thought that strictly 
speaking the plaintiffs should have recovered the 
amount from Bbagwat Prasad who could then 
have recovered it from the usufructuary mort- 
gagees who had contracted with him. He said: 

“In fact it is practically conceded by the appellants 
that the plaintiffs could recover this amount from 
Bbagwat Prasad who could recover it in turn from the 
defendants and this would merely lead to multiplicity 
of litigation and ^.s in equity there is certainly a moral 
responsibility upon defendants 1 to 3 to pay up the 
full decretal amount, I think it would be encouraging 
litigation to force the parties to go about it in such a 
round-about manner merely on the basis of what is 
rather an academic argument." 

[ 11 ] We do not deny the appellants' moral 
or indeed legal responsibility so far as Bhagwat 
Prasad is concerned, bad the property remained 
in his bands, but we think the Courts below 
have not taken adequately into consideration the 
facts subsequent to the usufructuary mortgage. 
There may be more ways than one of looking at 
the matter but the facts which seem to us to 
have a substantial bearing on the legal position 
are these. When the mortgagees purchased the 
property in 1940 they took it subject to the liabi- 
lity under the decree of 1934-36. The result of the 
pre-emption decree was that the plaintiffs-res- 
pondents stepped into their shoes; they accepted 
liability in their place and it is clear that this 


was understood and that effect was intended to. 
be given to it in the pre-emption decree, as they 
were allowed credit for the amount received by 
the mortgagees for the purpose of satisfying the 
decree. Nor were they ignorant of the fact that 
this amount was then inadequate foe this pur- 
pose, their plaint clearly shows that they knew 
that more would have to be paid to satisfy the 
decree. If the Munsif who passed the pre-emption 
decree was justified in giving partial effect to^ 
the appellants' liability and making deduction 
from the sale price to the extent stated — and 
this is not disputed — we see no reason why he 
should not have given full effect to it and de- 
ducted from the sale price the whole amount 
which, on calculation, might have been found 
due under the decree. This possibility, however, 
was apparently not brought to the notice of the 
Court by the pre-emptors and it does not appear 
to have occurred to the Court itself. But if the 
relief for which the pre-emptors now ask could 
and should have been obtained in the pre-emp- 
tion suit, we cannot hold that the pre-emptors 
are entitled to raise the question in a later suit. 

It seems to us to be implicit in the judgment in 
the pre-emption suit that the rights of the parties 
in the matter were adjudicated upon fully as 
regards the terms upon which the plaintiffs 
could pre-empt, and that the effect of the appel. 
lants' liability to satisfy the decree wag taken 
into consideration. If the plaintiffs were not satis- 
fied with the finding that they had to pay as v. 
much as Rs. 8229 to obtain the property subject 
to the charge upon it under the mortgage decree, 
they could have appealed from the pre-emption 
decree on the ground that this amount should 
have been reduced by the interest which they 
would have to pay in addition to the sum of 
RS. 2371 allowed for. We see no reason to distin- 
guish between this sum and the interest which 
bad accrued on it. The vendees took the^roperty 
from Bbagwat Prasad subject to the liability as 
it stood at the time of sale and not as it stood 
at the time of the mortgage and the fact that at 
the time of the mortgage that liability was for a 
smaller sum is in our opinion immaterial. The 
plaintiffs asked to he substituted for the vendees 
and they succeeded in their suit. The possibility 
that if the legal position had been better appre- 
ciated they might have been required to pay 
less than rb. 8229 is no ground for allowing them 
to re-open the matter in another suit. ^ 1 . 

[12] We are unable therefore to agree with 
the Courts below that the present suit was main- 
tainable. We allow the appeal, set aside the 
decrees of the Courts below and dismiss the suit 
with costs to the appellants throughout. 

v.R. Appeal allowed. 
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Mootham J. 

Dhondha Misir and others — Appellants v. 
Sheikh Qurhan — Plaintiff— Bespondent. 

Second Appeal No. 1538of 1945, Decided on 13»1- 1947, 
from decision of Addl. Civil Judge, Gorakhpur, D/- 
15 5-1915. 

Civil P. C. (1908), O. 21. R. 57 — ‘Default’ — 
Decree-holder unable to proceed with his applica- 
tion and to have the property sold — He is in 
default. 

The word ‘default’ in R. 57 means failure to do 
what the decree-holder was bound to do, that is, to go 
on with his application and have the property sold. 
Hence where the decree-holder who has attached the 
property finds himself unable to proceed with his appli- 
cation and have the property sold be is in default within 
the meaning of R. 57 of O. 21:6 A.I.R. 1919 All. 194, 
Bel. 071 ] 9 A. I. B. 1922 All. 62, Distiyig. [Paras 4&5] 

C. P. C.— t’44-Com.) O. 21, R. 57, N. 2, Pt. 1. 

Cases ref erred ^ ^ 

1. (19) 41 All. 157 : 6 A. I. B. 1919 All. 194 : 49 I. C. 

113, Dildar Husain v. Sheo Naraio. 

2. (’22) 44 All. 274 : 9 A. I. R. 1922 All. 62 : 63 I. C. 
91, Mahomed Mubarak Husain v. Sabu Bimal Prasad. 

N. D. Pant — for Appellants. 

S. N. Misi'a — for Respondent. 

Judgment. — In my opinion this second 
appeal fails. In 1932 one Baramdeo, who has 
since died and is represented in this appeal by 
his sons the appellants, obtained a money decree 
against Natbuni Kandu. In November, 1938, the 
iudgmenidebtor executed a mortgage of certain 
of his properties which included a house, in 
favour of Sheikh Qurban, the respondent. 
Later in the same month the decree-holder 
sought to execute his decree by the attachment 
of this house, and by an order of the Court 
dated 22.12 1938, the house was attached. In 
January, 1939, the decree-holder for some reason 
which is not clear, was unable to proceed with 
the execution of his decree and he asked the 
Court for an order that his application be kept 
pending and the attachment on the house main- 
tained. Upon this application the Court made 

the following order on 28-1- 1939 : 

“Execution application dismissed, attachment to con- 
tinue, papers consigned to office.” 

[2] Nothing further appears to have happen- 
ed till 19-9.1940, when the judgment-debtor sold 
the mortgaged property to his mortgagee, the 
respondent, and then in March, 1941, the decree- 
holder applied to the Court for the execution of 
his decree by the sale of the house. Despite an 
objection lodged by the respondent the house 
was sold in April 1942, and the sale was confirm- 
ed in the following month. The respondent 
thereupon brought the suit out of which this 
appeal arises for a declaration that the house 
was not liable to be sold in execution of the 
decree. His suit was decreed in the trial Court 
and an appeal to the Court of the Additional 
1947 A/40 & 41 


Civil Judge of Gorakhpur by the unsuccessful 
decree-holder was dismissed. Both the Courts 
took the view that the order of 28-1-1939 was 
made under O. 21, R. 67, Civil P. 0., and the 
application for execution having been dismissed, 
the attachment automatically came to an end. 

[8] It has been contended in this Court on 
behalf of the appellants that the provisions of 
R. 57 can have no application as it was not by 
reason of any default by the decree-holder that 
the Court was unable to proceed further with the 
application for execution. The grounds of the ap- 
plication made by the decree-holder to the Court 
in January, 1939, are not as I have said, clear, 
and it has been suggested that the decree-holder 
found himself unable to execute bis decree on 
account of the provisions of the Temporary 
Postponement of Execution of Decrees Act, 1937. 
This Act is not however mentioned in the appli- 
cation and if its provisions were applicable the 
decree-holder would be in a further difficulty as 
the judgment- debtor’s house was attached after 
the Act had come in force and apparently in 
contravention of its terms. 

[ 4 ] The meaning to be attached to the word 
‘default’ in R. 57 was considered by this Court in 
41 ALL. 157' in which Sir Henry Richard C. J. 
said : 

“It really means a failure to do what the decree- 
holder was bound to do, that is, to go on with his 
application and have the property sold. I am supported 
in this view, I think, by the provision in the rule itself 
that in a fitting case the application for execution can be 
adjourned in which case of course the attachment could 
be maintained.” 

[5] A similar view was expressed in the same 
case by Tudball J. My attention has been drawn 
to a later decision 44 ald. 274^ in which it is 
said that this Court by implication disapproved of 
the view taken in 41 ADD. 157.' In 44 ALL., 274,^ 
however, the decree-holder was admittedly in 
default, and the Court bad only to determine 
the effect, as between the decree- holder and 
judgment-debtor, of an order that the proceed- 
ings stand adjourned sine die. The present 
question did not, therefore, arise. Now, as I have 
said, w'hat actually moved thq decree-holder to 
make this application to the Court in this case 
has not been explained, but it is clear that he 
found himself unable to proceed with his appli- 
cation and have the property sold. I think, 
therefore, that he was in default within the 
meaning of R. 67 of o. 21. 

[6] It has farther been argued that, even if 
the order were made under R. 57, the Court did 
not intend to dismiss the application, but intend, 
ed only to adjourn the proceedings to a future 
date, and this, it is said, must be so because the 
Court directed that the attachment should con- 
tinue. I do not think that there is any force in 
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this argument. Whatever have been the precise 
terms of the application which was made to the 
Court, it is clear that what the Court was asked 
to do was to adjourn the proceedings. It would 
have been a very easy matter for the Court to 
have made an order to this eSect, but it appears 
to me that it specifically declined to do so, for 
what has been said is, in unambiguous terms, 
“the execution application is dismissed”. In my 
opinion, therefore, the view taken by the lower 
appellate Court is correct and this appeal must 
be dismissed with costs. Leave to file a Letters 
Patent appeal is refused. 

D.S. Appeal dismissed, 

A. I. R. (34) 1947 Allahabad Zii[C.N. 125.] 


^ A 

if the Hindu law gives a concubine, a right of malnteo^ 
ance as an *Avarud'h Stree* that right is not taken 
away by the Oudh Estates Act and she would be entit- 
led to a charge on the property covered by the Oudh 
Estates Act. [Para 17] 

V 

Cases referred : — 

1. (’26) 24 A. L. J. 729 : 13 A. I. B. 1926 P. C. 
73 ; 63 I. A. 153 : 60 Bom. 604 : 96 I. G. 20 (P. C.), 
Naghubai v. Mongbibai. 

2. (’25) 23 A. L. J. 662 : 12 A. I. R. 1925 P. C. 
181 : 52 I. A. 286 : 48 Mad. 605:88 I. C. 327 (P. G.}, 
Sura Lakshmiah v. Kotbandarama Filial. 

Sir Syed Wazir Hasan and S. N. Seth 

— for Appellant. 

N. P. Asthana, M, Wasim^ Mansur Alam and 
B. L. Dikshit — for Respondents. 

Sinha J. — This and the connected Appeal 
NO. 868 of 1942 arise out of the same set of facts. 
Suit NO. 74 of 1937 was instituted on I0.ll.1937 by 


AiiLsop AND Sinha JJ. 

Mt. Shiva Kumari Devi — Defendant — 
Appellant v. Udeya Partap Singh and another 
— Plaintiffs — Pespondents. 

First Appeals Nos. 367 and 368 of 1942, Decided on 
6-2-1947, against decision of Civil Judge, Cawnpore, 
D/- 11-5-1942. 

(a) Hindu law — Concubine — Avarudb Stree — 
Status of — Test — Infatuation to be distinguished 
from love. 

An ’’Avarudh Stree” has not the same statue as that 
of a wife, but that status is very akin to It. The law 
recognises a clear and well defined line between a harlot 
and an 'Avarudh Stree.* She may be a concubine but 
she may, by her fidelity to her paramour, win a posi- 
tion of dignity and respect in his family. Fidelity to him 
or to his memory is an essential condition. She is a 
wife though not in the orthodox sense. As a wife she 
has a distinctive position, she is admitted in the bosom 
of the family, though she may not be living in the 
house occupied by the family. She may not be the mis- 
tress of the bouse and yet she commands the affection 
of her paramour and the respect due and ordinarily 
shown to a wife: 13 A. I. R. 1926 P. O. 73, Bel, on. 

[Para 11] 

In considering whether a concubine has been kept by 
a Hindu practically as a member of the family, a dis- 
tinction must be made between what is mere infatua- 
tion and the love which a husband bears towards bis 
wife. [Para 12] 

(b) Transfer of Property Act (1882), S. 122 — 
Doctrine of advancement. 

Even if a purchase has been made in the name of a 
concubine but with the funds of her paramour it is for 
the concubine to establish that it was made for her, be- 
cause the doctrine of advancement does not apply in 
India : 12 A. I. R. 1925 P. C. 181, Bel. on. [Para 13] 

(’45-Com.) T. P. Act, S. 122, N. 11. 

(c) Oudh Estates Act (1 of 1869), Preamble — “Such 
other matters” — Expression “such other matters” 
is an elastic expression — It is in its connotation 
always illustrative and not exhaustive. [Para 18] 

(d) Oudh Estates Act (1 of 1869), Ss. 24, 25, 26, 
27 and 28— Right of maintenance of Avarudh Stree 
under Hindu law, if affected — Hindu law — Mainten- 
ance — Avarudh Stree. 

The Oudh Estates Act is an enabling Act. If certain 
person possesses certain rights under a different system 
of law or under the general law of the land, that right 
is not taken away by the Oudh Estates Act. Therefore, 


BajaUdeyaPratap Singh, Talukdar of Lharam- 
puL’ Eatiari in the district of Hardoi, now repre. 
sented by the Deputy Commissioner, Hardoi, in 
charge of the Court of Wards, against Mt. Munna 
prostitute, alias Bam Kumari alias Shiv Kumari. 
Suit NO, 12 of 1938 was instituted on 20-1-1938, 
by Mt. Shiv Kumari Devi alias Munnaji against 
Baja Udeya Pratap Singh. 

[2] The earlier suit was brought by the Baja 
for possession of the 'Dan Villa,’ bungalow in 
the city of Cawnpore and also for recovery of 
B8. 300 on account of mesne profits. The allega- 
tions in the plaint are briefly these: Baja Baha- 
dur Baja Bukmangad Singh, the father of the 
plaintiff was the owner of the bungalowt Thos 
defendant was a prostitute in the keeping of the ^ 
deceased. She was allowed to occupy the house 
in connection with the marriage of a brother in 
January 1933 and, in spite of a registered notice 
sent by the plaintiff who succeeded his father on 
his death, on 19-1-1937, she did not vacate it. 
Instead, she claimed its ownership. The defence, 
in the main, was that she was an 'Avarudh 
Stree* of the late Baja Bahadur and was treated 
by him with affection and marked considera- 
tion and was so treated by his relations include 
ing the plaintiff. In accordance with the family 
practice and custom the late Baja Bahadur 

”(a) provided the defendant with suitable residence;’ 

(b) paid the defendant a monthly allowance of 
Rs. 300 per annum (sio) as her pocket money; (o) ^id 
other expenses of food, raiment, conveyance, medic^ 
attendance, establishment etc., over and above the said 
pooket money; (d) placed at her disposal several oars for 
her personal use, the last one being a Plymouth 1935 
model No. 6349 L. W., U. P. which remained io the 
defendant’s exclusive possession till 28-1-1937, in bet ^ 
own right and title of maintenance; and (e) gave bee * 
plenty of money by way of gift and presented to her a 
many other valuables, from time to time.” 

She wks maintained as an 'Avarudh Stree* whe- 
ther she lived at Katyari or Cawnpore or 
Lucknow and the pooket money used to be pwA 
to her as it used to be paid to the other members 
of the family. The Raja Bahadur gave her 
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Rs. 19,000 for the purchase of the bungalow in 
dispute, which stood on the banks of the Ganges, 
because she was religiously inclined and wanted 
a house so situated. It was purchased by her on 
4 10-19S4, but in the name of* the Raja, out of 
respect for his memory. She has been, she goes 
on to say, in exclusive possession of the house 
since its purchase on 4-10-1934. 

. [3] The plaint of the Suit No. 12 of 1938 was 

A practically a rehearsal of the written statement 
of the earlier suit and the written statement was 
a repetition of the allegations in the plaint. In 
this suit she prayed for a declaration that she 
was the owner of the ‘Dan Villa*; and was 
entitled to remain in its possession. She claimed 
a sum of RS. €000 on account of maintenance and 
wanted it to be created a charge on the property 
mentioned in scb. 'a'. 

[4] The learned Civil Judge framed the fol- 
lowing issues in Suit No. 74 of 1937 ' 

(1) Was tbe sale-deed dated 4'10-1934, in favour of 
Raja Bahadur Raja Rukruaogad Singh a benami sale ? 
Was Sbrimati Sheo Kumari the real vendee ? (2) Was 
Sbrimati Shiva Kumari an ‘Avarudh Stree’ of the late 
Raja Bahadur Rukmangad Singh ? If so, has she a 
right of resideoce for life in the house in suit ? (3) Is 
the plaintiff entitled to nxesne protits ? (4) Is the plain- 
tiS owner of tbe bungalow in suit or he is only a 
benamidar ? 

[6] In suit NO. 12 of 1938 he settled the fol- 
lowing issues: 

(1) Has the Court no jurisdiction to try tbe suit ? (2) 
^ Is the suit bad for multifariousness? (3) Is tbe court-fee 
paid insufficient ? (4) Is the plaint!^ ‘Avarudb Stree' of 
tbe late Raja Bahadur Raja Rukmangad Singh? (5) Is 
tbe plaintiff entitled to maintenance? (6) In case tbe 
plaintifi is ‘Avarudh Stree’ of tbe late Raja is she entitled 
to maintenance out of tbe estate left by tbe said Baja 
in the hands of tbe defendant ? (7) Is tbe plaintif! tbe 
real owner of tbe bungalow No. 11/13 and tbe sale-deed 
in favour of the late Raja was only benami ? (8) Has 
the plaintif! tbe right of residence in tbe said bungalow 
by reason of her being an Avarudh Stree of the late 
Raja Bahadur ? (9) To what relief, if any, is the plain- 
tiff entitled ? 

[6] The learned Civil Judge found that Mt. 
Shiv Kumari Devi 

“was in permanent keeping of the late Raja Bahadur 
from 1932 up to his death which took place in 1937 
and that she was his Avarudh Stree in the eye of the 
law." 

He also found that the estate of the lato Raja 
Bahadur belonged to three classes. Part of it 
was governed by the Oudh Estates Act; another 
part by the Oudh Settled Estates Act and the 
rest was non-talukdari property. He held that it 
was not open to the late Raja Bahadur, in view 
of ss. 15 and 22 of the Oudh Settled Estates Act, 
to create a charge on that portion beyond his 
life-time. As regards the ix)rtion covered by the 
Oudh Estates Act, he came to tbe conclusion 
that it was only certain named classes that could 
claim its benefits but not tbe plaintiff. With 


regard to tbe rest of the property he was of 
opinion that the Raja of Katiari was included in 
List II of the Oudh Estates Act and bis estate is 
governed by the family custom of impartibility 
and it descends to a single heir. The rights, 
therefore, fall to be determined according to 
custom and not by tbe general principles of 
Hindu law. As do custom was pleaded by Mt. 
Shiva Kumari, she was not entitled to any 
maintenance. He came to the conclusion that 
the Baja purchased the house for himself and 
■with his own money. In the result he dismissed 
the suit. 

[7] Mt. Shiv Kumari has come to this Court 
in appeal. She has preferred appeals in both the 
suits. She claims that she is the owner of tbe 
‘Dan Villa’ and, at all events, she is entitled to 
remain in possession of it as ‘Avarudh Stree* 
and claims maintenance os such. Her conten- 
tion, in effect, is that she is entitled to claim a 
charge in lieu of her maintenance on the estate 
of the Raja. On behalf of Raja Udeya Pratap 
Singh this position is challenged. It is contended 
that the finding of the learned Civil Judge that 
she was an ‘Avarudh Stree’ is not warranted by 
the materials on the record. 

[8] Tbe points that have emerged for consi- 
ration are; (i) Whether Mt. Shiv Kumari has 
established her ownership of the ‘Dan Villa’ and 
her status as ‘Avarudh Stree* of the late Raja 
Rukmangad Singh? ( 2 ) In case she has, is she 
entitled to claim maintenance as a charge on 
any portion of the estate or a right of residence 
in the house? 

[9] The first question, therefore, which con- 
fronts us, is whether she has established her 
status as an 'Avarudh Stree . The law on this 
point was laid down by Lord Darling in the 
well known case in 1926 A. L. J. 729.^ At p. 732 
his Lordship says as follows; 

“ The question now to be decided upon this evidence 
is whether tbe appellant is entitled to niaintenance out 
of tbe estate of the deceased, and this, as appears from 
the judgments delivered in the Court of appeal, de- 
pends upon whether, upon the facts proved, she was in 
a strict sense, according to the Hindu law, as prevailing 
in Bombay, the ‘permanent concubine’ of deceased. 
This word concubine has long hud a definite meaning, 
whether expressed in the langunge of India or of 
Europe. The persons denoted by it Lad, and have still 
where it remains applicable, a recognised status ‘below 
that of wife and above that of harlot. In the Glossory of 
Ducange, under the title Conciihina, we read that Pel- 
lex honestior est quam arnica, nt quae accidat pro- 
prills ad uxoris naiuram: and this, it would seem is 
because uxor nouien est dignitatis non valuptatis. 
Almost a wife, according to ancient authorities, the dis- 
tinction of concubine from harlots was due to a modifi- 
ed chastity, in that she was affected to one man only, 
although in an irregular union merely. So Bracton is 
quoted by Ducange as writing, eadem eliani concubina 
legitima dicitur ad discrimen ejus quae quaestuvi 


A. L K. 


Shiva Kumari v. Udeya Partap Singh ( Sinha J ,) 


316 Allahabad 

facii. Harlots solicited to immorality; concubines were 
reserved by one man.” 

[10] In other words she is an ^Avdvudh Stree* 
provided the concubinage is permanent, until 
the death of the paramour and sexual fidelity be 
reserved to him. She is entitled to maintenance 
even though she he not kept in the family house 
of the deceased. Eesidence in the family house 
was not considered 

“ao essential reason for the right to have maintenance 
from the goods of the deceased paramour, but rather a 
means to ensure quaiified chastity of the mistress.” 

There is no evidence before us that she did not 
observe fidelity to the deceased. The question 
still remains whether she has established her 
status as an '*Avarudh Stree'* _ 

[11] She has not the same status as that of a 
wife, but that status is very akin to it. If one 
thing emerges clearly from the judgment of 
Lord Darling, it is that the law recognises a 
clear and well defined line between a harlot and 
an 'Avarudh Stree'. She may be a concubine but 
she may, by her fidelity to her paramour, win a 
position of dignity and respect in his family. 
Fidelity to him or to his memory is an essential 
condition. It is difficult to bring out the meaning 
in its full force in English, but it appears to be 
clear that she is a wife though not in the 
orthodox sense. As a wife she has a distinctive 
position, she is admitted in the bosom of the 
family, though she may not be living in the house 
occupied by the family. She may not be the 
mistress of the house and yet she commands 
the affection of her paramour and the respect 
due and ordinarily shown to a wife. 

[ 12 ] Treveleyan in his Hindu Law, Edn. 3, 
p. 91 , has thus summed up the result of the 
authorities culminating in the decision in Nagu. 

bai's case : 1926 A. I*. J. 729.^ 

“A concubine, who has been kept by a Hindu con- 
tinuously to the time of bis death, pi'actically as a 
member of the family, is entitled to maintenance from 
the property (whether ancestral or self acquired) of her 
deceased paramour, whether she have children or not, 
but losss right on incontinence/’ 

The italics are ours. Did Mt. Shiv Kumari 
ever acquire such a position? Was she ever 
treated practically as a meinher of thefaviily'i 
The evidence on the record no doubt proves that 
the Raja was greatly fond of her and very 
much*devoted to her, but, here again, a distinction 
must be made between what is mere infatua- 
tion and the love which a husband bears towards 
bis wife. (Their Lordships considered the evi- 
dence and proceeded.) Taking into consideration 
all the circumstances, it is impossible to say that 
she was a woman permanently in the keeping of 
the late Raja Bahadur, practically a member of 
the family who bad attained the status of an 
'Avarudh Siree'. 


[13] The next question is whether the appeh 

laut has succeeded in establishing that the *Dan 
Villa* purchased from Mrs. Stone was really 
purchased for her. The law is well settled that 
even if the purchase bad been made in her 
name but with the funds of the Raja, it 
would have been for her to establish that it 
was made for her, because the doctrine of 
advancement does not apply to this country, 
1925 A. Ii. J. 662:^ jit ' 

“A purchase in India by a native of India of a pro- 
perty in India in the name of his wife unexplained by 
either proved or admitted facts is to be regarded as a 
benami transaction by which the beneficial interest in 
tbe property is in the husband although the ostensible 
title is in the wife.” 

Here the purchase stands in the name of the 
Raja himself. It lies, therefore, on the appellant 
to satisfy the Court, by cogent evidence, that 
tbe Raja was only an ostensible and not the 
real purchaser or that he made in her favour a 
gift of the money with which the purchase was 
made. (Their Lordships after considering the 
evidence affirmed tbe finding of the Civil Judge 
that the house belonged to the Raja who pur- 
chased it with his own money and for himself; 
the appellant was not its owner or beneficiary, 
and proceeded:) On the finding that the appel- 
lant was not an *Avarudh Siree* of the Raja 
and that she -was not the true owner of the 
house, her claim must fail and the appeal must 
stand dismissed, but as we have differed from-^ 
the learned Civil Judge in his finding on the ^ 
status of the appellant, w'e propose to address 
ourselves to the questions of law. 

[14] The Katiari estate consists of- property 
of three classes — part of it is governed by the 
Oudh Settled Estates Act — another part by the 
Oudh Estates Act and a portion is non-talukdari 
property. Mr. Sbambhu Nath Seth, the learned 
counsel for the appellant, conceded that he can 
lay no claim to the property governed by the 
Oudh Settled Estates Act. It is also conceded 
that the five villages mentioned in scb. A of her 
plaint and over which a charge is sought for the 
amount due to her on account of the arrears of 
maintenance, are all governed by the Oudh 
Settled Estates Act. If it is so, her claim must 
fail on this ground alone. But the learned 
counsel contends that this does not preclude us, 
in case we accept her case otherwise, from 
declaring a charge on property other than that ^ 
governed by the Oudh Settled Estates Act, We, V* 
therefore, propose to consider whether she is 
entitled to claim a charge on other classes of 
property, although we should not be understood 

to accede to this contention. 

[15] The Oudh Estates Act deals with the 
proprietary rights in diverse estates in the pro- 
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vince of Oudh conferred upon talukdara and 
defines the 

“rights of the said talukdars and others in such estates 
and as to the course of succession thereto.** 

It also attempts 

“to regulate such course and provide for such other 
matters connected therewith as ate hereinafter men- 
tioned.** 

The expression “such other matters** connected 
therewith is somewhat vague. It is clear that 
I the matters mentioned are not exhaustive and 
are only illustrative. Sections 22 to 28 are the 
material sections. 

[16] Section 22 provides with special rules and 
S. 23 with general rules of succession to intestate 
talukdars and grantees. Section 24 says : 

“When any talukdar or grantee, or bis heir or 
legatee, dies leaving him surviving such relatives as 
are hereinafter mentioned, the person for the time being 
in the possession of his estate or the rents and profits 
thereof shall be liable to pay to each of such relatives 
during his or her life .... Provided that such relative 
was at the date of the death of the deceased living with 
him : Provided also that such relative is and continues 
to be without any other adequate means of main- 
tenance.’* 

Section 2S speaka of grand-parents, and senior 
widows of the deceased and also provides for the 
junior widows. Section 26 speaka of brothers, 
nephews and minor sons of the deceased. Sec- 
tion 27 says that “in the case of unmarried 
daughters of the deceased, widows of his sons or 
brothers and his widows not of his ahl i’lradari 

** We are not concerned with S. 28. 

> [17] The learned counsel for the appellant 

founded no argument on the provision made 
for “widows not of his ahUi-hradari.‘' All be 
contends is that the list furnished by ss. 24, 25, 26, 
27 and 28 does not exhaust the list of persons 
entitled to maintenance. If the Hindu law gives 
the appellant a right of maintenance as an 
'Avarudh Stree' that right, is not taken away 
by the Oudh Estates Act. The learned counael 
for the respondent, on the other hand, contends 
that no one outside the list furnished by these 
sections, is entitled to maintenance and this 
special piece of legislation must, on the well 
known principle of law, generalia specialihus 
non derogant, override the general Hindu law. 
The principle of law to which an appeal has 
been made by the learned counsel for the respon- 
dent, does not, in our opinion, assist him. It 
must be borne in mind that this Act is an 
enabling Act i. e., it is a statute which makes it 
/ lawful to do something which will not otherwise 
^ be lawful : Craise on Statute Law (4th Edn., 
p. 62). In other words certain rights not recog- 
nised by the general law find recognition as a 
result of this statute, or certain persons having 
no rights or having restricted rights are given 
rights either for the first time or larger or more 
amplified rights. But the statute does not curtail 


the existing rights. This is the true purpose of 
an enabling Act. If the appellant possesses 
certain rights under a different system of law or 
under the general law of the land, that right is 
not taken away by the Oudh Estates Act. 

[18] We have to construe this Act in the 
above light. Besides, the general scheme of the 
Act also supports the contention of the learned 
counsel for the appellant. The preamble of the 
Act, if reference to it is permissible, seeks "to pro- 
vide for such other matters connected therewith 
as are hereinafter mentioned.” It is true, that 
the matters are those which are to he ‘herein- 
after mentioned,* but the expression ‘such other 
matters’ is an elastic expression. It is, in its 
connotation, always illustrative and not exhaus- 
tive. We are, therefore, of opinion that the ap 
pellant would, if her title is otherwise made out, 
be entitled to a charge on the property covered by 
the Oudh Estates Act. What we have said about 
the Oudh Estates Act applies to non-talukdavi 
property also. Her claim must, jn view of what 
has been said above, fail even as regards it. 

[19] We have, therefore, come to the conclu- 
sion that the appellant has failed to establish 
that she is an *Avarudh Stree'. She has also 
failed to establish that the Raja was not the real 
purchaser of the *Dan Villa* and that she was 
its real owner. Her claim must fail. It must 
also fail on the ground that the five villages 
mentioned in Sch. A of her plaint, in respect of 
which a charge was sought to be created, fell 
within the ambit of the Oudh Estates Act. We, 
therefore, dismiss both the appeals with costs, 

V.B.B. Appeals dismissed. 
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on difference betiveen 
Mathdr and Allsor JJ. 

Jagdish and another — Defendants — Appel- 
lants V. Mt. Kausilla Devi, Plaintiff and 
others, Defendants — Pespondents. 

First Appeal No. 507 of 1942, Decided on 8-5-1946, 
from decision of Civil Judge, Bareilly, D/- 21-10-1942. 

(a) Benami — S', a Hindu widow knowing that 
certain property was liked very much by her de- 
ceased husband and deceased sons contributing to- 
wards its purchase in name of her guru B by sup- 
plying part of consideration — B put in charge of 
property — K held did not become proprietor of pro- 
perty under sale deed. (Per Alhop and Vervia JJ.) 

(Per Allsop J.) — The origin of the money is not the 
sole consideration in deciding whether a transaction is 
benami. It is an essential element in a benami 
transaction that the person who claims the property 
should show that he was intended really to be the 
owner. The question whether the person who has sup- 
plied the consideration is to be treated as the owner of 
the property really depends upon the intention at the 
time of the purchase. [Paras 38 and 39] 
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iC, a Hindu widow, knowing that certain property 
was liked very much by her deceased husband and de- 
ceased SODS contributed towards the purchase of it in 
the name of B who was a religious preceptor of her 
family by supplying Es. 4000 out of tbe total considera- 
tion of Bs. 10,000. B was put in charge of tbe pro- 
perty : 

Held, (Per Allsop and Verma JJ^) that in these cir- 
cumstances K did not become the proprietor of the pro- 
perty under the sale deed executed in favour of B. It 
was the intention that tbe property should be dedicated 
for religious purposes and tbe position of B was that of 
a trustee. [Paras 49 and 60] 

(b) Contract Act (1872), S. 23 — Compromise of 
criminal proceedings — K contributing towards pur- 
chase of properly in name of B with intention of 
dedicating it for religious purposes— B put in pos- 
session of property — E's men removing fruit from 
property — B filing application under S. 145, Crimi- 
nal P. C., followed by complaint under S. 395, 
Penal Code — Both parties making false assertions 
of title — Subsequent deed of compromise by K and 
B — B declared to be manager of property and 
agreeing to get criminal proceedings struck off — 
Agreement is not void. (Per AUsop and Verma JJ.) 

(Per Allsop J.) — In determining whether an agree- 
ment is void un'der S. 23, Contract Act, the Courts 
should look to the substance of the agreement between 
the parties. If there is suspicion of blackmail or extor- 
tion or if tbe contract was based upon a promise really 
to hamper tbe administration of law so as to prevent 
investigation into a oriminal charge which was of in- 
terest not only to tbe persons concerned but to tbe pub- 
lic at large, then the contract should not be enforced. 
If, however, there is a bona fide civil dispute which 
the parties have decided to settle and there happen to 
be subsidiary proceedings in a criminal Court, it would 
be contrary to public policy and to justice and equity to 
allow any person to escape his proper legal liabilities on 
the mere technical ground that there was some under- 
standing that those criminal proceedings would not be 
pressed to a conclusion. [Para 81] 

One K a Hindu widow contributed to purchase of 
certain property in the name of her guru B with tbe 
intention of dedicating it for religious purposes. B was 
put in possession of tbe property, and was managing it. 
K purported to sell the fruit of the trees on tbe pro- 
perty to some one other than tbe man to whom B had 
sold it and the harvested crop of tbe portion of the land 
which was cultivated was removed by certain persons 
under her orders. B first filed an application under 

S. 145, Criminal P. C., and followed it up with a com- 
plaint under S. 395, Penal Code. Both parties were 
making false assertions of title and were suppressing tbe 
truth that the property did not belong to either of 
them. Subsequently K and B executed a deed of com- 
promise by which both parties declared that they had 
created a wakf of the property in favour of a deity and 
that B would be the manager and Sarbarakar of tbe 
property and that K and her heirs would not interfere 
with his management. B agreed to have tbe cases in 
tbe criminal Courts struck ofi. K brought a suit for 
declaration that tbe deed of compromise was not bind- 
ing on her : 

Held, (Per Allsop and Verma JJ.) that this was 
really a civil dispute between E and B and tbe so- 
called criminal proceedings which were not in any real 
sense criminal at all were merely a subsidiary matter. 
Hence the deed of compromise should not be held to be 
void on tbe ground that B agreed not to press proceed- 
ings in the criminal Courts : Case law referred. 

[Paras 34, 50 and 60] 


(c) Hindu law — Religious endowment — Endow- 
ment to deity — It is not necessary that particular 
idol should be consecrated or in existence at date 
of execution of deed. (Per Allsop and Verma JJ.) 

In order that an endowment to the deity may be 
valid, it IB not necessary that tbe particular image or 
idol should be consecrated, or even in existence, at tbe 
date of tbe execution of tbe deed. It is sufiSclent if the 
property is set apart and Is put in the bands of a trus- 
tee until the idol or image is procured, and consecrated, 
if necessary : Case law referred. [Paras 36 and 55] 
Cases referred : — 

1. (’18) 16 A. L. J. 905 : 5 A. I. R. 1918 P. 0. 249 
124 P. B. 1918 : 48 I. C. 1 (P. C.), Lala Balia Mai v. 
Abad Shah. 

2. (’37) 1937 A. L. J. 333 : 24 A. I. R. 1937 All. 370 : 
169 I. G. 533, Banu Mai v. Ratan Deo. 

3. (’81) 7 C.L.B. 278, Doorga Prosad v. Sbeo Prasad. 

4. (’10) 37 Cal. 128 : 3 I. O. 642 (F. B.), Bhupati Nath 
V. Ram Lai. 

5. (’98) 25 Cal. 405, Upendra Lai v. Hemobandra. 

6. (’02) 29 Cal. 260, Rojomoyee Dassee v. Troylukhyo 
Mohiney Dassee. 

7. (’03) 30 Cal. 521, Nogendra Naodioi Dasseev.Benoy 
Krishna Deb. 

8. (’ll) 33 All. 263 : 8 I. C. 832, Chaturbhuj v. Cba- 
terjit. 

9. (’31) 53 All. 710 ; 19 A. I. R. 1932 All. 244 : 137 
I. G. 187, Bankay Lai v. Feare Lai. 

10. (1892) 1 Ch. D. 173 : 61 L. J. Ch. 138 : 65 L. T. 
685 : 40 W. B. 273, Jones v. Merionethshire Perman- 
ent Benefit Building Society. 

11. (’30) 67 Cal. 1302 : 17 A. I. B. 1930 P. 0. 100 : 57 
1. A. 117 : 123 I. C. 187 (P. C.), Eamini Eumar Basu 
V. Birendra Nath. 

12. (’13) 40 Cal. 232 : 21 I. C. 194, Sarat Chandra 
Ghose V. Pratap Chandra. 

13. (’19) 46 Gal. 951 : 6 A. I. B. 1919 Cal. 199 : 51 
I. C. 215, Cbandi Charan v. Haribola Das. 

14. (1854-57) 6 M. I. A. 53 : 1 Sar. 493 : 2 Sutbec. IS 
(P. C.), Gopeekrlst Gosain v. Gungapersaud Gosain. 

15. (’69*70) IS M. I. A. 232 : 4 Beng. L. R. 1 : 2 Sar. 
522 (P. C.), Moulvie Sayyud Uzbur Ali v. Mt. Bebee 
Ultaf Fatima. 

16. (’36) 23 A. I. R. 1936 Rang. 256 : 14 Rang. 242 : 
163 I. C. 211 (F. B.), Maung Tun Pe v. B. K. Haider. 

17. (’99) 26 Cal. 227 : 26 I. A. 38 : 7 Sar. 425 (P. C.), 
Ram Narain v. Mahomed Hadl. 

18. (’31) 6 Luck. 556 ; 19 A. I, R. 1932 P. 0. 13 : 69 
I. A. 1 : 136 I. C. 385 (P. C.), Mahomed Sadiq Ali 
Khan v. Fakbi Jahan Begam. 

19. (’34) 21 A. I. R. 1934 Mad. 671 : 153 I. C. 478, 
Thulasi Ammal v. Official Receiver, Coimbatore. 

20. (’15) 42 Cal. 286 : 3 A. I. R. 1916 Cal. 74 : 28 I.O. 
713, Amjadunnissa Bibi v. Rahim Buksh. 

21. (’16) 20 C. W. N. 760 : 8 A. I. R. 1916 Pat. 284 : 
33 1. C, 711, Bindeshwari Prasad v. Lekbraj Sabu. 

22. (’31) 58 Cal. 1235 : 18 A. I. R. 1931 P. O. 79 : 68 
I. A. 91 : 131 I. C. 762 (P. C.), Ariff v. Jadunath 
Majumdar. 

23. (’23) 60 Cal. 929 ; 10 A. I. R. 1923 P. C. 189 : 50 
I. A. 239 : 74 I. C. 499 (P. O ), Annada Mohan Roy 
V. Gour Mohan. 

24. (’10) 32 All. 337 : 5 I. C. 584, Mohar Singh v. Hel 
Singh. 

25. (’21) 44 Mad. 831 : 9 A. I. B. 1922 P. C. 123 : 48 
I. A. 302 : 65 I. C. 161 (P. C.), Vidya Varuthi v. Balu- 
sami Ayyar. 

26. (’33) 60 Cal. 452: 19 A.I.E. 1932 Oal. 791: 141 I.C. 
544 (F.B.), Manobar Mukherji v. Bhupendra Nath. 

P. N. Sharma — for Appellants. 

C. B. Agarwdla, H. P. Gupta andJ. N. Chatter jee 
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MathuF J. — This is an appeal on behalf of 
the defendants directed against a decree of the 
learned Civil Judge of Bareilly, dated 21-10-1942. 
The plaintiff-respondent Mt. Kausilla Devi raised 
an action for possession of the plots in dispute, 
known as Sagbari and Nudah Umar Khan, on 
a declaration that the deed of compromise dated 
22. 7-1940, was entirely unlawful and ineffectual 
against her. The allegations set forth in the 
plaint were, that by a sale deed dated 16-8-1936, 
the plaintiff purchased the plots in dispute for a 
consideration of Bs. 10,000 from the relations of 
her husband with her own money ismfarzi in 
the name of Goswami Bal Krishna, the predeces- 
sor-in-title of the defendants-appellants, that 
she obtained x)05session over the property, but 
Goswami Bal Krishna managed the property, as 
her agent. That in the year 1940. as Goswami 
Bal Krishna had out some trees from the said 
plots and her lessee Budra was obstructed by 
Nabi Buksh who claimed to be a lessee from 
Goswami Bal Krishna, she served a notice on the 
latter, in reply to which her proprietary title 
was denied. That subsequently, Goswami Bal 
Krishna started proceedings under 8. 145, Cri- 
minal P. C., against her and also filed a com- 
plaint under s. S95, Penal Code, and thus induced 
her to enter into a compromise dated 22-7-1940, 
by which she created a waqf of the property in 
favour of Sri Thakur Radha Krishnaji Mabaraj 
appointing Goswami Bal Krishna as a manager 
and Sarbarabkar and the latter took upon him- 
self to have the cases in the criminal Courts 
struck off. It was contended on these facts that 
the said deed of compromise was unlawful and 
void as (a) the plaintiff-respondent could not 
get an opportunity to obtain independent advise 
in respect of the compromise; (b) having threa- 
tened the plaintiff to implicate her in absolutely 
false criminal cases and bringing unlawful pres- 
sure to bear upon her, the compromise was 
obtained from the plaintiff; (c) the defendant 
was the Guru of the plaintiff, hence the plaintiff 
was under the influence of the defendant and 
could not refuse his proposal to enter into a com. 
promise; (d) no idol was permanently installed 
at any place hence no valid waqf could be made 
nor was it made. 

[ 2 ] The defence of the defendants-appellants 
was that Goswami Bal Krishna was not a Guru 
of the plaintiff’, that he had purchased the pro- 

^ perty with his own money and remained in its 
possession; that the plaintiff had independent 
advice, and that it was under pressure that 
Goswami Bal Krishna agreed that the property 
be made waqf and entered into a compromise. 

[3] The learned Civil Judge framed seven 
issues out of which the three following are now 
material : 


“(1) Whether the grove in dispute was pnrohased/arai 
in the name of ’ Goswami Bal Krishna from the money 
of the plaintiff ? 

(2) Whether Goswami Bal Krishna bad purchased 
the grove in question from bis money ? 

(3) Whether any valid waqf was created with regard 
to the grove in question? Is the compromise dated 
22-7-1940, invalid for reasons stated in Para. 13B of 
the plaint ? 

[4] His findings on all the three issues were 
in favour of the plaintiff, and consequently he 
gave a decree for declaration that the deed of 
compromise dated 22-7-1940, was not binding 
on the plaintiff and that the defendants should 
deliver possession of the disputed property to 
her. 

[ 5 ] The defendants have filed this appeal and 
they have challenged the findings of the learned 
lower Court on all the points. On behalf of the 
plaintiff-respondent a cross-objection has been 
filed and it relates only to the costs, as the 
lower Court, while decreeing her suit, did not 
allow her the costs of the suit. 

[6] It appears that out of the consideration of 
the sale deed dated 26 8-1936, by which the plots 
in dispute were purchased in the name of 
Goswami Bal Krishna Rs. 2000 was paid in cash 
to the vendors as earnest money and Bs. 7,0C0 
was paid in cash before the Sub- Registrar, 
while for the remaining sum of Rs. 1000 a pro- 
note was executed by Goswami Bal Krishna in 
favour of the vendors. Out of this amount of 
BS. 7000 paid in cash before Sub-Registrar the 
sum of BS. 5000 was raised by mortgaging the 
plots in dispute in favour of Sbib Shankar and 
another. This mortgage was executed by Goswami 
Bal Krishna. From the evidence on the record it 
seems clear that the entire sale consideration 
was provided by Mt. Kausilla Devi out of her 
own money and some money of Mt. Ganga Devi 
which she had in her hands. This fact is admit- 
ted in the deed of compromise dated 22-7 1940, 
and is also proved from the oral evidence pro- 
duced on behalf of the plaintiff. The story of the 
defendants-appellants that Goswami Bal Krishna 
provided any part of the money appears to be a 
myth. He was never possessed of any means or 
of any property from which he could have that 
amount. On behalf of the defendants a copy of 
the savings bank account of Goswami Bal 
Krishna was produced to show that out of it he 
drew two sums of Rs. 5000 each, on 3rd August and 
11-8-1937 respectively. But that very account 
shows that he had deposited that amount only 
a few months before on 11-5-1937. The evi- 
dence produced on behalf of Mt, Kausilla shows 
that sbe had sent Rs. 1000 each on two occasions 
to Goswami Bal Krishna for payment to the 
mortgagees and to Ram Kumar. I have there- 
fore no hesitation in bolding that the considera- 
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tion of the sale deed of 26-8-1936, was provided by 
Mt. Kausilla Devi. In benami transactions 
generally it is the source from which the cohsi. 
deration is paid that decides the ownership 
of the property. In my opinion, that should be 
sufficient to hold that Mt. Kausilla Devi the 
plaintiff was the owner of the property. 

[7] In this case certain considerations have 
been raised in order to show that although she 
provided the money Goswami Bal Krishna was 
the real owner. It has been urged that it was 
never intended that she should have a beneficial 
interest in it. It is first argued that no good 
reason is assigned why the property should have 
been purchased ismfarzi in the name of 
Goswami Bal Krishna. Mt. Kausilla Devi has 
stated that her husband was interested in the 
property, so she wanted to purchase the same, 
but her relations to whom the property belonged 
were not willing to let her have it. At first sight 
this statement does not seem to be very convinc- 
ing, but when the facts are further investigated, 
it would appear that her conduct was quite 
natural. The property in dispute belonged to a 
joint family of which the plaintiff’s husband was 
a member. He was taking a keen interest in the 
property and according to Para. 2 of the plaint, 
had made improvements in it. But subsequently 
when after the death of the plaintiff’s husband 
there was a litigation the plaintiff was not given 
any share in the property, but was only allowed 
a certain sum as maintenance. She -was, however, 
anxious to have this property, but her relations, 
partly because of the litigation that had ensued 
between them, and partly on account of the 
delicacy in settling the price were not willing to 
transfer the property to her. It was, therefore, 
not surprising that she got the property in the 
name of Goswami Bal Krishna who was a 
spiritual preceptor of at least some members of 
the family. If this statement be taken as true, 
it would make it highly improbable that she at 
any time intended to part with that iDroperty by 
creating a waqf. Great stress has been laid on 
the fact that after the purchase Goswami Bal 
Krishna was allowed to remain in possession. If 
it is true that the relations of the plaintiff were 
not willing to transfer (he property to her, it 
was necessary at least for some time to keep up 
appearances and to allow Goswami Bal Krishna 
to remain in possession. It was necessary to 
raise an amount of Rs. 5000 by mortgaging the 
property, and it was, therefore, mortgaged by 
Goswami Bal Krishna in whose name it stood. 
For some time after that the income of the pro- 
perty was to go towards the satisfaction of the 
mortgage and as Goswami Bal Krishna was 
liable to pay the amount, he remained in pos. 
session and paid off the tnortgage. In my view, 


no inference against the plaintiff-respondent can 
be drawn from this fact of possession. In any 
case, these considerations are not sufficient for 
holding, that the general rule of law, that the 
person, who provides the money is the owner of 
the property in a benami transaction, is not 
applicable to this case. 

[8] The next point to be considered is 
whether any lawful and enforceable compro- i 
mise was entered into on 22-7-1940, and whether v " 
it did create a valid waqf. There is sufficient 
evidence to show that Mt. Kausilla Devi had an 
opportunity of getting independent advice as she 
was assisted by Babu Surya Prakash a lawyer 
practising in Bareilly and who was her near 
relation. I do not think it is necessary to dis- 
cuss this point any further. 

[9] The learned Civil Judge has found that 
as the compromise dated 22-7-1940, contained an 
agreement for stifling a prosecution, it was 
opposed to public policy, and was as such, 
unlawful. He further held that as no idol was 
in existence at the time of the creation of the 
waqf, it was not valid. On both these points I 
am in full agreement with the conclusions of 
the learned Civil Judge. 

fio] A great deal of argument has been ad- 
vanced on the point that according to Indian 
statute it is only the failure to give information 
of the commission of certain offences which is 
punishable by law, and that if a promise i3>^ 
made not to lay information of such an offence 
it would be unlawful. In my humble opinion 
this point hardly arises in this case, and it need 
not be considered. Here the prosecution had 
already originated on the basis of a complaint, 
and the only question would be whether it 
would be against public policy or not, to allow 
the complainant to drop those proceedings, for a 
consideration. 

[ 11 ] It is then argued that it is not within 
the province of a complainant to withdraw a 
prosecution, and that his duty ends after he has 
lodged a complaint. I may again point out, 
with respect, that in this case no question arises 
whether it was legal or otherwise to compound 
an offence. It, however, always depends on the 
nature of the offence, and if it is uncompoun- 
dable according to the provisions of the Criminal 
Procedure Code, it would certainly be unlawful 
to compound it for a consideration. Section 252, ^ 
Criminal P, C., certainly lays down that on ascer- f ' 
taining from the complainant or otherwise, the 
names of any persona likely to be acquainted 
with the facts of the case and to be able to give 
evidence for the prosecution, the Magistrate shall 
summon such persona to give evidence before 
him as he thinks necessary. This technicality 
does throw the responsibility of summoning the 
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witnesaes on the Magistrate, but in complaint 
cases it practically rests with the complainant 
to proceed with the case or to drop it. If a 
complainant agrees for a consideration to drop 
the proceedings merely by absenting himself or 
not assisting the Court any further that consi- 
deration would, in my opinion, be certainly 
unlawful as opposed to public policy. In this 
connection reference may be made to illust. 
(b) of S. 23, Contract Act, which lays down : 

" A promises B to drop a prosecution which he has 
instituted against B for robbery, and B promises to 
restore the value of the things taken. The agreement is 
void fts its object is udI&wIuI/* 

[12] Before proceeding further I may just 
point out that according to a Privy Council 
case reported in 16 A. E. J. 905,' illustrations 
are a part of the Statute and are entitled to the 
same weight. It seems clear to me that if in con- 
sideration of not giving his assistance to the 
prosecution of B, A gets a promise from B to 
get his things back, he cannot be allowed to 
enforce that agreement. The intention of the 
law appears to be that it would be against 
public policy to permit an agreement like that. 
The expression ‘public policy* is a rather elastic 
terra, and it would be difficult to dehne it and 
to classify agreements opposed to public policy. 
But the illustration just cited gives a clue to 
the intention of the Legislature. I may in this 
connection refer to a case reported in 1937 A. L. 
j. 338® which supports the view that I am 
taking. The two criminal cases for which a pro- 
vision was made in the deed of compromise that 
they shall be struck off were, one under s. 145, 
Criminal P. C., and the other under S. 395, Penal 
Code. It is true that the proceedings under 
S. 145 cannot be called a criminal prosecution. 
The other case under s. 395, Penal Code, was 
against the servants of Mt. Kausilla Devi, and it 
is argued that she wasnotdireotly concerned with 
it. It seems from the reading of the complaint 
which is printed at page 57 of the paperbook 
that she, Mt. Kausilla Devi, was not named as 
an accused, but the following allegations were 
made against her and she was liable to he 
hauled up and prosecuted : 

“ So far as I could ascertain at the grove this was 
done at the instigation of Mt. Kausilla and the stolen 
property has also been deposited in her bouse and is 
still there. In case sufficient evidence is available, a re- 
quest shall be made for action against Mt. Kausilla 
Devi also ” 

[18] This was both, an information given 
against her for an offence under s 412, Penal Code, 
and a threat to prosecute her. Mt, Kausilla Devi 
belongs to a very respectable family and was 
about 80 years old on the date when she was 
examined in the lower Court. It is no wonder 
that she got alarmed at the prospect of 
being dragged into Court and being bumi. 


liated by being tried for such a heinous 
offence. I do not think that the fact that tha 
complaint w’as a false one, or that the dispute 
was of a civil nature matters in the least. Once 
a prosecution is launched, whatever its merits 
may he, the position of an accused person is far 
from enviable. It would be certainly against 
public policy to uphold an agreement by a per. 
son in that predicament to pass a consideration 
for dropping a prosecution against him. In the 
present case it appears to me that Mt. Kausilla 
Devi agreed to create a waqf and to confer 
unlTmited powers on Goswami Bal Krishna and 
his heirs in consideration of the cases under 
S. 145, Criminal P. C.,and S.395, Penal Code, be- 
ing struck off. On page 6B of the paper-book the 
order of the Magistrate dismissing the com- 
plaint under S. 395, Penal Code, is printed. It 
runs : 

*' Complainant is absent. There is no prima facie 
evidence of any offence of any kind on this file. Com- 
plaint is dismissed and accused ace discharged.’* 

[ 14 ] Whatever may be the legal duties of a 
Magistrate, it invariably happens in complaint 
cases that when a complainant is absent the 
complaint is dismissed and the accused is dis- 
charged. No Magistrate ever takes the trouble of 
taking upon himself the responsibility of sum- 
moning any evidence and prosecuting the case 
to its logical end. The accused who can, by 
agreeing to pay a consideration, induce the com- 
plainant to stay his hands can reasonably bo 
sure of escaping the consequences. In this view 
of the matter I think the compromise was 
opposed to public policy and the consideration 
of the agreement to create a waqf was unlawful 
and void. 

[ 15 ] I find no difficulty in believing the evi- 
dence of the plaintiff that at the time when the 
compromise or the deed of waqf was executed no 
idol of Sri Thakur Radha Kiishnaji Mabaraj 
was in existence, and therefore no valid waqf 
could be made. No great reliance can be placed 
on the deed dated 22-7-1940, the validity of which 
is in dispute, for holding the existence of the idol. 
Even in that deed it is recited that the idol was 
in possession of Mt. Kausilla Devi and was to 
be taken to Bindraban on Kunwar Sudi loth 
Sambat 1997, the Dasehra day, to be installed in 
the house of Goswami Bal Krishna. It is palpably 
false that the idol was taken to Bindraban and 
installed there, in view of the fact that the suit 
was instituted before the Dasehra day fixed for 
taking away the idol. If it has not been installed, 
it cannot have a juridical existence, because in 
7 C L R 276^ it was held that an idol cannot be 
said to have a juridical existence unless it has 
been consecrated by proper ceremonies and thus 
has become spiritualised. It has, however, been 
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argued that the existence of an idol is not a sine 
quo non for the validity of a waqf deed. Refer- 
ence has been made to a Full Bench case reported 
in 37 Cal. 128.* "What has been laid down in 
that case is that a bequest to trustees for 
the establishment of an image and the worship 
of a Hindu deity after the testator’s death was 
valid. To my mind there is a clear distinction 
between a bequest or gift made in favour of the 
idol himself and one made in favour of the 
trustees. The first fails when the idol does not 
exist, but the second is not vitiated in accordance 
with the principles laid down by the Full Bench. 

[16] A number of eases, namely 25 cal. 405,^ 
29 Cal. 260® and 30 cal. 521,’’ were cited on the 
other side, but it is stated that they have been 
overruled by the Full Bench case reported in 87 
Cal. 128.* I find, however, that they have been 
overruled only so far as they were in conflict 
with the view of the Full Bench. I do not think 
that it can be doubted for a moment that the 
waqf in favour of the idol himself who is not in 
existence would be invalid. The difficulty can 
certainly be bridged over by appointing trustees 
and charging them with the duty of installing an 
idol. There are also two cases of this Court 
reported in 33 ALU. 253® and 53 ALL. 710.® In 
the first of these cases, it will be seen that a trust 
was created for the worship of an idol which was 
to be consecrated and placed in a temple and a 
certain person Bhola was made a trustee thereof. 
In the latter case, it was held that a deed of 
endowment under which property was dedicated 
to “Sri Ram Chanderji Maharaj the God of the 
two worlds,” the deity was not associated with 
any particular idol or shrine, was held to be 
valid. 1 do not think any of these two cases can 
be held to be an authority for the proposition 
that the waqf of a property in favour of a non- 
existent idol without the intervention of a trustee 
would be valid. In my judgment, the plaintiff’s 
suit was rightly decreed even on this ground. 
I would, therefore, dismiss this appeal with costs 
to the respondents, and confirm the decree 
of the learned Civil Judge decreeing the plain- 
tiff’s suit. 

[ 17 ] As regards the cross- objection, I think it 
must prevail. According to s. 35, Civil P. C., 
the costs must follow the result of the suit unless 
for the reasons given the learned Judge decides 
otherwise. In this case no reasons are given by 
the learned Civil Judge. I would, therefore, 
allow the croas objecfeion and would modify the 
decree of the learned Civil Judge by awarding 
the plaintiff costs in the lower Court as well. 

[is] Allsop J. — This is an appeal against a 
decree by which the learned Civil Judge of Bareilly 
declared that a deed of compromise dated 
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22-7-1940, was not binding upon the plaintiff, 
Mt. Eausilla Devi, and directed that the' defen- 
dants should deliver to her the property in :suit, 
that is, certain plots of land described as the Sag 
Bari and Nudah Umar Khan groves. 

[19] It appears that part of the land is used for 
cultivation and part of it is planted with trees. 
This land was transferred to Swami Bal Krishna 
by the nephew and grand-nephews of the plain- 
tiff's husband by means of a deed of sale exe- 
cuted in August 1936 for a sum of Hs. 10,000. Of 
this a sum of Bs. 9,000 was paid in cash partly 
as earnest money and partly at the time of 
registration and the remaining Ba. 1,000 was 
the subject of a promissory note executed by 
the vendee in favour of one of tbe vendors. 
Swami Bal Krishna was tbe defendant when the 
suit was instituted on 24-9-1940. He was 
impleaded in his own right and as tbe sarbarahkar 
of Sri Radha Kriahnaji Maharaj. He died while 
tbe suit was pending and is now represented by 
bis sons and grandson against whom tbe decree 
was passed and who are the appellants before us. 

[ 20 ] The plaintiff's case was that the sale was 
a benami transaction, that she had supplied the 
consideration and that it was intended that she 
should be the owner of tbe property. Tbe reason 
given was that Swami Bal Krishna was her 
spiritual preceptor (guru) and that he persuaded 
her to buy the property in his name because her 
relations would be reluctant to transfer it to her. 
She alleged that she was particularly anxious to 
acquire this land because her husband and son, 
who were both dead, had been very interested in 
it. It is not denied that Bal Krishna remained 
in possession of tbe groves after the purchase 
although the plaintiff alleges that he was acting 
merely as her manager or agent. Disputes arose 
between the plaintiff and Bal Krishna in tbe year 
1940. It was allged in the plaint that she objected 
to bis selling the fruit of the trees to a man 
called Nabi Bakbsh, but when she was examined 
as a witness on commission she said that she was 
displeased with him because be bad cut down 
half the trees in the groves. She has said that 
she sold the fruit to another man and there was 
consequently some controversy between the 
parties. We have on our record a complaint by 
Nabi Baksb dated 9-5-1940 in which he charged 
Bal Krishna with cheating, saying that Bal 
Krishna bad sold him the fruit although another 
man was in possession of it. Bal Krishna made 
a complaint on 6 6-1940 against two employees 
of Mt. Kausilla saying that they had committed 
an offence of dacoity under S. 395, Penal Code, 
by forcibly removing some arhar from his 
threshing floor. He mentioned in this complaint 
that Mt. Kausilla Devi had been making a 
groundless claim to the Sag Bari grove and had 
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been trying to enter into wrongful possession by 
the use of force. 

[21] He also mentioned that he had given 
information under S. 145, Criminal P. C. The 
application in which he gave this information is 
upon our record. We find that there was a settle- 
ment on 22 7-1940 and that Mt. Kausilla and 
Bal Krishna executed the document which is the 
subject of the learned Judge’s decree for declara- 
tion. This may be described either as a deed of 
compromise or as a wakfnama. It recites that 
Mt. Kausilla Devi had bought the property in 
dispute with her own funds and the funds of 
her daughter-in-law, Mt. Ganga Devi, since 
deceased, in order to create a waqf in favour of 
Sri Thakut Radha Krishnaji Mabaraj, an idol 
procured by her and in her possession. It also 
recites that disputes had arisen about the owner- 
ship and possession of the property and that 
cases under s. 145, Criminal P. C., and S. 395, 
Penal Code, were pending. It goes on to say that 
the parties did not wish to carry on any litiga- 
tion but wished to settle jhe dispute about the 
ownership of the property. Both parties then 
declared that they had created a w'aqf of the 
property in favour of Sri Thakurji Radha Kri- 
shnaji Mabaraj orr certain conditions of W’hich 
the important ones are that Bal Krishna would 
be the manager and Sarbarahkar of the property, 
that Mt. Kausilla and her heirs and represen- 
tatives would not interfere with his manage- 
ment, that he should take the idol to bis house in 
Bindraban on the Dasebra day and instal it there, 
that he should use the profits of the property in 
bis discretion for religious purposes, that be 
should use any balance to pay off the debts in- 
curred for the purpose of acquiring the property, 
that he should nominate a person to succeed him 
as manager and Sarbarahkar and if be made no 
nomination his successor should be the manager 
after his death and that be would have the cases 
in the criminal Courts struck off. 

[ 22 ] In spite of this agreement the plaintiff 
instituted the suit which has given rise to this 
appeal and contended that the agreement was 
not binding upon her for various reasons. One 
of these reasons was that the plaintiff, who was 
a pardanashin woman, had acted under the 
influence of Bal Krishna and that she had no 
opportunity of getting independent advice. The 
learned Judge of the Court below found that 
there was no force in this contention. It was 
admitted by the plaintiff that she had been 
advised by Surya Prakasb, a lawyer practising 
in Bareilly, w’ho was married to her grand- 
daughter. It also appears from the certificate of 
registration that her sister’s son and an old 
servant of the family were with her at the time. 
The learned Judge has pointed out that she and 


Bal Krishna were not at that timo on the best 
of terms and that he could not have brought 
any influence to bear upon her. In my judgment 
the conclusions of the learned Judge are right. 

I have no doubt that the plaintiff had plenty of 
independent advice upon which she acted and 
that she entered into this agreement of her own 
freewill. 

[23] The learned Judge has found that the 
document was not binding upon the plaintiff for 
two reasons. One was that the original defendant 
had promised to withdraw the criminal cases, a 
promise which the learned Judge apparently 
thought was unlawful or contrary to public 
policy. The other was that the wakfnama could 
have no effect because there was no idol in 
existence at the time to whom the property 
could be dedicated. The learned Judge also 
found that the plaintiff had supplied the consider- 
ation for the deed of sale and that she had 
acquired a title to' the property by means of 
that deed. 

[24] In logical sequence the first question to 
consider should be whether the plaintiff bad 
acquired title to the property by the deed of sale, 
but, as this question depends in a great measure 
upon the terms of the compromise, it is more 
convenient to deal with the latter first. 

[25] In considering the question whether the 
agreement was vitiated by the promise to get 
the criminal proceedings struck off the learned 
Judge without further discussion has said’ “It is 
therefore obvious that she had agreed to come 
to terms in order that criminal proceedings may 
be put an end to. On this ground alone the com. 
promise was liable to be set aside.” He has as- 
sumed that the problem is a simple one whereas 
in my judgment it is very complicated. 

[26] In the first place, a distinction must be 
made between a promise not to give information 
about the commission of an offence and a pro. 
mise to put an end to a prosecution which has 
already been originated. In the matter of giving 
information the Legislature in India has laid 
down the law quite clearly in Ss. 44 and 45 
Criminal P. C. The duty on the ordinary citizen 
is confined w’itbin somewhat narrow limits. He 
is bound to give information only about offences 
of sedition, rioting, homicide, robbery, dacoity, 
arson and burglary. The Legislature is presum- 
ably the best judge of public policy and it may 
be assumed that it was not thought advisable in 
the circumstances of this country to require an 
ordinary citizen to give information about offences 
other than those which I have mentioned. A 
promise not to give information about those 
offences would amount to a promise to commit 
a criminal offence and consequently would neces- 
sarily be an unlawful consideration. It may be open 
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to question when the matter is one of statutory 
provision whether it would be contrary to public 
policy to make a promise not to give information 
about other offences. The law doubtless would 
not countenance any form of blackmail or extor- 
tion and I suppose there can be no doubt that the 
law would not enforce a contract which was the 
result of a threat of exposure or a threat to 
make a false charge. In the matter of withdraw- 
ing prosecutions it is to be observed that under 
the provisions of Criminal Procedure Code it does 
not rest with any private person to decide whether 
a trial shall continue or not except in so far as the 
law allows a complainant to compound an 
offence. It is perhaps too generally assumed that 
a criminal trial based on a complaint is a contest 
between the complainant and the accused, but 
that assumption is not justified by the provisions 
of Criminal Procedure Code at least in warrant 
cases. Section 252, Criminal P. C., is in the follow- 
ing terms: 

“(1) When the accused appears or is brought before 
a Magistrate, such Magistrate shall proceed to hear the 
complainant, if any, and take all such evidence as may 
be produced in support of the prosecution 

(2) The Magistrate shall ascertain, from the com- 
plainant or olherwUe, the names of any persons likely 
to be acquainted with the facts of the case and to be 
able to give evidence for the prosecution and shall 
summon to give evidence before him such of them as he 
thinks necessary.” 

[27] It will appear that the burden is upon 
the Magistrate to enquire into the question 
whether an offence has been committed and to 
take action as a result of his inquiries. Except 
in so far as he is required to give the necessary 
information to the Magistrate about the wit- 
nesses and to give evidence, if necessary, the com- 
plainant has nothing further to do with the 
conduct of the prosecution. He may, of course, 
if the law allows, compound the defence in which 
case the person accused is entitled to be acquit- 
ted. It is necessary here to observe that the word 
‘compound’ is not used in the same sense in the 
I'lnglish and the Indian law. In the English 
law, as I understand the matter, the word 
means to receive an advantage in consideration 
of a promise to withhold information about the 
commission of an offence. In India it means to 
exonerate the offender. It has been suggested 
that it is unlawful to compound an offence 
which is not compouhdable by law, but here 
again there is some confusion about the mean- 
ing of the term ‘unlawful.’ To compound an un- 
compound able offence is unlawful in one sense 
of the term in'that it cannot be done, but it is not 
unlawful in the sense that it is positively forbid- 
den by law. It is not an offence or a wrongful 
act of any kind to receive reparation for an 
injury done in the course of an offence to the 


person who receives reparation. In some cases 
it may happen that a promise to compound is, 
in substance, a promise to commit perjury or to 
withhold information which a complainant is 
bound to supply and that would doubtless be an 
immoral promise which could not support a 
contract or it may be that a criminal prosecu- 
tion is launched by way of extortion and in that 
case again the Courts would not support a con- 
tract which was based on a promise not to press f 
the prosecution. Learned counsel for the res- 
pondent has drawn our attention to illustra- 
tion (h) to s. 23, Contract Act, which is in the 
following terms 

A promises B to drop a prosecution which he has 
instituted against B for robbery and B promises to 
restore the value of the things taken. The agreement 
is void as its object is unlawful.” 

[28] I have already pointed out that there 
would be no such thing as dropping a prosecu- 
tion on a charge of robbery. A promise to drop 
such a prosecution might be a promise incap- 
able of execution and as such might not support 
a contract, but in so far as it is a real promise I 
think that the illustration must not be taken too 
literally in view of the criminal law upon the 
subject. If a’s promise was. in substance one to 
give false information or to withhold informa- 
tion or commit perjury so as to hamper the 
administration of justice it would doubtless be 
an unlawful promise and any contract which A 
was seeking to enforce would be unenforceable, \ 
but it is to be noted that the illustration deals 
with a case where an offence of robbery has in 
fact been committed. 

[ 29 ] Then our attention has been drawn to 
the case in (1892) 1 Ch. 173^® in which the Court of 
appeal refused somewhat reluctantly to enforce a 
promise to make restitution on behalf of a person 
who had been guilty of embezzlement because the 
learned Judges found that part at least of the con- 
sideration was promise by the Building Society 
not to give information of the offence committed. 
Learned counsel has relied particularly upon the 
remarks made by Bowen, L. J , that it is a 
moral duty to prosecute for an offence and that 
the exercise of that duty should not be made a 
matter of private bargain. In my judgment re- 
marks of that kind must be taken in their con- 
text and it is to be. noticed that that was a case 
where a criminal offence had undoubtedly been 

committed. , 

[ 30 ] Learned counsel has also referred to the 
case in 57 cal. 1802^^ but though their Lord- 
ships referred to the case which I have just men- 
tioned, the case before them was one in which 
they held that the threat of a criminal prosecu- 
tion had been the real occasion of the reference 
to arbitration with which they were dealing an® 
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that there was no bona fide reference for the 
settlement of civil disputes. 

[ 31 ] Considering the matter in all its aspects 
I am of opinion that each case must be decided 
upon its merits and that the Courts should look 
to the substance of the agreement between the 
parties. If there is any suspicion of blackmail or 
extortion or if the contract was based upon a 
promise really to hamper the administration of 
law 60 as to prevent investigation into a criminal 
charge which was of interest not only to the 
persons concerned but to the public at large, 
then I have no doubt the contract should not be 
enforced. If, however, there is a bona fide civil 
dispute which the parties have decided to settle 
and there happen to be subsidiary proceedings 
in a criminal Court, it seems to me that it would 
be contrary to public policy and to justice and 
equity to allow any person to escape bis proper 
legal liabilities on the mere technical ground 
that there was some understanding that those 
criminal proceedings would not be pressed to a 
conclusion. 

[32] In order to examine the case before us 
in the light of these obseivations it is necessary 
to enquire whether, in the first place, the agree- 
ment which the respondent wishes to avoid was 
forced from her because she was really afraid of 
the result of the criminal cases. In so far as the 
case under s. 145, Criminal P. C., is concerned 
that was not a case involving any criminal 
charge. That section, in so far as it is relevant, 
is in the following terms : 

“ Whenever a District Magistrate, Sub-Divisional 
Magistrate or Magistrate of the first class is satisfied 
from a police report or other information that a dispute 
likely to came a breach of the peace exists concerning 

any land he shall make an order in writing 

staling the grounds of bis being so satisfied and requir- 
ing the parties concerned in such dispute to attend bis 

Court in person or by pleader and to put in 

written statements of their respective claims 

[33] When Bal Krishna suggested that the 
Magistrate should exercise his powers under this 
section he was merely giving the information to 
which the section refers and it is obvious that 
it could, in no sense, be contrary to public policy 
that persons concerned in a dispute about land 
should settle their dispute so as to avoid any 
future danger of a breach of the peace. The 
provisions of S. 145 deal with an inquiry primarily 
into possession over property in dispute and 
they are of a quasi civil nature. There is nothing 
in them which should cause any apprehension 
which would vitiate an agreement to settle the 
disputes between the parties. 

[34] The other charge was certainly one of 
dacoity under s. 395, Penal Code, but it was a 
charge of a purely technical nature. Dacoity 
properly so-called is a very serious offence of 


which the police would not hesitate to take 
cognizance. The police had refused to take 
cognizance of this so called offence and it is 
quite clear that they thought that no criminal 
liability was involved. Bal Krishna had already 
informed the Magistrate that there was a dis- 
pute about the property and it must have been 
evident that nobody could seriously think that 
a real offence had been committed. Mt. Kausilla 
was not herself charged at that stage with hav- 
ing instigated any real dacoity and as she had 
the advice of a lawyer who was related to her, 
she must have been well aware that any threat 
there was purely an empty one. I do not believe 
that the agreement which she wishes to avoid was 
extorted from her in any sense of the term. That 
being so, I think that the recitals in the agree- 
ment must be given due weight. I believe that 
they set forth the real truth of the matter. I have 
no doubt that Mt. Kausilla and her daughter-in- 
law provided part of the money which was used 
to acquire the property, that is a sum of Rs. 4,000. 
A further 6um of Bs. 6000 was admittedly ob- 
tained from a third party in whose favour Bal 
Krishna executed a mortgage by which he 
pledged the property in suit. I believe that 
there really was a dispute about the right to 
manage the property. Mt. Kausilla doubtless 
thought that she should have some influence 
because she and her daughter-in-law had pro- 
vided the sum of Rs, 4000 and the remaining 
debt was to be paid out of the proceeds of the 
property. Bal Krishna, on the other hand, pro- 
bably thought that he was to use the proceeds 
of the property according to his own discretion 
and that Mt. Kausilla should not interfere in 
his management. There was no question of Mt. 
Kausilla paying anything to Bal Krishna by way 
of reparation for the removal of the arliar 
from the threshing floor. There was merely an 
agreement that the property should in future be 
devoted to religious purposes connected with the 
idol. I think this was a real civil dispute between 
the parties and that the so-called criminal pro- 
ceedings which were not in any real sense 
criminal at all were merely a subsidiary 
matter. This was doubtless regarded as a 
somewhat unpleasant dispute between a Hindu 
lady and her spiritual adviser connected 
with an idol and it was thought that it 
would be more dignified and respectable to 
settle out of Court and to avoid any further 
legal proceedings whether in the criminal or 
civil Courts which w’ould lead to publicity. In, 
these circumstances I do not think that the 
agreement should be held to be void because 
Bal Krishna agreed not to press proceedings in 
the criminal Courts. There is no reason to sup. 
pose that he tacitly agreed to make any false 
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statement ot; to hamper the Magistrate in any 
way if the Magistrate wished to make further in. 
quiries, which he was very unlikely to do in the 
circumstances, as this was a charge which the 
police had refused to investigate. In my judg. 
ment, therefore, the agreement was perfectly 
valid. It was not an agreement in favour of 
Bal Krishna personally although doubtless the 
latter might have obtained considerable advan. 
tage from it. 

[35] The other ground given by the learned 
Judge for holding that the agreement was void 
does not seem to me to be a good one. The 
learned Judge’s argument depends in the first 
place upon a finding of fact that there was no 
idol in existence. The evidence produced by the 
plaintiff is not of much value. Mt. Kausilla has 
herself given evidence and she is supported by 
witnesses who are clearly not impartial. On the 
other hand, we have her own admission in the 
agreement that the idol did exist. Even if the 
agreement cannot be enforced that is no reason 
for holding that the recitals in it are untrue. 
There seems to be no reason why the existence 
of an idol should have been asserted if the idol 
did not in fact exist. It would have been quite 
easy for the parties to come to an agreement 
that the wakf should be created in favour of 
some other existing idol. Bal Krishna was a re. 
cognised guru who had a number of disciples 
and it is extremely improbable that there were 
no other idols in existence in which he would be 
interested. It is to be noticed that his address 
as given in the plaint is the Gher or enclosure 
of Sri Radha Ramanji Maharaj in the city of 
Muttra. Behari Lai, one of the sons of Bal 
Krishna, has given evidence in the case and has 
said that the idol to which the property was 
dedicated was in fact taken by Bal Krishna to 
his house in Bindraban. In view of the fact that 
the suit was instituted before the date when the 
idol was supposed to have been taken away 
from the custody of Mt. Kausilla this story is 
probably untrue, but it does not follow that the 
idol did not exist. I would hold, therefore, that 
it is not proved that the idol was not in exis- 
tence. 

[36] Even on the assumption that there was 
no idol in existence at that particular time, the 
authorities are to the eflect that a religious set- 
tlement in favour of an idol is not necessarily 
void because the particular idol which is to be 
installed has not been procured or installed at 
the time when the dedication is made. I may 
refer to the case in 37 cal. 128 .^ It is doubtless 
true that dedication to an idol which is a pure 
fabrication in the sense that it never existed and 
was never intended to exist would be void but 
there is no reason why a dedication should be 
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void when the intention of a party is to make a 
real dedication merely because at the time of 
dedication a particular idol to whom the property 
is to be dedicated has not been installed. If the 
question arose about the vesting of the property 
in the meanwhile ' it would doubtless be held 
that it vested in some person in the meanwhile 
in trust for the idol. Learned counsel has referred 
us to the cases in 25 cal. 405,^ 29 Gal. 260,^ SO 
Cal. 521,^ but these have been overruled by the ^ 
case which 1 have already quoted and there are 
two cases of this High Court, namely, 38 ALL. 
253® and 53 ALL. 710® which support the con- 
tention of the appellant. Learned counsel has 
also referred to the cases in 40 cal. 232^^ and 4& 
cal. 951.*® These were oases in which it was held 
that grants to an idol or a God were bad for 
vagueness and uncertainty. In the latter case 
however the transfer was to a Bairagi generally 
for the service of a God and it was held that the 
Bairagi was the owner of the property, not that 
there had been no valid transfer. In my judg- 
ment the plaintiff failed to prove that the com- 
promise or wakfnama was not binding upon her. 

[37] I will now deal with the other point, 
namely, whether the sale deed in favour of Bal 
Krishna was henami in the sense that it was 
understood that the property should be purchas- 
ed for the benefit of Mt. Kausilla and she was 
intended to be the real owner of it. This is 
clearly not a case of an ordinary henami trans- 
action in which a purchaser buys property in v 
the name of another with the intention that he 
should have the beneficial interest in it. There i 
seems to be no valid reason why Mt. Kausilla 
should have deceived her own relations or why 
these relations should have refused to transfer 
the property to her if they intended to transfer 

it at all. It seems to me that all the circum^ 
stances suggest that the allegations made in the 
deed of compromise or wakfnama are true and 
that the real intention was that the property 
should he acquired for religious purposes. I agree 
with the learned Civil Judge that the cash consi- 
deration apart from the money borrowed came 
from Mt. Kausilla and Mt. Ganga Devi, her 
daughter-in-law. It does not appear that Bal 
Krishna had any property which would have 
supplied him with sufficient money to acquire 
the groves in dispute and it is impossible to 
believe that Mt. Kausilla would have made 
any claim at all if she had not been concerned 
with the purchase of the property in some way 
or that Bal Krishna would have succumbed to 
the extent of agreeing that she had supplied the 
money for the purchase of the property if she 
had not done so. 

[38] In my judgment, however, the origin ofi 
the money is not the sole consideration. If th^ 
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purchase had been made becami in the name of 
Bal Krishna merely to deceive the vendors there 
is no reason why he should remain in possession 
of the property after the purchase. He was not 
the natural person to act as the agent or manager 
of Mt. Kausilla who clearly had other servants 
and supporters. In my judgment he was put in 
charge because the intention was that the pro* 
perty should be purchased for the benefit of ihe 
idol, that is, for religious purposes. Apart from 
the statement of Mt. Kausilla that she used to 
benefit in some measure by the produce of the 
land there is nothing to suggest that she was 
ever intended to have any beneficial interest in 
this property. All the circumstances point to the 
conclusion that this was not a pure secular benami 
transfer but that it was a transfer intended from 
the beginning to benefit the idol or for some reli- 
gious purposes. I think it an essential element in a 
benami transaction that the person who claims the 
property should show that he was intended really 
to be the owner. At one time a benami transac- 
tion was regarded as being one in the nature of 
a trust, 6 M, I. A. 53^^ and 13 M. I. A. 232,'® and 
ihe benamidar was deemed to hold the property 
in trust for the real purchaser. A similar view 
was expressed in A. I. R. 1936 Rang. 256.'® 

[39] It seems to me that the question whether 
the person who has supplied the consideration is 
to be treated as the owner of the property really 
depends upon the intention at the time of the 
purchase. If there is nothing else it may be pre- 
sumcd that the person who supplied the considera- 
tion and in effect purchased the property was 
intended to be the real owner, but there may be 
circumstances which rebut this presumption. If a 
pays a sum of money to B and B in consideration, 
thereof transfers some land to a school or hos- 
pital, it surely would not be presumed in the 
absence of other evidence that this was a benami 
transaction and that A was intended to be the 
real owner of the land. If both Mt. Ganga Devi 
and Mt. Kausilla supplied the consideration it is 
unlikely that they were to be joint owners with- 
out specification of shares. In the case before us 
I am satisfied that it was not the intention at 
the time of the purchase thatMt. Kausilla should 
have a beneficial interest in the proi^erty and 
consequently I should bold that the property 
vested in Bal Krishna. Whether it vested in him 
in his personal capacity or in trust for any idol 
or for any religious object is a matter with which 
in this case we are not particularly concerned 
although I have no doubt that he was intended 
to use the profits from the property as a religious 
man for religious purposes. 

Uo] I am not satisfied that Mt. Kausilla ever 
acquired a title to the property and consequently 
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I would allow the appeal and dismiss the suit 
with costs in both Courts. 

[41] By the Court — As we are not in agree- 
ment, we direct that the following questions shall 
be referred to a third Judge, namely, 

( 1 ) Whether Mt. Kausilla Devi became the 
proprietor of the property in dispute under the 
sale deed executed in favour of Bal Krishna ? 

(2) Whether the deed of wakf or compromise 
dated 22-7- 1940, is binding upon Mt. Kausilla 
Devi ? 

(3) Whether the wakf is valid ? 

[42] Yerma J This is a defendants* appeal 

from a judgment and decree of the Civil Judge 
of Bareilly decreeing the suit of the plaintiff-res- 
pondent, Mt. Kausilla Devi. It was heard by a 
Bench composed of Allsop and Mathur JJ. There 
was a difference of opinion between those 
learned Judges and consequently, under para. 27, 
Letters Patent, they stated the points on which 
they differed and those points have been referred 
to me. They are as follows: 

*'(1) Whether Mt. Kausilla Devi became the proprietor 
oi the property in dispute under the sale deed executed 
in favour of Bal Krishna? 

(2) Whether the deed of waqf or compromise dated 
22.7*1940, is binding upon Mt. Kausilla Devi? 

(3) Whether the uaqf is valid?” 

[43] The facts are fully stated in the judgments 
of the learned Judges who heard the appeal and 
I do not consider it necessary to repeat them. I 
may, however, for facility of reference, state that 
the admitted pedigree of the plaintiff’s family is 
embodied in a statement of parties’ pleaders 
(paper no. 104A) and is to be found at p. 32 of 
the paper book. The executants of the sale deed 
of 1C 8-1936, (ex. d), by which the property in 
question was conveyed to the original defendant, 
Goswami Balkrishna, for Rs. 10 , 000 , were Ram 
Gopal (son of Makund Prasad), Ram Kumar and 
Shanti Kumar (sons of Ram Das), and Krishna 
Kumar and Jagdish Kumar (sons of Shyam 
Sunder Lai, who was a brother of Ram Gopal). 
It has been stated before me that these execu- 
tants of the sale deed were all the male members 
of the family in existence at that time. Jagdish 
Kumar was a minor and was made an executant 
under the guardianship of his brother, Krishna 
Kumar, and that fact also leads to the same con- 
clusion. 

[44] The case has been argued before me at 
length and I have been taken^through the entire 
record. I have, further, perused the judgments 
of the learned Judges who heard the appeal and 
have taken time to consider my judgment. After 
giving due weight to the arguments addressed to 
me and carefully considering the reasons given 
by the learned Judges, who heard the appeal, 
for their respective opinions, I have reached the 
conclusion that the questions referred to me 
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should be answered in the way which Allsop J. 
answered them; in other words, that question (l) 
should be answered in the negative, question (2) 
in the affirmative and question (3) also in the 
affirmative. 

[453 As I am in agreement with practically 
all that Alllop J. has said in his judgment, it is 
not necessary forme to state in detail the reasons 
that have led me to the conclusions at which I 
have arrived. I may, however, say a few words in 
modification or amplification of the judgment 
of Allsop J. 

[463 A slight error — of no importance what- 
soever so far as the merits go — had better be 
corrected at once. The appeal in this Court has 
been filed only by the two sons of Goswami 
Balkrishna, and the grandsons — being the minor 
sons of appellant i — have been shown as res- 
pondents pro forma. 

[47] As I have said above, I agree with all 
that Allsop J. has said in bis judgment on all 
the essential questions that arise in the case, 
namely, (a) the question otbevamiy (b) the ques- 
tion whether an intention to drop or stifle any 
prosecution formed a part of the terms upon 
w'bich the settlement of 22-7-1940, was based, 
and (c) the question of the existence or non- 
existence of the idol of Shti Tbahurji Radba 
Krishnaji Mabaraj and, in either case, the eff'ect 
on the validity of the toakf created by the deed 
of 22nd July 1940. 

[48] As to (a), the learned Civil Judge was of 
the opinion that the entire consideration for the 
sale deed of 16 8-1936, bad been provided by Mt. 
Kausilla Devi. Mathur J. seems to agree with 
this opinion. Allsop J. has come to the conclu- 
sion that, out of Es. 9,000 which were paid in 
cash (2,000 as earnest money and 7,000 at the 
time of registration of the deed), Bs. 4,000 must 
bo taken to have come out of the pocket of Mt. 
Kausilla Devi. The reasons for this apparent- 
ly are, on the one hand, that Bs. 6,000 out of the 
total consideration of Es. 10,000 were admittedly 
raised by Balkrishna by means of two transac- 
tions, viz., a deed of simple mortgage in favour 
of certain persons for Bs. 5,000 and a promissory 
note for Bs. 1000 in favour of one of the vendors, 
both executed by Goswami Balkrishna, and, on 
the other, that it bad not been shown by the 
defendants that Goswami Balkrishna was a man 
of substance and that therefore Bs. 4,000 must 
be taken to have been found by Mt. I^ausilla 
Devi. I may, however, point out in this connec- 
tion that the onus of proof lay on the plaintiff 
and that there is really no credible evidence pro- 
duced by her to prove that she was possessed of 
funds and that she did actually pay Rs. 4000. She 
herself is not a witness of truth and I have not the 
slightest hesitation in rejecting the evidence given 


by her. Her witnesses are no better. Goswanji 
Balkrishna unfortunately died shortly after the 
institution of the suit and it is not possible to say 
what evidence he would have given if be had 
been alive. As I have said above, there was no 
burden on the defendants and 1 am not satisfied 
that it is right to record a finding in favour of 
the plaintiff on the ground that the defendants 
have failed to produce evidence on a point with 
regard to which no burden lay on them. In any 
event, it appears to me that the finding that the 
entire sale consideration came from the pocket of 
Mt. Kausilla Devi is clearly not sustainable. It 
was Balkrishna who executed the promissory 
note for BS. 1,000 and it was he, and he alone, 
who was liable for the repayment of the loan to 
the creditor. The deed of simple mortgage 
was also executed by Balkrishna and, although 
one of the remedies available to!8uch a mortgagee 
is to put the property to sale, there is also a 
personal liability of the mortgagor, Thai these 
debts were ultimately paid out of the profits of 
the property does not destroy the fact that at 
the time of the execution and registration of the 
sale deed in August 1936, Es. 6,Q00 out of eb. 10,000 
were found by Goswami Balkrishna by raising 
loans for which he was personally liable. 

[ 49 ] Even accepting the finding that Bs. 4.000 
did come out of the pocket of Mt. Kausilla Devi, 
it does not necessarily follow that the intention 
was that Mt. Kausilla Pevi should become the 
proprietor of the property in dispute or that she 
did, as a matter of fact, become its proprietor. 
Allsop J. has dealt with this matter in detail 
and I do not consider it necessary to do more 
than refer to the following cases, which were 
cited by the appellant's counsel, fn support of 
the conclusion to which Allsop J. came : 26 Cal. 
227^^: 6 liUck. 556’^ at p. 571-3 and A. I. R. 1934 Mad. 
671.'® I entirely agree with: the conclusion of 
Allsop J. that it was never the intention that 
Mt. Kausillft. Devi — or, for the matter of that, 
Goswami Balkrishna — should be the owner of 
the property and that it was intended from the 
very beginning that the property would be dedi- 
cated to Shri Thakurji Radbakrishuaji Mabaraj 
and should be devoted to religious purposes. I 
may add that Mt. Kausilla Devi has stated that 
her “men folk’* — in other words, her deceased 
husband and her two deceased sons — “liked’* the 
property in suit “very much'*. The natural in- 
clination of a Hindu widow, in these circums- 
tances, would be to dedicate such property for 
religious purposes — an act which would not only 
bring religious merit to herself but would also 
benefit the souls of her deceased husband and 
sons. The first step, according to Hindu law, in 
a dedication is the sankalp i. e., the resolution 
to make a dedication. In view of all the facts 
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and circumstances, I have no hesitation in bold< 
ing that such a sankalp was made by Mt. 
iKausilla Devi on the day on which the property 
was acquired, namely, 16 th August 1936. In my 
judgment, the property became the deity’s on 
that very date and the position of Goswami 
Balkrishna (and that of Mt. Kausitla Devi, if it 
be held that she had any sort of title to the pro- 
perty) was nothing more or less than that of 
trustees. 

[503 Coming now to question (b), here again I 
find myself in agreement with what Allsop J. has 
held. Having regard to all the facts and cir- 
cumstances, X am satisfied that the dispute 
between the parties was entirely of a civil nature. 
Reference may also be made to the statement 
to that effect in clause (6) of the deed in ques- 
tion. What appears to have happened was this. 
Ooswami Balkrishna was in possession of the 
property and was managing it. Mt. Kausilla 
Devi did not like something which he did. It is 
also possible that she thought that Balkrishna was 
behaving in a manner which was inconsistent 
w'ith the position of a trustee and was acting as 
if he were the owner of the property. In these 
circumstances, she purported to sell the fruit of 
the trees to some one other than the man to 
whom Balkrishna had sold it, and the harvested 
crop of the portion of the land which was culti- 
vated was removed by certain persons, apparent- 
ly under her orders. Balkrisha first filed an 
application in the Magistrate’s Court under 
S. 145, Criminal P.C. He followed it up with a 
complaint under S. 395, Penal Code, stating that 
certain men in the employment of Mt. Eausilla 
Devi had removed the crop and alleging that 
they had thereby committed dacoity. Kausilla 
Devi sent a notice (ex. 6) to Balkrishna, alleging 
that she was the owner of property and that 
Balkrishna was merely her benamidar and 
calling upon him to execute a deed of relinquish- 
ment in respect of the property within three 
days and to return all the title deeds, accounts 
etc. to her, and Balkrishna sent a reply (Ex. 7) 
asserting his own title to the property. Both 
parties were making false assertions of title and 
were suppressing the truth, namely, that the 
property did not belong to either of them but 
that it had been set apart, and placed in the 
charge of Balkrishna as a trustee, for dedication 
to the deity. Subsequently they came together 
— whether they themselves realised that what 
they were doing was wrong or others intervened 
and made them see it — and the settlement evi- 
denced by the deed of 22.7 1940, was the result. 

[51] In the plaint the attack on the settle- 
ment was based on undue infiuence exercised 
upon the plaintiff by Balkrishna, and the fact 
that the plaintiff was an aged pardanashin 
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woman was emphasised and it was alleged that 
no “independent advice" was available to her — 
paras. 11, 12 and 13 (b) of the plai-ut. The 
point that the settlement was bad because 
its object, or one of its objects, wa^^ the 
dropping or stifling of a prosecution was 
not even mentioned. The learned Civil Judge 
held that the plaintiff’s allegation of undue in- 
fluence was without foundation and, further, 
that Independent advice in ample measure was 
available to her. These findings have been c-a 
cepted by both the learned Judges who heard 
the appeal. It may be pointed out that the most 
important person who was advising the plaintiff 
at that time is Mr. Surya Prakasb, who is not 
only a relation of the plaintiff — having married 
her grand daughter — but is also a lawyer. It is 
noteworthy that this gentleman has not thought 
fit to come into the witness-box. The story 
related by Mt. Kausilla herself as to her physi- 
cal and mental condition at the time of the 
execution and the registration of the deed dated 
22-7-1940, is palpably false. It was only at the 
time of arguments that it was cobtended that 
the settlement must be held to ho had on the 
ground that one of its terms or objects or results 
was the dropping of a prosecution. This plea 
was accepted by the Court below on the ground, 
briefly, that, as the plaintiff was a woman be- 
longing to a respectable family, she must have 
been frightened by the prospect of being dragged 
to the criminal Court and of, possibly, being 
sent to jail. It appears to me that there is a 
certain inconsistency between the findings of the 
Court below. On the one hand, it is found that 
Balkrishna was not in a position to exercise any 
influence on the plaintiff and that Mr. Surya 
Prakash — besides others — was advising her. On 
the other hand, it is held that the mere fact of 
the filing of a complaint, alleging that certain 
crops had been removed by the plaintiff’s 
employees and that consequently dacoity had 
been committed, frightened not only Mt. Kau- 
silla but also Mr. Surya Prakash out of their 
wits, so much so that they at once surrendered 
and agreed to this settlement. 

[52] I find it difticult to agree with the con- 
elusion that the settlement was the outcome of 
any fear operating on the mind of Ht. Kausilla. 
In the first place, the impression left on my 
mind as the result of a perusal of her evidence 
is that she is not one of those pardanashin 
women who are helpless and who can be frigh- 
tened or imposed upon. She was examined "on 
commission and the learned Civil Judge was not 
in a better position than we are in appraising 
the worth of her evidence. She, on bet own 
showing, is a lady who knew her rights and was 
capable, not only of ordering her servants to 
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look after her interests, but also of going down 
to the property in person to see things for her- 
self and of taking suitable action. She was ob- 
viously a woman of personality and one who 
would not be trifled with. She is also, as I have 
shown above, a person capable of inventing and 
relating on oath a false story. Then, there was 
Mr. Surya Prakash, a lawyer. I find it im- 
possible to believe that he could have had any 
difficulty in seeing that the offence of dacoity 
which had been alleged in the complaint was, 
at the most, a purely technical one and that 
Mt. Kausilla Devi ran no risks whatever. So far 
as the application under s. 145, Criminal P. C., 
is concerned, it is obvious that it was not a pro- 
secution at all. I have, in all these circum- 
stances, no hesitation in agreeing with Allsop J., 
that the finding of the learned Civil Judge is 
wrong. Allsop J. has dealt with the case in 
67 cal. 1802,'^ relied upon by the respondent, and 
I do not consider it necessary to add anything 
to what be has said. 

[53] Learned counsel for the appellants con- 
tended that, .in any event, the matter having 
gone beyond the stage of contract and having 
culminated in a conveyance in the shape of the 
dedication embodied in the deed dated 22-7-1940, 
illustration (b) to S. 23, Contract Act— on which 
reliance was placed on behalf of the plaintiff- 
respondent — was not applicable. He cited the 
decisions in 42 Cal. 286^*^’ and 20 C. \V. N. 760.^^ 
He also relied on a passage in the judgment of 
Bowen L. J. in (1892) 1 Ch. D. 173^® at p. 186 . 
Learned counsel for the respondent has, in 
reply, relied on cl. (h) of S. 6 , T. P. Act, and 
has cited the cases in 58 Cal. 1235^^ and 60 cal. 
929“^ at p. 937. Learned counsel for the appellant 
raised the objection that no reference was made 
before the Bench by the respondents’ counsel 
to S.6 (b). T. P. Act, and to the cases m 58 cal. 
1235“^ and 50 cal. 929^^ and stated that before 
the Bench reliance was placed on s. 4,T.P.Act, 
which he submitted, was inapplicable. The ob- 
jection was that these arguments were not now 
open to the respondent’s counsel. In view, how- 
ever, of the finding at which I have arrived in 
the preceding paragraph of this judgment — 
W’hich is sufficient for the disposal of this part 
of the case — I do not consider it necessary to 
pronounce upon these contentions. 

[ 54 ] \Yith regard to question (c), I agree 
with Allsop J. in holding that the allegation of 
the plaintiff that the idol in question did not 
exist is wrong. In addition to what Allsop J. 
has said with regard to this matter, 1 may 
point out that it was not alleged in the plaint 
that the idol did not exist. All that was stated 
was that “no idol was permanently installed at 
any place’’— para. 13 (b) (d). It was only when 


the plaintiff came into the witness-box that she 
stated that the idol did not exist at all. In 
order to meet this difficulty, learned counsel for 
the respondent has contended that the allegation 
in para. IS (B) (d) of the plaint meant that thn 
idol, though it existed, had not been duly con- 
secrated. I do not find it possible to entertain 
this argument. In the first place, the word used 
in para. 13 (B) (d) of the plaint, which the trans- 
lator has rendered as ‘permanently installed*, ia ^ 
sthapit. The meaning of that word is not con- 
secrated, hut seated, placed, established, etc. In 
the second place, in placing this interpretation 
upon the plaint, the learned counsel is com- 
pletely ignoring the fact that the plaintiff 
herself stated in the witness-box that the idoL 
did not exist at all, and not that the idol existed 
but had not been consecrated. The learned 
counsel’s argument obviously runs counter to 
the plaintiff’s statement. In the third place, na 
such interpretation appears to have been placed! 
on the plaint and no such argument appears to 
have been advanced either in the Court below 
or before the Bench in this Court. It is clear: 
to my mind that this contention as to con- 
secration is an absolutely new contention 
which has been sought to be raised for the first 
time before me. It must, in these circumstances,, 
be held to be without substance and untenable- 
It may be mentioned that the respondent’s, 
counsel sought to derive support for his conten- , 
tion from the fact that in cl. (3) of the deed 
dated 22-7-1940, it was stated that Balkrisbna.. 
should take Shri Thakurji Maharaj to Brinda- 
ban on the Dasehra day and ‘instal’ Him in hia 
house. The argument was that this showed that, 
the idol had not till then been consecrated.- 
Here, again, it is necessary to refer to the words, 
used in the original They are “virajman karega”.. 
The exact equivalent of ‘virajman’ is to hfr 
found in the Persian expression “raunaq afroz”- 
It is difficult to give a precise translation in> 
English of these Sanskrit and Persian expres- 
sions I may explain, however, that they are^ 
used when one wishes to refer to the presence of 
some one for whom one has respect or venera* 
tion. Put in simple English, they mean seated ^ 
‘present’, etc In plain Hindustani, 'virajman” 
means ‘maujud’, ‘baitha hua*, etc. Thus th®- 
word used in the deed does not show that Bal- 
krishna was directed to conseciate the idol, 
after taking it to his house at Brindaban. It i® 
obvious that the whole of this idea of consecra- 
tion arose in the mind of the respondents- 
learned counsel for the first time when the case 
was argued before me. ^ . 

[ 56 ] Fultbeimore, it appears to me that it is 
settled law that, in order that an endowment to 
the deity may be valid, it is not necessary that 
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the particular image or idol should be cousecrat- 
ed, or eveci in existence, at the date of the execu- 
tion of the deed. It is sufficient if the property is 
set apart and is put in the bands of a trustee until 
the idol or image is procured, and consecrated, 
if necessary : 37 cal. 128,* 32 all. 337,^* 33 ALL. 
253® and 53 ALL. 710.® 

[56] Learned counsel lor the respondent cited 
^ the case in 7 C. L. R. 278® and urged that it sup- 
ported his argument. He further contended that 
the case in 29 cal. 260® was not overruled by the 
Full Bench in 87 cal. 128.* He even went to the 
length of suggesting that the Full Bench of the 
Calcutta High Court in 37 cal. 128* had been 
overruled by the Privy Council in 44 Mad. 831®® 
and referred to certain sentences in the judgment 
of Mukerji J., in 60 Cal. 452®® and argued that 
they supported this suggestion of bis. 1 consider 
it sufficient to say that there is no force what- 
soever in any of these contentions. 

[57] With regard to the question whether 
Balkrishna took the idol to his house at Brinda- 
ban or not, Mathur J. has held that the case of 
the defendants, that Balkrishna did take the 
idol, is “palpably false” because “the suit was 
instituted before the Dasebra day fixed for tak- 
ing away the idol.” Allsop J. on the other hand, 
has referred to the evidence of Behari Lai who 
said that the idol was in fact taken by Bal- 
krishna to bis house in Brindaban, and has 

j/ observed that, “in view of the fact that the suit 
was instituted before the date when the idol was 
supposed to have been taken away from the 
custody of Mt. Kausilla,” Bebari Lai’s statement 
is “probably untrue”. It will be noticed that the 
two learned Judges are not entirely agreed upon 
this question of fact. My own opinion is that 
there is no reason for bolding that Behari Lai’s 
statement is necessarily untrue. In the first 
place, the language used in cl. (3) of the deed 
dated 22.7-1940, does not, in my opinion, mean 
that the idol was to be delivered by Mt. 
Kausilla to Balkrishna and the journey to Brin- 
daban was to be performed by the latter on 
Dasebra day. It appears to me that what was 
laid down was that the installation or the keep- 
ing of the idol at Balkrisbna’s house at Brinda- 
ban was to take place on Dasebra day. It is 
improbable that the intention was that the deli- 
very of the idol to Balkrishna, the journey to 
Brindaban and the installation should all take 
^ place on the same day. It is open to doubt if it 
could be accomplished in one day. The main 
idea to my mind, must have been that the 
placing of the idol in a suitable place in Bal- 
krishna’s bouse should take place on Dasebra day. 
In this view of the matter, it is far more probable 
that the idol was made over by Mt. Kausilla 
to Balkrishna on the day on which the deed was 


executed, i.e. on 22-7-1940. It is, in my opinion, 
probable that the idea of instituting the present 
suit was conceived later. In all likelihood, 
sometime after the execution and registration of 
the deed dated 22-7-1940, some promoters and 
fomenters of litigation, who unfortunately are 
present in every district, got busy. I do not 
believe Mt. Kausilla’s statement that even while 
she was executing and registering the deed she 
was mentally registering the resolution to chal- 
lenge it. In the second place, I have no hesita- 
tion in holding that Behari Lai is a far more 
reliable witness than Mt. Kausilla. In any event, 
the fact — if it be a fact — that Mt. Kausilla dis- 
honestly withheld the idol from Balkrishna and 
instituted the suit and thus prevented Balkrishna 
from taking the idol to bis house at Brindaban 
and placing it there cannot invalidate what, in 
my judgment, was a perfectly valid endowment 
when it w&s created. 

[58] Some stress w'as laid on behalf of the 
respondent on the contents of els. (2) and (4) of 
the deed dated 22 7-1940, wherein it was laid 
down that Mt. Kausilla Devi and her heirs and 
representatives would have no right to interfere 
with Goswami Balkrishna’s management of the 
dedicated property and that Goswami Balkrishna 
would have the right to nominate the person 
who should succeed him as Sarbarahkar and 
that, in case of his failure to make such a nomi- 
nation, *tbe successor’ of Balkrishna would be 
appointed the Sarbarahkar. It was argued that 
these terms of the deed showed that Mt. Kausilla 
was not a free agent in the matter of the execu- 
tion of the deed. In my opinion there is no 
force in this argument. It must not be forgotten 
that Goswami Balkrishna was the Guru, i.e. the 
spiritual preceptor, of Mt. Kausilla Devi, and 
had been her Guru for forty years. The pro. 
perty was -being dedicated to religious purposes. 
It is not unnatural, in these circumstances, that 
Mt. Kausilla should have desired that the Sar- 
barabkarsbip should remain in the hands of her 
Guru and, after him, in the hands of bis nominee 
or disciple. The main thing was that the Sar- 
barahkar should have no power to alienate the 
property and that was laid down in clear 
language in cl. (8) of the deed. 

[691 It only remaius to notice a somewhat 
unintelligible argument put forward by the res- 
pondent'a learned counsel towards the end of 
his address. He contended that, as the idol also 
was a party to the suit and as no appeal has 
been filed on its behalf, this appeal by the other 
defendants was incompetent or ineffectual. No 
such contention is mentioned in the judgments 
of the learned Judges who beard the appeal. In 
any event, o. 41, R. 4, Civil P. C,, is a complete 
answer to this argument. 
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[60] For the reasons given above, I answer 
the questions referred to me as follows : (1) 
Mt. Kausilla Pevi did not become the proprietor 
of the property in dispute under the sale deed 
executed in favour of Balkrishna. (2) The deed 
of waqf or compromise dated 22-7-1940, is bind- 
ing upon Mt, Kausilla. (3) The waqf is valid. 

[61] Let the case be laid, with these answers, 
before the Bench which bad heard the appeal. 

Allsop and Mathur JJ. — In accordance 
with the decision of the majority of Judges the 
appeal is allowed and the suit is dismissed with 
costs in both Courts. The cross-objection is con- 
sequently dismissed with costs. 

D.S. Appeal allotted. 
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Malik and Wali Ullah JJ. 

Henry Earnest Meaney and another — De- 
fendants — Appellants v, E. C, Eyre Walker, 
— Plainti ff — Bespondent. 

First Appeal No. 407 of 1943, Decided on 14-3^946 
from decision of Civil Judge, Debra Dun, D/- 31-5-1943 

(a) Contract Act (1872), S. 20— Mistake as to area 

sold — Agreement for sale of plot under impression 
that it was five bighas in area — Area found less on 
measurement — Building on area less than five 
bighas prohibited under municipal rules — Parties 
held under mutual mistake on essential matter — 
Contract is not enforceable. [Para 10] 

(b) Contract Act (1872), Ss. 4, 7 — Offer and ac- 

ceptance — Offer made in pursuance of invitation to 
offer — Conditional acceptance — There is no com- 
pleted contract. [Para 11] 

M, N. Eaina and D. D. Seth—foT Appellants. 

L. N. Qupta — for Respondent. 

Malik J. — This appeal has been filed 
on behalf of the defendants against a decree 
passed by the learned Civil Judge of Debra Dun. 
The plaintiff filed a suit for specific performance 
of a contract and prayed that the Court he 
pleased to order the defendants to specifically 
perform the agreement and to execute and re- 
gister a sale deed in favour of the plaintiff and 
to put him in full possession of five bighas of 
land. The defendants denied that there was ever 
any completed contract between the parties. 
They further pleaded that there was a talk of 
sale of a plot of land but as it was later found 
that the plot was less than five bighas in area 
and under the municipal bye-laws no building 
could be constructed in Dalanwala on land 
measuring less than five bighas, the negotiations 
fell through. 

[2] The defendants appellants, who are bus- 
band and wife, jointly own a house known as 
Evelyndale in Dehra Dun on a compound of 
about ten bighas. The original intention was to 
divide the plot half and half and to build two 
houses, one on each portion. The plot in question 


was a rectangular plot and was bounded on the 
north by Inder Bead, on the south by Pretam 
Road and on the east and west there were houses 
of others. The original intention must have been 
to build one house facing Inder Road and the 
other house facing Pretam Road. The defendants, 
however, built the house Evelyndale facing 
Inder Road and never built a second house on 
the southern portion of the land. The defendants 
were in Dehra Dun till about the year 1938 when 
they went away to Ajmere. At the time when 
they left Dehra Dun they had an idea of selling 
the land to the south of Evelyndale which they 
thought was about five bighas in area and they 
put up a notice board on the Pretam Road that 
the land was for sale. It was sometime after the 
year 1938 that the plaintiff, “Walker, became a 
tenant of the house Evelyndale and as intending 
purchaser used to come and make enquiries from 
him, bis wife removed the notice board and put 
it in the garage. 

[3] In the year 1941 the plaintiff came to 
know that there were other persons who were 
anxious to buy the land at the back of- the house, 
Evelyndale and on 12-8.1941, the plaintiff's wife 
wrote a letter to Meaney, defendant l, enquiring 
whether he was willing to sell the land at the 
back” of the house. It is not necessary to refer 
to certain other correspondence that followed, 
but from those letters it is clear that both parties 
were thinking of the vacant land facing Pretam 
Road on which the defendants had originally the 
intention of building a second house. 

[ 4 ] On 29-8-1941, Mr. Meaney wrote to Mr. 
Walker that be was willing to sell the land for 
Bs. 6000 and enquiring from him whether he was 
prepared to make an offer of Rs. 6000 for the 
same. The plaintiff in the plaint treated this as 
an offer by Mr. Meaney to sell the land to the 
plaintiff for Es. 6000 and his reply by a telegram 
dated 31-8-1941, that he was “willing tp pay 
rupees six thousand for land. Reply” as an ac- 
ceptance of the offer. 

[5] Learned counsel for the plaintiff has, how- 
ever, admitted that the letter dated 29-8 1941, 
cannot be treated as a definite offer by the 
defendant of which the plaintiff made the ac- 
ceptance by his telegram dated 31.81941. He has, 
to our minds, rightly urged that the letter dated 
29 - 8 - 1941 , was merely an invitation to offer and 
the telegram dated 31.8-1941, must he treated as 
an offer by the plaintiff to purchase the land for 
RS. 6000. Learned counsel has, however, urged 
that this offer was accepted by the defendants 
on 1-9-1941. As we read the letter by Mr. Meaney 
to Mr. Walker dated 1-9-1941, we cannot say 
that it was an unconditional acceptance by Mr. 
Meaney. Mr. Meaney mentioned in this letter 
that he had received another offer for the land 
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from Sardarani Narinjan Kuai* of Nabha, of the 
same sum of Ra. 6000 and before disposing of 
that offer he would like to know whether the 
Sardarani had a right of pre-emption. He further 
wanted to know whether there were other pre- 
emptors. He no doubt added that if none of the 
others wanted the land for Es# 6000 , Mr. Walker 
was welcome to have it but that he would like 
( Mr. Walker to make enquiries and let him know. 
This cannot be treated as anything but a con- 
ditional acceptance at its best. 

[6] It must be remembered that the parties 
were, one at Dehra Hun and the other at Ajmere, 
and if there was a competent contract between the 
parties it must be spelt out of the corres- 
pondence. If we take the letter dated 1-9-1941 as 
a conditional acceptance or, in other words as 
a sort of counter offer that if no one else had a 
right to buy and was willing to do so, the defen- 
dants would be glad to sell the land to the 
plaintiff, the plaintiff would have to prove that 
he accepted that fresh offer subject to the condi- 
tions given by the defendants. There is, how- 
ever, no letter subsequent to 1st September 
1941 , on which the plaintiff can rely as an ac- 
ceptance by him. The plaintiff wrote back to the 
defendant on 15tb September 1941, that it would 
look awkward if he made enquiries in the absence 
of the defendants and that he would rather wait 
till the defendant came to Dehra Dun when the 
matter could be settled. Mr. Meaney went to 
Debra Dun on or about 2 nd October 1941. 
There is some controversy between the parties 
as regards a particular cheque which it is alleged 
was given by the plaintiff to one Dr. ]\Iehta, but 
we do not propose to consider that matter as 
that, to our minds, is hardly of any importance. 

[7] We know from the correspondence previ- 
ous to ist September 1941, that the defendant 
intended to sell the land facing Pretam Road 
which he had left for a second house and which 
he was under the impression measured about 
five bigbas. The plaintiff was also under the 
impression that this land measured about five 
bighas. Attached to the letter dated let Septem- 
ber 1941, the defendant sent to the plaintiff a 
rough sketch of the land to be sold which makes 
it quite clear what he intended to sell. It divides 
the land from the rest of the land on which 
stood Evelyndale by a straight line, so that the 
whole plot was divided into two rectangular 
plots, on one rectangle being the house Evelyn- 
dale with its outhouses, and the other being the 
vacant land to be sold which was to the south 
of Evelyndale. The parties along with Dr. 
Mehta who was a mutual friend went to the 
spot and what happened there on 4th October is 
perfectly clear from the evidence of Dr. Mehta, 
Mr. Walker the plaintiff, and Mr, Meaney. All 


three of them practically agree on the point. Wo 
shall first mention what Dr. Mehta has to say 
about it. He states : 

“The land in question was measured in my presence 
and was found to be less than 5 bighas and the defi- 
cieocy could be made up, if Mr. Meaney patted with a 
piece of land on the north-east side of the land in ques- 
tion. Plaintiff objected to this shortage of land and 
wanted full 6 bigbas .... Mr. Meaney was telling the 
plaintiff at the time of measurements that the land was 
mote or less 6 bighas . . . The talk was not finally 
finished on that day. The plaintiff wanted full 5 bigbas 
of land, while Mr. 5leaney did not agree to it and was 
prepared to give only that much land as was measured 
out and found less than 5 bighas. The sale deed was to 
be executed after the question as to measurements of 
land and the area of the land had been decided.” 

Dr. Mehta went on tq^ say in answer to the 
Court that the land in question was measured 
and found less than five bigbas, and in re-exa- 
mination he said that at the time of measure- 
ments the plaintiff was insisting that he should 
have the remaining land on the north-eastern 
side, near the out-houses of Evelyndale, which 
was the name of the bungalow owned by Mr. 
Meaney on 12 Inder Road. 

[8] We can well understand the reason why 
the plaintiff was insisting on his being given full 
five bigbas and was not willing to take only the 
rectangular portion which the defendants wanted 
to sell and which the plaintiff had originally 
intended to purchase, as the land would have 
been of no use to him. According to the muni, 
cipal bye-laws a plot which was less than five 
bighas could not be built on. The plaintiff’ 
towards the end of bis cross-examination has said: 

“I was not prepared to take the land without 
measurements, and the measurements have not been 
made as yet. The rectangular portion is less than five 
bighas. If it bad been five bigbas, 1 would take it and 
would not insist on taking the little land in continuity 
of the out-bouses.” 

The defendant’s evidence is practically to the 
same effect. He says: 

“Until 3rd October 1941, I was under the impression 
that 1 was selling out five bigbas of land to plaintiff for 
a price of Rs. 6000, which had been arranged with the 
plaintiff. The fact is that the execution and registration 
of sale deed did not come about, as tbe land on mea- 
surement was found to be less than five bigbas and 
the plaintiff insisted to get full five bighas. If tbe little 
vacant land adjoining tbe out-bouses towards the east 
bad been sold to plaintiff, it would have completed five 
bigbas, but 1 had not agreed to sell it as it Is a part of 
tbe compound of Evelyndale.” 

[9] The position that emerges from a consi- 
deration of the evidence of these three witnesses 
is that the plaintiff and the defendant were both 
under the impression that the land towards the 
south facing Pretam Road was about five bighas 
in area. If the land had turned out to be five 
bighas in area, there would have been probably 
no difficulty and the defendants would have sold 
the land to the plaintiff for Rs. 6000. As it 
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turned out, ho-wever, the land was less than five 
bighas and the plaintiff wanted that the defen- 
dants should make good the deficiency by giving 
the plaintiff some land to the east of the out- 
houses of Evelyndale. This the defendants were 
not willing to do and the negotiations fell 
through. 

[ 10 ] The view of the learned Judge w’as that, 
when the rectangular plot of land turned out to 
be less than five bighas, the defendants were 
bound to make good the deficiency by giving 
extra land from the vacant land adjacent to the 
out-houses so as to complete the area of five 
bighas. It would, however, be impossible for the 
Court to make a transfer of any such land with, 
out the agreement of the parties, as the Court 
would not be in a position to say what the 
length and the breadth of land that is to he 
transferred should be. After it was found that 
the land was less than five bighas, it appears 
that the plaintiff felt reconciled to the position 
that there was going to be no sale in his favour, 
which is quite clear from his letter dated 28th 
October 1941. He was, however, ill advised to 
give a notice on 8th May 1942, and to file a suit 
for specific performance of contract claiming 
that five bighas of land should be sold to him 
which meant that the deficiency in the rectan. 
gular plot to the south should be made up by 
taking out some land from the compound of 

[Evelyndale house. This is a case where the 
parties were contemplating sale of a plot of 
land under the impression that it was five 
Ibigbas, while, as a matter of fact, the area was 
less. This would be a case of a mutual mistake 
■as to a matter of fact essential to the agreement 
inasmuch as if the area was less than five bighas, 
the plaintiff would not be entitled to build on 
the land. The agreement, if any, would there- 
fore, be void under s. 20 , Contract Act, and not 
I enforceable in law. 

[ 11 ] Apart from this, we are of the opinion 
that there was no completed contract between the 
parties. We have already said that in the plaint 
the plaintiff alleged that the letter of Mr. Heaney 
dated 29fch August 1941, was an offer and the 
telegram dated 3isfc August 1941, was the accept, 
ance by which the contract was completed. In 
his arguments before us learned counsel for the 
plaintiff- respondent admitted that the letter of 
29th August 1941, was nothing more than an 
invitation to offer and the plaintiff’s telegram 
dated Sisfc August 1941, must be taken as a 
definite offer of purchase made on his behalf. 
We have already said that the letter of isfc 
September 1941 was not an absolute and un- 
qualified acceptance of the offer as required by 
s. 7, Contract Act. In the letter there was no 
doubt an expression of the willingness to sell 
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the land to the plaintiff, but then it was quali. 
fied by the statement that the defendant would 
sell the land to the plaintiff if it was not wanted 
by others who might have a right of pre-emption. 
The plaintiff was not able to rely on any corres- 
pondence after 1st September 1941, for his argu- 
ment that there was a completed contract between 
the parties. It was not till about 2nd October 
1941, that the parties met when Mr. Meaney 
came to Debra Dun. It is nobody's case that 
there was an oral contract entered into between 
the 2nd and 4tb October. On 4th October we know 
that the plot of land which the defendants 
intended to sell and the plaintiff intended to 
purchase was measured and was found to be 
less than five bighas in area and the whole talk 
fell through, 

[ 12 ] The lower Court has relied on the written 
statement and the defendant’s statement for the 
finding that there was a completed contract 
between the parties. The defendant has no doubt 
stated and has not denied it that be was per- 
fectly willing to sell the plot to the plaintiff, 
but the question whether there was a completed 
contract would depend upon the question wbe- 
tber there was a definite offer and a definite 
acceptance of the . same as required by law. 
It was not pleaded in the plaint that there 
was an oral contract between the parties entered 
into between the 2nd and 4tb October when Mr. 
Meaney was in Debra Dun, nor has learned 
counsel for the plaintiff relied on any such oral 
contract. It is, therefore, not necessary for us to 
discuss the evidence of the plaintiff’s witnesses 
in detail. Both in the plaint as well as in argu- 
ment stress was laid on the correspondence 
between the parties and we have, therefore, to 
interpret for ourselves from a study of that 
correspondence whether we can uphold the find- 
ing of the learned Judge that there was a com- 
pleted contract between the parties. Having 
carefully considered the letters and telegrams 
that passed between the parties, we have come 
to the conclusion that there was no completed 
contract for sale which could be specifically 
enforced. 

[13] We, therefore, allow this appeal with 
costs. The decree of the lower Court is set aside. 

d.r. Appeal allowed* 
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Prag Datt and a^iother — Objector — Appel- 
lants v. Hari Bahadur and others — Land- 
lords — Respondents. 

First Appeals Nos. 233 and 381 of 1942, Decided on 
5-2-1947, from decision of Special Judge, Ist Grade, 
Cawnpore, D/- 11-4-1942. 


1947 


Prag Datt V. Hari Bahadur (Allsop J .) 


(a) Transfer of Property Act (1882), S. 58 (c) — 
Mortgage or sale — Sale subject to separate deed of 
.agreement executed on same day. for reconveyance. 

A sale deed of 1915 speoidcally said that the pro> 
perty was sold subject to a separate deed of agreement 
tor the reconveyance of the property. That separate 
agreement was evidenced by another document executed 
•on the same date. It recited that the vendee had agreed 
to reconvey the property if the vendor repaid to him 
within eleven years the full price in a lump sum or in 
two instalments. It was also agreed that the vendee 
would not give up possession if the vendor paid half the 
^price only and that the vendor would not be entitled to 
any interest on the half share paid nor would be entitl- 
<8d to claim a reduction in tbe prodts of vendee : 

Eeld that the two documents were evidence of one 
transaction and tbe transaction was mortgage by condi- 
tional sale and not a sale. [Paras 2 and 4] 

<’45*Ck)m) T. P. Act, S. 58, N. 33. 

[Editorial Note: The case relates to a deed" of 1915, 

i. e. a date before tbe amendment of tbe Transfer of 
Property Act, 1929. Under the proviso to cl. (c) of 
S. 58 added to cl. (c) of S. 58 by Act 20 of 1929, it is 
now expressly provided that unless the condition for re- 
aale is embodied in the same document the transaction 
will not be a mortgage by conditional sale. This amend* 
ment, however, is not retrospective, so that it does not 
^pply to transactions like the one in tbe present case 
which were entered into before the amendment.] 

(b) Transfer of Pioperty Act (1882), S. 58 (c) — 

Sale subject to separate deed of agreement for 
reconveyance — Intention of parties whether crite- 
rion for determining whether transaction is mort- 
gage or sale. {QucBre). [Paras 2 and 3] 

Cases referred ; — 

1. (’90) 12 All. 387 : 17 I. A. 98 : 5 Sar. 551 (P. C.), 
Bbagwan Sabai v. Chagwan Din. 

2. (1900) 22 All. 149 : 27 I. A. 58 : 7 Sar 601 (P, C.), 
Balkishan Das v. Legg. 

3. (’16) 38 All. 570:3 A.I.R. 1916 P.C. 49:43 I.A. 284: 
36 I.C. 38 (P.C.), Jhandu Singh v. Wahiduddin. 

4. (’24) 47 Mad. 729 : 11 A. I. R. 1924 P. C. 226 : 61 
I. A. 305 : 82 I. C. 993 (P. C.), Narasingerji Jyana- 
gerji V. Parthasaradbi. 

5. (*11) 33 All. 337 : 9 I. C. 140, Gbulam Nabi Khan 
V. Ni^azunnissa. 

6. (1858) 2 De. G. A J. 97 : C W. R. 242, Alderson v. 
White. 

7. (’23) 45 All. 581 : 10 A. I. B. 1923 All. 686:77 I. C. 
572, Bisbambbar Nath v. Mahomed Obaidulla. 

6. (’19) 42 Mad. 407: 6 A.I.R. 1919 Mad. 1:60 I.C. 205 
(F.B.), Mutbuvelu Mudaliar v. Vythilinga Mudaliar. 

S. (-29) 16 A. 1. R. 1929 All. 174 : 116 I. C. 807, Mt. 
Mumtaz Begum v. Mt. Lachmi. 

P. L, Banerji, Gopinath Eumru and B. R. Avasthi 

— for Appellants. 

G. S. Fathak nnd Gopalji Mehrotra 

— for Respondents. 

Allsop J. — This appeal arises out of pro- 
ceedmgs under tbe Encumbered Estates Act. 
Hari Bahadur and others made an application 
under S. 4 of the Act and mentioned in tbe list 
of their properly, which they bad to supply, a 
share of five annas and four pies in the village 
of Akbarpur Barni, Mahal Hori Lai. An objec- 
tion was taken by Prag Datt and Mb. Ram 
Dulari, widow of Chheda Lai that they were tbe 
owners of the property. The property w'as trans- 
tferred to Prag Dutt and Chheda Lai by Hori- 
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Lai, deceased the father of Hari Bahadur on 
18-1-1915. Tbe question at issue is whether this 
deed evidenced a sale or a mortgage by condi- 
tional sale. The learned Judge of the Court below 
held that the transaction w'as a mortgage, and 
there is an appeal before us by the objectors. 

[2] Learned counsel for the appellants argued 
that the nature of the transaction must depend 
upon the intention of the parties and not upon 
the question whether the property was sold on 
any of the conditions mentioned in s. 58 (o), 
T. P. Act. The deed of sale dated 18-1-1915 speci- 
fically said that the property was sold subject to 
a separate deed of agreement for the re convey- 
ance of the property. That separate agreement 
was evidenced by another document executed on 
tbe same date. It recited that the vendees had 
agreed to reconvey the property if tfte vendor 
repaid to them, within 11 years, tbe full price in 
a lump sum or in two instalments. It was also 
agreed that the vendees would not give up 
possession if tbe vendor paid half tbe price only 
and that the vendor would not be entitled to 
any interest on the half share paid nor would be 
entitled to claijaa a reduction in the profits 
of tbe vendees. Tbe learned Judge of the 
Court below has held that the two documents 
are evidence of one transaction and w’e have no 
doubt that he is right upon this point. As we. 
have already said, the two documents were exe- 
cuted on the same date and there was a refer- 
ence to the agreement in the deed of sale. This 
was then a transaction by which tbe transferor 
transferred the property on condition that he 
would retransfer the property to the seller if the 
price of tbe property was repaid to him within 
a certain time. If we were to rely upon tbe 
terms of s. 58 (c), T. P. Act, alone, there could 
be no doubt that this was a mortgage by condi- 
tional sale. Learned counsel for the appellants has 
produced considerable authority in support of 
his argument that we are not to look to that sub- 
section alone, but to the intention of the parties. 
There can be no doubt that it was at one time 
the law that the intention of the parties was to 
be tbe criterion. We may refer to tbe cases in 
12 ADD. 387,' 22 ADD. 149^ and 38 ADD. 570.^ The 
question is whether the Transfer of Property 
Act made the law more definite and certain. 

[3] There is no authority of their Lordships 
of the Privy Council upon this point, although 
in a subsequent case 47 Mad. 729* the decision 
depended upon intention. That, however, was a 
case where their Lordships were not called upon 
to decide whether it was necessary to base their 
decision ux^on intention. They decided that the 
transaction was a mortgage by conditional sale. 
There are decisions of various High Courts in 
favour of the appellants, but it may be doubtful 
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•whether the question should not be reconsidered. 
In 33 alIj. 337® a Bench of this Court relied upon 
the English case in (1858) 2 De G. & j. 97® 
which was the basis of the decisions of their 
Lordships of the Privy Council to which we 
have referred, although the document with 
which they were dealing was executed in the 
year 1894. It does not seem to have been noticed 
that s. 58 (c), T. P. Act, might have affected the 
issue. In 46 all. 58p the learned Judges relied 
upon the cases in 12 ALL. 387,^ 38 ALL. 570® and 
(1858) 2 De. G. &. J. 97® although the document 
before them was executed in the year 1886. 
(1858) 2 De G. &. J. 97® was a case in which 
emphasis was laid upon the principle that a 
document must be construed according to its 
terms, unless there are circumstances to prove 
that it is«iot what it appears to be. In 45 ALL. 
581^ the learned Judges asked themselves what 
the circumstances were which justified them in 
holding that the transaction with which they 
were dealing was not a sale which, on the face 
of it, it seemed to be. They also said that a 
mortgage by conditional sale must first be a 
mortgage. They mentioned thp case in 42 Mad. 
407.® In that case the question did arise whether 
the Transfer of Property Act bad made any modi- 
fication in the law. The learned Judges held that 
it had not. They relied upon a remark in 22 ALL. 
149,^ that the Transfer of Property Act bad not 
changed the law. That remark certainly appears 
in the judgment but it is made in another con- 
text. Their Lordships mentioned that the ques- 
tion bad been raised before them whether it was 
necessary to look to the intention of the parties 
and they specifically refused to decide it. They 
were dealing with a document executed in the 
year 1883. The other basis of the decision in 42 
Mad. 407® is that the Transfer of Property Act by 
S. 58 (c) did not change the law because the terms 
“mortgagor”and‘'mortgaged property*’areused in 
that sub-section and the use of these terms shows 
that it is necessary to look elsewhere to discover 
whether the transaction is a “mortgage’* or not. 
In a sense this, of course, is so as was pointed 
out by a learned Judge of this Court in A. I. R. 
1929 ALL. 174.® Sub-section (c) of s. 68 does not 
give a complete definition of a “mortgage.” It is 
necessary to look to sub-s. (a) of this section to 
discover that a “mortgage” is the transfer of an 
interest in specific immovable pioperty for the 
purposes of securing the payment of money ad- 
vanced or to be advanced by way of loan or 
any existing or future debt. This does not take 
us very much further because the questions re- 
main, what is a “loan” or a “debt”? We are 
inclined to think that a loan or a debt is a sum 
of money which the parties intend to be repaid 
and it is at least arguable that any condition 


Bahadur (Allsop J.) A. 1. Kv 

for re-transfer on payment of a sum of money 
necessarily implies that there is an intention 
that the money may be re-paid. It seems that 
the terms “debt” or ‘loan’ in s. 58 do not neces- 
sarily imply that the money advanced can be 
recovered by the creditor in a Court of law, be- 
cause, otherwise, a usufructuary mortgage would 
not be a mortgage at all. It is certainly one of the 
incidents of a mortgage that tbe mortgage money 
can be recovered if tbe security is destroyed, but 
we doubt whether this contingency would ever be- 
present in tbe minds of tbe parties in ordinary 
circumstances. On tbe whole we are somewhat 
doubtful whether s. 58, T. P. Act, has not, in 
some measure, modified the previous law, but 
we express no definite opinion because we find ; 
it unnecessary to do so and because we have ' 
not heard counsel on tbe other side. There ate 
certainly some decisions in favour of the view 
that tbq condition for re- transfer would neces- 
sarily convert a sale into a mortgage provided 
that the agreement and the sale were parts of 
the same transaction. 

[4] The reason why we do not think it neces- 
sary to express any definite opinion upon thia 
point of law is that we are satisfied on the con-, 
struction of tbe document before us that the 
learned Judge of the Court below was right in 
holding that there was an intention to mortgage 
rather than to sell. As tbe learned Judge haa 
pointed out, the term given is eleven years, 
which, we tbiok, suggests that the transferors- 
were giving themselves as long as possible to 
repay tbe money. Then the learned Judge has 
come to the conclusion that the property wa» 
worth more than tbe sum of Bs. 6000, in consi- 
deration of which it was transferred. This finding 
has been contested before us. It is true that the 
price might be a fair one if tbe profit from rents’ 
alone was taken into consideration, but tbe 
learned Judge has pointed out that there must 
have been considerable miscellaneous profits 
accruing from forest land and grazing land. 
Learned counsel has drawn our attention to oral 
evidence suggesting that the miscellaneous pro- 
fits were not large. There may be some force in 
what he says, but on the other hand we notice 
that Prag Butt and one of bis witnesses said 
that tbe property had decreased by a third in value 
and still Prag Dutt said that he was not willing 
to transfer it now for a sum of Rs. 8000. As it was 
not an ancestral property it is unlikely that any 
sentimental interest was attached to it and the 
attitude of the witness rather suggests that B9. 
6000 was not the full value in 1916, The learne ( 
Judge also relied upon the evidence of two 
witnesses, who appeared before him, Raj Narain, 
a teacher, and Burga Sbanker Maewall, the direc- 
tor of a company. The learned Judge believed 
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them. They said that they were present when 
the transaction was being discussed; that the 
transferors wanted a sum of Rs. 12,000, for their 
property which the transferees were not able to 
supply and that it was suggested that the pro- 
perty might be transferred for the smaller sum 
of RS. 6000, in the form of a mortgage. This 
evidence would not be admissible to prove what 
[ the transaction was, but it seems to us that it 
is admissible to prove the probable value of the 
property. The term in the agreement that the 
money might be repaid in two instalments and 
that the payment of one half would not give a 
right to any interest or reduction of profits also 
seems to us to be inconsistent with the idea that 
the property was to be sold outright. On the 
whole we are satisfied that there is no reason 
for disturbing the decision of the learned Judge 
of the Court below. We, therefore, dismiss the 
appeal with costs. 

[6] We have before us a connected appeal, 
NO. 381 of 1942 arising out of the same proceed- 
ings under the Encumbered Estates Act. The 
question is whether certain houses were trans- 
ferred by Hori Lal to one Mt. Sunder Kunwar 
on 4-2- 1915. The applicants under s. 4, Encum- 
bered Estates Act, entered houses Nos. i/l8l and 
l/l82 as items 6 and 8 of their list of property. 
The appellants claimed these houses as theirs 
under the deed of sale to which we have re- 
> ferred. In that deed the property transferred 
was half of one house and the whole of another 
house, the latter being to the south of the for- 
mer. The question is whether these are identical 
with houses Nos.l/l81 and l/i82 which are items 
5 and 8 in the application. The learned Judge has 
come to a conclusion against the appellants on 
the evidence produced before him and learned 
counsel has not been able to satisfy us that that 
conclusion was wrong. Unfortunately there are no 
plans or maps upon the record. It is, therefore, 
difficult from the boundaries alone to come to a 
definite conclusion. The objectors had to prove 
their case and, in our judgment, they failed to do 
so. We see no reason to interfere with the deci- 
sion of the learned Judge of the Court below and 
we dismiss this appeal also with costs. 

D.s. Appeals dismissed. 
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Civil P. C. (1908), S. 20 (c) — A, resident of Jhansi 
in U. P., sending letter on 13-8-42 to B, resident 
of Kami in C. P., asking about rate of lime, etc., 
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— B by his letter dated 22-8-42 supplying informa* 
tion but saying further that if A wished to buy lime 
advance would be necessary — B's letter ndt men- 
tioning quality or quantity of lime or amount of 
advance — A by his letter dated 26-8-42 saying that 
he wanted 40 tons of white lime, quality No. 1 at 
Rs. 20 per ton — Lime not supplied — Suit by A 
against B in Jhansi Court for breach of contract — 
Held B's letter dated 22-8-42 amounted only to 
invitation to offer and not offer — A's letter dated 
26-8-42 was offer and not acceptance of offer — 
Though ofter was part of cause of action posting of 
letter dated 26-8-42 at Jbansi was no part of cause 
of action — Jhansi Court had no jurisdiction to hear 
suit — Contract Act (1872), S. 4. 

.4, a resident of Jbansi in U. P., sent a letter to B, 
a resident of Eatni in C. P., on 13-8*1942 asking for 
information about the rate of lime and whether it was 
possible to have lime ‘sent from Katoi to Jbansi by 
railway. B wrote a letter 22-8*1942 in which be 
gave the information wanted by A. He went on to say 
that in case .4 wished to buy lime from B it would be 
necessary for A to make an advance. No quantity of 
lime was mentioned nor was the quality mentioned 
barring this much that it was Chnna rodi, A iu his 
letter dated 26-8*42 said that be wanted 40 tons of 
rodi No. 1 quality, white, at Rs. 20 per ton and was 
sending a bank draft for Rs. 200. The lime was not 
supplied and A filed a suit for breach of contract in the 
Court of Jhansi. Tbe question was whether the Jbansi 
Court bad jurisdiction to entertain tbe suit. It was con- 
tended for the plaintiff 'that tbe letter dated 22-8-1942 
was an offer and his letter dated 26-8-1942 was an ac- 
ceptance of the same. It was further contended that 
even if tbo letter dated 26 8*1942 was treated as an 
offer then tbe fact that tbe letter was posted at Jbansi 
would give tbe Jhansi Court jurisdiction as it must be 
said that a part of the cause of action arose in Jbansi : 

Meld, that with the quantity and quality of lime un- 
specified and with tbe amount of tbe advance not being 
made clear it was not possible to say that B's letter 
dated 22*8-1942 could be construed as an offer which 
A could accept by his letter dated 20-8-1942. It 
amounted merely to nn invitation to offer. letter 
dated 26-8*1942 on the other band, did constitute an 
offer. Though an offer is a part of the caase of action 
the mere fact that -4 posted the letter at Jbansi would 
be no part of bis cause of action because there would be 
no proposal till it came to tbe knowledge of tbe person 
to whom tbe proposal was made. The Jbansi Court bad, 
therefore, no jurisdiction to bear the suit : (1918) 1 
K. B. 128 and 27 A. I. R. 1940 Mad. 49, Bel. on ; 18 
A. I. R. 1931 Cal, 659, Not foil. [Paras 3, 5] 

C. P. C. — {’44.Com.) S. 20, N. 17, Pts. 4 to 7. 

1. (’22) 65 I. C. 282 : 9 A. 1. R. 1922 Lab. 100, Firm 

Durga Prasad Mulsaddi Lal v. Rulia Mal-Dooger Mai. 

2. (1873) 8 C. P. 107 : 42 L. J. C. P. 98 : 28 L. T. 

32 : 21 W. R. 334, Cooke v. Gill. 

3. (1888) 22 Q. 13. D. 128 : 58 L. J. Q. B. 120 : 60 

L. T. 250 : 37 W. R. 131, Read v. Brown. 

4. (1855) 15 C. B. 501 : 24 L. J. C. P. 33 : 3 W. R. 

203, Borthwick v. Walton. 

5. (1873) 8 Exch. 208 : 42 L. J. Ex. 151 : 21 W. K. 

850, Green v. Beach. 

6. (1913) 1 K. B. 128 : 87 L. J. K. B. 189 : 118 L. T. 

253, Clarke Brothers v. Knowles. 

7. (’40) 1. L. R. (1940) Mad. 195 : 27 A. I. 11. 1940 

Mad. 49 : 190 I. C. 154, Ahmad Bux v. Fazl Karim. 

8. (’31) 58 Cal. 539: 18 A.I.U. 1931 Cal. 659 : 134 l.C. 

65, Engineering Supplies Ltd. v. Dhandhauia it Co. 

S. N. Verma — for Applicant. 

I{. B. Jaini — for Opposite Party. 
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Malik J. — The only point in this case is 
'whether the Jhansi Court had jurisdiction to 
bear the suit out of which this revision has 
-arisen. The plaintiff is a resident of Jhansi and 
■carries on business there. The defendant lives 
in Katni (0. P.) and carries on lime business in 
■C. P. The plaintiff sent a letter to the defendant 
on 13-8.1942, asking for information about the 
rate of lime and whether it was possible to have 
lime sent from Katni to Jhansi by railway. The 
defendant wrote a letter on 22nd August, the 
material portions of which have been quoted in 
the judgments of the Courts below, in which be 
gave the information wanted by the plaintiff. 
He went on to say that in case the plaintiff 
wished to buy lime from the defendant it would 
be necessary for the plaintiff to make an ad- 
vance. No quantity of lime was mentioned in 
this letter dated 22nd August nor was the quality 
mentioned in it barring this much that it was 
chuna rodi. The plaintiff in bis letter dated 
2Cth August said that he wanted 40 tons of rodi 
-Ko. 1 quality, white, and was sending a bank 
draft for Bs. 200. The lime was, however, not 
supplied and the plaintiff 6Ied this suit for 
breach of contract in the Court at Jhansi. The 
defendant’s contention is that by a letter dated 
23th August, he showed his willingness to supply 
the lime if railway trucks were available and if 
the plaintiff sent the gunny bags for the lime, 
as he had offered to send in his letter of 26th 
August. The plaintiff did not send the gunny 
bags nor were railway trucks available and he 
was, therefore, not able to complete the contract. 

[2] The lower appellate Court hasdisbelieved 
the defendant’s case that be ever sent the letter 
dated 28-8 1942. We cannot, sitting in revision, 
set aside that finding of the learned Judge. We 
shall, therefore, proceed on the basis that there 
are only three letters, the first dated 13th Aug- 
ust, written by the plaintiff to the defendant, 
the' second dated 22nd August written by the 
defendant to the plaintiff, and the last dated 
2Gth August written by the plaintiff to the de- 
-fendant. In the plaint it was alleged that it was 
on 26th August that the plaintiff made the offer 
to buy 40 tons of lime white, quality No. i at 
ns. 20 per ton. At the time of tlie hearing of the 
case in the trial Court and the lower appellate 
Court it was aruged on behalf of the plaintiff 
that it was a mistake and the offer was really 
dated 22nd August and that the plaintiff’s letter 
of 26th August was an acceptance of the same. 

[ 3 ] The trial Court held that the letter of the 
22nd August could nob be an offer or proposal 
as defined by the Contract Act. The defendant 
was sending a repl to the various queries of 
the plaintiff and intimating to him his mode of 
business that he needed an advance before he 


undertook to supply the lime. The trial Court 
rightly pointed out that it could not be said that 
the defendant had by his letter of 22nd August, 
bound himself to supply any quantity that the 
plaintiff might demand. It would be noticed 
from the quotations of that letter given in the 
judgments of the Courts below that no quantity 
whatsoever was mentioned in that letter, neither 
was the amount of advance mentioned therein. 
The trial Court further pointed out that there 
was nothing in the letter dated 22nd August as 
regards the lime being white or of No. quality, 
while the plaintiff in bis letter of 26th August 
clearly intimated that he was willing to pay 
Rs. 20 per ton for white lime, quality No. 1. On 
all those considerations and relying on a ease 
of the Lahore High Court in 66 I C 282^ the trial 
Court held that the letter dated 22Dd August 
amounted merely to an invitation to offer and 
did not constitute an offer. We are in full agree- 
ment with the reasonings given by the trial 
Court. The lower appellate Court, to our mind, 
misconstrued the letter of 22nd August and 
erred in holding that it was a definite proposal. 
With the quantity and quality of the lime un- 
specified and with the amount of the advance 
not being made clear it is impossible to say that 
the letter of 22nd August could be construed as an 
offer which the plaintiff could accept by the 
letter of 26th August, We, are, therefore, in full 
agreement with the decision of the trial Court 
that the letter of the plaintiff dated 26-8-1942 
did constitute an offer. 

[4] The lower appellate Court has held in the 
alternative that if the letter of 26th August was 
an offer or a proposal — the term that is used in 
the Contract Act — then the fact that the letter 
was posted at Jhansi would give the Jhansi 
Court jurisdiction to try the suit as it must be 
held that a part of the cause of action arose in 
Jhansi. Undec s. 20 (o), Civil P. C., which is the 
only provision relied on, on behalf of the plain- 
tiff, every suit shall be instituted in a Court 
within the local limits of whose jurisdiction the 
cause of action wholly or in part arises. The 
term ‘cause of action’ has been defined in (1873) 

8 c. r. 107^ as : 

“every fact which it would be necessary for the plain- 
tifi to prove, if traversed, in order to support bis right 
to the judguient of tbe Court. It does not comprise 
every piece of evidence’’ 

which is necessary to prove each fact, but every 
fact which is necessary to be proved. {See also 
(1888) 22 Q. B. D. 128* at p. iSl.) That an offer is 
a part of the cause of action was held in ( 1866 ) 
16 C. B. 501^ and (1373) 8 Exch. 208.® 

[5] Under s. 4, Contract Act, the communica- 
tiou of a proposal is complete when it comes to 
tbe knowledge of the person to whom it is made, 
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'while the communication of an acceptance is 
complete, as against the proposer, when it is 
put in a course of transmission to him, so as to 
he out of the power of the acceptor, and as 
against the acceptor, when it comes to the know- 
Jledge of the proposer. The mere fact that the 
plaintiff posted a letter at Jhansi would be no 
part of bis cause of action because there will 
* be no proposal till it came to the ^knowledge of 
the person to whom the proposal was made. 
Learned counsel for the applicant has given a 
very apt illustration that if a person while travel- 
ling in a train gets down at a railway station to 
post a letter making an offer, it could not be 
said that the place where the letter was posted 
had anything to do with any part of the cause 
of action. The point is fully covered by a deci- 
sion of the Madras High Court and certain 
decisions of the English Courts. 

[6] In (1918) 1 K. B. 128® it was held that 

^‘where a contract is made b; ofier and acceptance sent 
through the post between parties residing in different 
county Court districts the posting of the ofler is not 
part of the cause of action within the meaning of that 
section.” 

The section mentioned was s. 74, County Courts 
Act, 1888, the relevant portion of which was as 
follows : 

**every action or matter .... may be commenced by 
leave of the Judge or registrar .... in the Court in the 
district of which the cause of action or claim wholly or 
in part arose.” 

The language is very similar to the language of 

S. 20, cl. (c), Civil P. C. Lawrence J. in the 

course of bis judgment mentioned that the plain- 

-tiffs in a case under s. 74, County Courts Act, 

1888 , had to establish that a part of the cause 

of action arose within the district as a condi- 

■tion of obtaining leave from the registrar to 

commence the action in that Court. Dealing 

with the question whether it could be said that 

a part of the cause of action arose at a place 

where the offer was posted, be observed : 

agree that the posting of the offer was no part of 
the cause of action. The making of an offer is part of 
the cause of action, but an offer is made where it is 
received, and that in this case was at Crojdoo.” 

Lush J. (who later became Lush L. J.) held : 

“The material question is not where the offer was 
sent from but where it was made, and the making of 
the offer is proved by showing that it was received. 
Therefore the offer here was made in Croydon. The 
posting of it was no part of the case of action.” 

This case was followed by the learned 
Sir Lionel Leach, C. J., and Kunhi Raman J. 
in I. L. B. (1940) Mad. 195.^ In that case the 
plaintiff sent a telegram from Madras to a man 
at Hyderabad offering to buy bide at a certain 
price. The offer was accepted and the question 
was whether any part of the cause of action 
arose at Madras simply because the telegram 
was sent from Madras. After a careful review 


of the various decisions of the Madras High 
Court and other Courts the learned Chief Justice 
observed as follows : 

‘‘The proposal for the policy was posted from Madras 
and it was contended that the contract must therefore 
be deemed to have been made here .... 1 am unable 
to agree that the posting of an offer or the despatch by 
telegram of an offer from a particular place can be 
regarded as part of the cause of action. The making of 
the offer has to be proved in order to entitle a plaintiff 
to succeed in such a case as this, but the offer is made 
at the place where it is received and if it is made by 
post or telegram the place of despatch is not a material 
factor,” 

[7] Section 4, Contract Act, puts it beyond 
any controversy that an offer must be deemed 
to have been made at the place where it was 
received and not at the place from where it 
was sent. 

[8] Learned counsel for the respondent has 
placed strong reliance on a decision of the 
Calcutta High Court in 5S Cal, 539.® The deci- 
sion was by Rankin C. J. and Ghose J. Any 
observation on a point of Law by Rankin 0. J. 
is entitled to great weight. In that case an offer 
was made by a cablegram to London from 
Calcutta and it was accepted by cablegram 
from London. In accordance with the terms of the 
contract the goods were sent to Calcutta, but 
they were rejected because they were said not 
to be of the specified quality. The learned Chief 
Justice regarded the making of the offer by 
cablegram from Calcutta as part of the cause of 
action and the rejection of the goods in Calcutta 
as also a part of the cause of action. As was 
pointed out by Leach C. J. in I. I/. R. (1S40) 
Mad. 195,^ referred to above, the contract was a 
c. i. f. contract inasmuch as the goods had to 
be delivered in Calcutta and therefore there 
could be no doubt that a part of the cause of 
action did arise in Calcutta. The observations 
of the learned Chief Justice were, therefore, not 
necessary for the decision of that case and the 
case having been decided on both points in 
favour of the plaintiff the decision on the point 
may be treated as unnecessary. In any case, 
after having carefully considered the law on the 
point, we are inclined to agree with the view 
of the Madras High Court that the posting of 
an oft'er cannot be considered to give rise to a 
part of the cause of action at a place where 
the ofler is posted when the person to whom the 
offer is to be communicated lives at a different 
place. 

[9] For the reasons given above, we allow 
this application in revision, set aside the order 
of the lower appellate Court and restore that of 
the Court of first instance. The applicant is 
entitled to bis costs. 

D.H. Revision alloived. 
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■Waliullah J. 

Hafiz Mohammad Ishaq and others — 
Plaintiffs — Applicants v. Chief Inspector of 
Stamps U. P. and others — Defendants — 
Opposite Party. 

Civil Bevn. No. 327 of 1945, Decided on 7'11-1946, 
against order of Dist. Judge, Benares, D/- 19*2*1945. 

(a) Civil P. C. (1908), S. 115 — ‘Case decided’ — 
Revision against order as to court-fee — Order 
under S. 6B (U. P.) of Court-fees Act partly 
allowing revision is ‘Case decided’ and revisable — 
Court -fees Act (1870), S. 12. 

An order passed in revision under S. 6B (U. P-). 
Court-fees Act, partly allowing the revision and to that 
extent calling upon the plaintiff to make good the 
deficiency in the amount of court-fee paid by him on 
the plaint, is a “case decided ” within tho meaning of 
S. 115, Civil P. C., and the order is revisable. This 
right to file an application in revision remains un- 
afiected by the fact that S. CB (U. P.) excludes the 
right of an appeal against the order : Case law refer- 
red. tPara 4] 

(’44-Com) Court-fees Act, S. 12, N. 13. 

(b) Court-fees Act (1870) (as amended in O. P.), 
S. 6B — Decision by Munsif as to court-fee in 
favour of plaintiff before objection raised by officer 
— Munsif subsequently dismissing officer’s objec- 
tion holding that his view as to court-fee was 
correct — JJcld, that the order passed by Munsif 
was one under S. 6 (3) and revision by officer was 
competent. 

Where the Munsif bad already decided the question 
of deficiency in court-fee on ibe plaint In favour of the 
plaintiS before the Chief Inspector of Stamps raised 
the question of deficiency and subsequently dismissed 
the objection of the Chief Stamp Inspector holding in 
eSect that the view taken by him in the order passed as 
to court- fee was correct : 

Held, that in substance though not in form the order 
of the Munsif passed on the objection of the Inspector 
was an order passed under S. 6 (3) on the que^ion of 
deficiency raised by the Inspector and as this order was 
at variance with opinion of the officer, the i^ision on 

behalf of the oflScer was competent under S. 6B. 

[Para oj 

('44-Com) Court-fees Act, Note U. P. Ss. 6A-6C. 

(c) Court-fees Act (1870) (as amended in U. P.) 

S. 7 (iv-A) (2) “Suit involving cancellation. . . .“ 

meaning of — Decree for specific performance of 
contract of sale in favour of A against B — C suing 
for permanent injunction restraining A from get- 
ting sale-deed executed in his own favour in virtue 
of the decree — S, 7 (iv-A) (2) assumed to apply 

Court-fee held payable on one-fifth the value 

of the suit for specific performance. 

A filed against jB as the sole defendant a suit for spe- 
cific performance of an agreement for sale of a house. 
The suit was valued at Rs. 5000 for court-fee purposes. 
The suit was decreed. C instituted a suit against A, 
one of the reliefs claimed being that A be permanently 
restrained from getting the sale-deed effected in his 
favour in virtue of the decree for specific perfocmance. 
It was assumed that S. 7 (iv-A) (2) applied to the case : 

Held, that C must pay court-fee on one-fifth of the 
total value of the subject-matter of .<4’s suit, that is, 
on Rs. 1000. [Pftra 6] 

(’44-Coin) Court-fees Act, S. 7 (iv) (c) N. 2C (d), S. 7 
(iv-A) U. P. 


A. r. R 

(d) Civil P. C. (1908), O. 6, R. 17 — Revisionst 
Amendment sought pending before Court of firi- 
instance — Case coming before High Court in rev- 
sion in some connection — Amendment can- 

not be effecte'o in revision. 

An application for amendment of the relief claimed 
in the plaint was pending before the Court of first 
instance and had not received Us attention. The case 
came before the High Court in revision in connection 
with court-fee question : , 

Held, that the amendment could not be effected in i 
revision, ' [Para 71 * 

(’44-Com) Civil P. C., 0. 6, B. 17, N 13. 

1 . (’34) 1934 A. L. J. 381 : 21 A. I. R 1934 All. 620 : 
57 All. 17 : 149 I. C. 1183 (F. B.), Gupta & Co. v. 
Eirpa Bam Brothers. 

2. (’41) 1941 A. L. J. 376 : 28 A. I. R. 1941 All. 298 : 

I L R (1941) All. 558 : 195 I. C. 758, Mohri Kunwar 
v. Kesri Chandra. 

3. (’38) 25 A. I. R. 1938 Pat. 22 : 16 Pat. 766 : 172: 
IC 840 (F. B.), Ramkhelawau Sahu v. Surendra 
Sabi. 

4 . (’42) 29 A. I. R. 1942 Pat. 60 : 20 Pat. 780 ; 198. 
I. C. 866, Ramautar Sao v. Ramgobiud Sao. 

5. (’42) 29 A. I. R. 1942 Mad. 585 : 203 I. 0. 457,. 
Batnavelu Plllai v. Varadaraja. 

Mtishtaq Ahmed — for Applicants. 

Brijlal Gupta — for Opposite Party. 

Order. This is an application in revisionr 

under S. 115, Civil P. C., on behalf of the plain- 
tiffs. It is directed against the order of the- 
learned District Judge passed in revision regard- 
ing the matter of the court-fee which arose in* 
the Court of the 6rst instance. The relevantr-^ 
facts and circumstances may be briefly set out? ' 
here. 

[2] On 7-7-1934 an agreement was entered in- 
to between one Haji Taj Mohammad and Tara. 
Mohan Day, who is defendant 1 in the presenti 
suit, for the sale of one of the two houses and a 
room of another house belonging to Haji Taj 
Mohammad. The sale price agreed between the 
parties was fixed at Rs. 6000. It appears that on 
13-10-1934, Tara Mohan Day filed Suit No. 91 of 
1934, for specific performance of the agreement 
for sale dated 7-7-1934. He impleaded Haji Taj 
Mohammad as the sole defendant. The suit was- 
valued at Bs. 5000. While this suit was pending,, 
it appears that on 30-1-1935, the four sons ot 
Haji Taj Mohammad filed another suit, suit No. 11 
of 1935 against Tara Mohan Day and Taj Moham- 
mad. They sought a declaration thas i/sths^ 
share in the two houses mentioned in the agree- 
ment for sale dated 7-7-1934, belonged to them* 
and this suit was valued at about Rs. 9000 . On 
23-9. 1935, one of the four sons of Taj Mohammad, / 
namely, Abdul Bahim, died and thereupon his- 
SODS were brought upon the record as his legal 
representatives. Finally on 21-3-1936, the learned' 
Civil Judge decreed Suit No. 91 of 1934* in favour 
of Tara Mohan Day and dismissed suit No. U 
of 1935 instituted by the sons of Haji Taj Mo- 
hammad. It appears that appeals filed against- 
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these decrees were unsuccessful and both these 
decrees became final. Thereafter, on 15>1-1934, 
Suit NO. 13 of 1944 was instituted by three of the 
sons of Abdul Rahim, in substance for the 
following reliefs : (a) A declaration may be 
made that the plaintiffs are owners in posses- 
sion of 3/25th3 share in the two houses mention- 
ed in scb. B of the plaint. This was to be on 
the footing that the decree passed in Suit No. 11 
of 1935 against the four sons of Haji Ta) Moham- 
mad dated 21-3-1936 was null and void against 
the plaintiffs. This relief was valued at Rs. 1278-15*4. 
<b) Tara Mohan Day, defendant l, be per- 
manently restrained from getting the sale-deed 
effected in his favour in virtue of the decree 
for specific performance obtained by him in 
Suit NO. 91 of 1934. This relief was valued at 
ES. 50. 

13] The defendants contested the suit on 
various grounds including the question with re- 
gard to the insufficiency of the court-fee paid. 
Issue NO. 5 was framed by the learned Munsif 
with regard to the defendants’ objection regard- 
ing the court-fee paid by the plaintiffs. The 
learned Munsif, on 14-4-1944, decided issue No. 5 
of the suit in favour of tte plaintiffs and held 
that the court- fee paid was sufficient. On 13- 5-1944, 
however, the Chief Inspector of Stamps submit- 
ted a report to the effect that there was a defi- 
ciency in court-fee paid to the extent of 
RS. 637-8.0. On 10 7-1944 the learned Munsif finally 
decided the objection raised by the Chief Inspector 
of Stamps. In effect he held that the view taken 
by him in the order passed on 14 4-1944 was correct 
and in this view of the matter he dismissed the 
objections raised by the Chief Inspector of 
Stamps. Against this order the Chief Inspector 
of Stamps went up in revision to the learned 
District Judge under S. 6-B, Amended Court-fees 
Act. The learned District Judge partly allowed 
the application in revision and modified the 
order passed by the learned Munsif. Against the 
order passed by the learned District Judge the 
plaintiffs have come up in revision to this Court. 
A preliminary objection has been raised by the 
opposite parties to the effect that no revision 
lies against the order of the learned District 
Judge inasmuch as there is no 'case decided* so 
far by the Court below. Learned counsel have 
referred to the Full Bench decision of this Court 
in 1934 A. L. J. 381^ where it was held : 

“A mere decision as to Ibe amonnt of the court-fee 
payable does not amount to a ‘'case decided’* nor is it 
necessarily an irregularity in procedure or illoeality or 
refusal to exercise jurisdiction. No revision, therefore, 
lies to the High Court from an order of the Court 
below calling upon the plaintiffs to mahe good the 
deficiency in the amount of court- fee paid by him.” 

[4] Learned counsel for the applicants has 
strongly contended that after the decision by 


the Full Bench in the year 1934, the Court-fees 
Act has itself undergone substantial changes by 
reason of the amending Acts passed in the years 
1936 to 1938. It is contended that by reason of 
the recent amendments the situation of an ap- 
plication in revision like the present one is 
completely altered. Under s. 6.A, Court-fees Act, 
as amended, it is provided that a plaintiff when 
called upon to make good a deficiency in court- 
fee may appeal against such order as if it were 
an order appealable under s, 104, Civil P. C. 
Similarly, it is provided by S. G B that if the 
order of the Court with regard to the objection 
raised by the Chief Inspector of Stamps be at 
variance with the opinion of the officer he may, 
within three months from the date of receipt of 
such order, file an application in revision in the 
Court to which the appeal lies from a decree 
in the suit in which such order has been 
passed. These provisions, so it is contended, 
have effected a fundamental change in the posi- 
tion, as it stood, at the time when the Full 
Bench decision was given. The learned counsel 
for the applicants has further invited my atten- 
tion io a decision of two learned Judges of this 
Court in 1941 A. L. J. 376,^ where at p. 381, the 
learned Judges have made this observation: 

“We also think that so far as the question of court- 
fee is concerned "the case has been decided" within the 
meaning of S. 115, Civil P. C., but it is not necessary 
to express any final opinion upon these contentions.*' 

This is of course not a final opinion and must 
be treated as an obiter dictum. Learned counsel 
has also referred to the case in A. I. R. 1938 Pat. 
22* decided by a Full Bench of the Patna High 
Court. This ruling was followed by a Bench of 
two learned Judges of the Patna High Court in 
A.I.E, 1942 pat. 60.* It is contended that the view 
taken by the Patna High Court in these two 
cases supports the contention of the learned 
counsel for the applicants. Reference has also 
been made to the case in A. I. R. 1942 Mad. 585,® 
where a learned single Judge of the Madras 
High Court appears to have adopted the same 
view. I need not however consider these authori- 
ties at any length here. In view of the amend- 
ments introduced into the Court-fees Act by 
S. 6-A and s. 6-B it seems to me, as at present 
advised, that the position is now fundamentally 
altered and what was not open even to a mere 
application in revision in 1934 has now become 
subject to a right of appeal by one party under 
S. 6-A and subject to a right of revision by the 
other party under s. 6-B. It seems to me, there, 
fore, difficult to hold that the nature of the order 
sought to be challenged by means of this appli. 
cation is such that it should he held not to 
amount to a “case decided” within the meaning 
of s. 115, Civil P. C. Learned counsel for the 
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opposite parties have, in the course of their v 
arguments, laid particular emphasis upon the 
expression “no appeal shall lie from such order’* 
in S. 6-B. Obviously this expression excludes the 
right of an “appeal” against the order passed 
by the learned District Judge in the present 
case. It does not, ho-wever, in reality affect the 
right of revision. Similar expressions are to be 
found in some other acts passed by the U. P. 
Legislature and in spite of such provisions it has 
been held by this Court in several cases that 
the right of a party to make an application in 
revision to this Court under 8. 115, Civil P. C., 
remains unaffected thereby. In view of the above 
I would overrule the preliminary objection. 

[ 5 ] With regard to the merits of the applica- 
tion, learned counsel for the applicants has 
strongly contended in the hrst instance that the 
learned District Judge bad no jurisdiction to 
entertain an application in revision filed on 
behalf of the Chief Inspector of Stamps. The con- 
tention of the learned counsel, in substance, is 
that inasmuch as the learned Munsif had already 
decided the question of deficiency in court-fee 
under sub cl. 4 of S. 6, in deciding issue 6, be- 
fore the Chief Inspector of Stamps raised the 
question of the deficiency in court.fee by means 
of bis report dated 13.5-1944, there could, inlaw, 
be no order passed by the learned Munsif such 
as is contemplated by sub-s. (3) of S. 6. The con- 
tention of the learned counsel is that it is only 
against an order passed under sub-s. (3) of S. 6, 
Court-fees Act, that the Chief Inspector of 
Stamps is given the remedy by means of an ap- 
plication in revision under S. 6-B. Learned 
counsel has further contended that the order of 
the learned Munsif dated 10 7-1944. did not pur- 
port to be an order under sub-s. (3) of S. 6 and, 
therefore, in any view of the matter it was not 
subject to a right of revision under S. 6-B. 1 have 
carefully listened to all that the learned counsel 
had to uige with reference to his ingenious 
arguments based upon the sequence of the two 
sub.ss. (3) and ( 4 ) and the phraseology used in 
S 6 B Court-fees Act. I have heard learned 
counsel for the opposite parties as well. It seems 
to me, however, that, in substance, though not 
in form the order of the learned Munsif passed 
on 10 - 7 - 1944 , was an order passed on the ques- 
tion of deficiency raised by the Chief Inspector 
of Stamps and this order was undoubtt-dly at 
variance with the opinion of the officer who 
had raised the question of deficiency in court- 
fee It follows, therefore, that the revision filed 
on behalf of the Chief Inspector of Stamps in 
the Court of the learned District Judge was 
fully competent and there was no defect in the 
jurisdiction of the learned Judge in entertaining 
the revision and disposing of it. 


[6] I may mention, in passing that tbereisno 
dispute now with regard to the amount of court- 

fee paid regarding relief * A' of the plaint. Both the 

Courts below have held that the court-fee paid ie 
sufficient regarding that relief and there is no 
application in revision challenging that order of 
the learned Judge before me. The only question 
which I have to consider and decide is whether 
the amount of court-fee paid regarding relief 
of the plaint is or is not in accordance with law. ‘ 
Keiief ‘B* as it stands is, to my mind, rather 
vague. It is couched in a language which could 
be easily interpreted to refer to the whole of the 
property comprised in suit No. 91 of 1934, that is, 
the suit for specific performance filed by Tara 
Mohan Day against Taj Mohammad. That suit 
related to one complete house and also a room 
of the other house. The valuation of both these 
items of property was fixed by Tara Mohan 
Day. the plaintiff, at Es. 5000. Under sub-s. (2) 
of S. 7 (IV-A) the plaintiffs would, therefore, 
have to pay the court.fee calculated according 
to i/5th of the value of one complete house and 
one room of the other bouse* The learned 
trict Judge has also held that this provision of 
the Court-fees Act is applicable to the facts of 
the present case. The question, however, remains 
as to the value of the subject-matter of the 
claim referred to in relief B With regard to this 
matter, however, it seems to me that the learn- 
ed Judge has confused the property involved in 
«uit NO. 11 of 1936, with the property involved in 
suit NO, 91 of 1934. As mentioned above already. 
Suit No. 91 of 1934, related only to one of the 
two bouses plus one room in the other house; 
whereas, in Suit No, 11 of 1935, a 4/Bth share in 
both the houses was involved. In view of the 
phraseology in which relief B is couched at 
present it is obvious that the plaintiffs must pay 
court-fee on one fifth of the total value of the 
subject-matter of Suit No, 91 of 1934, that is, on 
Ks. 1000. 

[ 7 ] Learned counsel for the applicants has 
invited my attention to the application filed by 
the plaintiffs on 12-3-1945, after the decision of 
the revision by the learned District Judge ^ 
19-2-1945. In this application the plaintiffs 
endeavoured to explain what they actually 
meant by the language employed in drafting 
relief B of the plaint. In the end it was specifi- 
cally prayed that certain amendments of relief 
B might be allowed at that stage and thereafter 
calculation of court fee be made This applica- 
tion does nob appear to have been disposed o 
by the Court of tbe first instance till 
appears that certain pleae were taken by ® 
plaintiffs themselves for seeking adjournment o 
tbe proceedings in the Court of tbe learne 
Munsif and thus the Court has not, as yew 
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passed any order with regard to the amend- 
ments sought by means of this application. The 
learned counsel at one stage endeavoured to per- 
Buade me to allow him here to effect the 
amendments in relief B as it stands at present, 
but this request obviously could not be enter- 
tained inasmuch as the matter has not yet 
received the attention of the Court of first in- 
stance. Learned counsel has, in this connection, 

‘ referred me to the case in 1941 A. L. J. 376,^ 
in which, in somewhat similar circumstancss, a 
Bench of two learned Judges of this Court held 
that a suitor had a right to amend his plaint in 
any manner he likes and so far as his amend- 
ments prayed for are not contrary to law or are 
likely to lead to injustice they should be granted. 
There is no doubt that the learned Munsif will 
consider this application and while so doing 
will bear in mind the observations of the learned 
Judges of this Court in the abovementioned case. 
If and when he allows the amendments sought 
to be effected, no doubt the requisite court-fee 
will have to be calculated in the light of the 
amendments effected. In case of the amend- 
ments being allowed the basis of the calculation 
would obviously be l/5th of 3/25th of 5,000. 

[8] I accordingly allow this application in 
part to the extent indicated above. I make no 
order as to costs of this Court. 

V.B.B. Application allowed in part. 

^4 
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Chander Bhan Singh — Applicant v. Lallu 
Singh and another — Opposite Party. 

Civil Revn. No. 393 of 1945, Decided on 18.9*1946, 
from order of Civil Judge, Farrukbabad, D/- 10*2*1945. 

(a) Civil P. C. (1908), O. 11, R. 21 — Order under, 
when can be passed — Civil P. C. (1908), Q. 11, 
Rr. 11. 1. 

In the absence of an order under O. 11, R. 11 requir- 
ing the plaintiff to answer interrogatories the Court 
has no power under O. 11, R. 21 to dismiss his suU if 
the interrogatories were not answered: 13 A.I.R. 1926 
All. 553, Rel. on. 4, 5] 

An order granting leave under O. 11, R. 1 to deliver 
interrogatories does not amount to an order to answer 
interrogatories under O. 11, R. llJ 1® Cal, 420, Rel. on, 
^ [Para 5) 

C. P. C.— (’44-Com.) O. 11 R. 21 N. 1 Pt. 1; O. 11 
B. 1 N. 12 Pt. 2. 

(b) Civil P. C, (1908), S. 151 — Order under O. 11, 
R. 21 — Setting aside of — Civil P. C. (1908), O. 11, 

r R. 21. 

r An order under S. 151 cannot be made where there 
is a specific remedy provided by the Code applicable to 
the cvroumstances ot the case. Order 43, R. 1, gives a 
party a right to appeal from an order passed under 

O. 11, R. 21, and if he fails to avail himself of that 
remedy tbe order under O. 11, R. 21 cannot be set 
aside under S. 151: 20 A. I. R. 1933 All. 382, Rel. ou. 

[Para 5] 

C. P. C (’44-Com.) S. 151 N. 4 Pts. 1, 22. 


(c) Civil P. C. (1908), O. 32, R. 5 (1) and (2)— 
Application by minor plaintiff himself in contraven- 
tion of O. 32, R, 5 (1) — Order on — Validity. 

Where an order is made on an application filed , by 
the minor plaintiff himself without being represented 
by his next friend in contravention of O. 32, B. 5 (1) 
the Court has a discretion under O. 32, B. 5 (2) to dis* 
charge the order or not and is not bound to set aside 
such order if it is satisfied that the order was for the 
benefit of tbe minor: 26 A. I. R. 1939 Sind 332, 
A-pyroved. [Para 6], 

C. P. C— (’44 Coro.) O. 32 R. 5 N. 2 Pt. 2. 

(d) Civil P. C. (1908), S. 115 _ Illegal order ~ 
Interference with. 

Where tbe trial Court by an illegal order dismisses 
tbe plaintiff's suit and by another illegal order sets 
aside the first illegal order and thus restores tbe parties 
to their original position tbe High Court in the exer- 
cise of its discretionary powers will not set aside the 
second only of tbe illegal orders as it would have the 
efiect of restoring tbe first illegal order : 18 A. I. R. 
1931 Cal. 425 and 12 A. I. R. 1925 Pat. 36. Rel. on.\ 
14 A. I. R. 1927 Cal. 158 and 26 Mad 176, Expl. 

[Paras 8, 9] 

(’44 Com.) Civil P. C. S. 115, N. 16, pts. 5. 6. 

Cases referred : — 

1. (’26) 24 A. Ij. j. 589 : 13 A. I. R. 1926 All. 553 : 
96 1. C. 16, Ramapat Saran v. Habib Ullab Khan. 

2. (’91) 18 Cal. 420, Prem Sukh Cbunder v. Indro 
Nath Banerjee. 

3. (’33) 55 All. 548 : 20 A. I. R. 1933 All. 362 : 144 
I. C. 731, Nagesbar Prasad v. Gudrilal Narain Das. 

4. (’39) 26 A. 1. R. 1939 Sind 332 : 185 I. C. 155, 
Lalumal Dbolumal v. Harumal Lalsingh. 

5. (’27) 14 A. I. 11. 1927 Cal. 158: 98 l.C. 70, Asutosh 
Ghosh V. Indu Bhusan. 

6. (’03) 26 Mad. 176, Ramasamy Chettiar v. R. G. Orr. 

7. (’31)35 C. W.N.31: 18 A. I. R. 1931 Cal. 425 : 131 
I. C. 561, Kuli Baru Bibi v. Jitendra Nath. 

8. (’24) 3 Pat. 778: 12 A, I. R. 1925 Pat. 36 : 84 I. C. 
320, Bameshwar Mabton v. Lala Dwarka Prasad. 

Baleshivari Prasad — for Applicant. 

Shambhu Prasad — for Opposite Party. 

Order. — This is an application under s. 115 
Civil P. C., for the revision of an order of the 
Civil Judge of Farrukhabad dated 10 2-1945. The 
circumstances giving rise to this application are 
as follows: In the year 1944, Lalla Siogh filed a 
suit in the Court of the Civil Judge of Farru- 
khabad, and on loth July of that year the Court 
gave leave to the defendants, the applicants 
before me, to deliver certain interrogatories to 
the plaintiff and directed the latter to file his 
answers thereto by 26 tb July. On that date, no 
answers having been filed and the plaintiff not 
appearing, the Court on the application of the 
defendants dismissed the suit, puri^orting to act 
under O. 11, R. 21 , Civil P. C. 

[ 2 ] On 25 8-1944, the plaintiff applied to the 
learned Judge for the restoration of the suit on 
the ground that on the date on which answ’ers 
to the interrogatories should have been filed both 
he and his guardian (the plaintiff being a minor) 
were seriously ill. The learned Judge was satis- 
fied that, for the reasons given by the plaintiff, 
answers to the interrogatories could not be filed 
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by the date fixed; and he was further of opinion 
that his order dismissing the suit was one which 
in any case he should not have made as he had 
overlooked the fact that as no order had been 
made under 0. 11, R. ll, directing the plaintiff to 
answer the interrogatories, he had no -power 
under B. 21 of that Order to dismiss the suit if 
the interrogatories were not answered. In these 
circumstances he was of opinion that the proper 
course was for him to exercise his inherent powers 
under s. 151 of the Code, and accordingly he, on 
10 . 2 - 1946 , allowed the application and directed 
the restoration of the suit. 

[ 3 ] This order is now attacked on two grounds. 
It is said, first, that the order of the learned 
Judge of 26 th July dismissing the suit was a 
valid order and, if it were not. the Court had no 
inherent power under S. 151 to set it aside as the 
order was one which was appealable under 0. 43, 
R. 1 (f); secondly, it is said that the order of the 
Court dated 10-2.1945 is a nullity inasmuch as 
it was made on an invalid application — the 
application being invalid because it was filed not 
by the plaintiff’s guardian but by the plaintiff 
himself, who was admittedly a minor. 

[4] It is, in my opinion, clear that the order 
of the learned Civil Judge of 10 7-1944, dismissing 
the plaintiff's suit, was wrong in law. In 24 

A. Ij. J. 589^ it was pointed out that: 

"An order under tba,t rule (that is tO’ say O, 11, 

B. 21) can be passed only, when there is a previous 
order under B. 11, requiring a party to answer inter- 
rogatories. There are two stages in which the applica- 
tion proceeds. The first is indicated in R. 1. Under 
that Rule a party simply delivers certain interrogatories 
to be answered by the other party. The other party 
may or may not comply with the request. When the 
party to bequestioned fails to answer the interrogatories, 
the party interrogating has a right to come before the 
Court and to obtain an order under R. 11 for an 
answer. It is then that the Court decides whether the 
party ‘‘interrogated must answer or not .... It is when 
the Court has ordered certain interrogatories to be 
answered and there is a failure that the question arises 
whether the failure should be punished and the order 
enforced' by the provision of B. 21." 

[5] It i3 clear that in this case no order was 
made by the Court under O. 11, R. 11, but it is 
said that the Court’s original order of the loth 
July, allowing interrogatories to be delivered 
and directing the plaintiff to answer them by the 
26th July, amounted to an order within the 
meaning of R. 11. In my opinion this was not 
so, for on that date the Court did no more than 
make an order under R. i, and there can he no 
doubt the granting of leave under that rule does 
not amount to an order to answer interrogatories 
under R. 11 : 18 Cal. 420.^ It is.^ therefore, to 
my mind clear that the learned Civil Judge had 
no power on 25th July to dismiss the suit ; 
but it is, in my judgment, equally clear that, 
having dismissed the suit, he had no authority 


under S. 151 of the Code subsequently to direct 
its restoration, for it is well established that 
where a party has neglected to avail himself of a 
remedy provided by the Civil Procedure Code, - 
it is not open to him to invite the Court by 
virtue of its inherent jurisdiction to disturb a 
decree or order which he has failed to challenge 
in a statutory manner : 55 ALL. 548.^ A Court 
has jurisdiction to pass an order under S. 151, 
whenever it is necessary for the ends of justice 
or to prevent the abuse of a process of Court, 
but it cannot be said that the exercise of this 
XX>w6r is necessary to meet the ends of justice 
or to prevent the abuse of a process of the Court 
where there is a specific remedy provided by the 
Code applicable to the circumstances of the 08 ise. 
Order 43, R. 1. gives a party a right to appeal 
from an order passed under O. 11, R. 21 and in 
my opinion, therefore, the learned Civil Judge 
in passing his order of 26th July 1944 acted 
illegally in the exercise of his jurisdiction, 

[6] With regard to the question whether on 
10-2-1945, the Court had before it a valid appli- 
cation it is clear that although o. 32, R. 6 (i),says 
that every application to the Court on behalf of a 
minor shall be made by bis next friend or by 
his guardian for the suit, sub-rule (2) of that 
order provides that a Court may discharge an 
order which has been made on an application 
filed in contravention of the provisions of sub- 
rule (l). In my opinion the Court in such cases 
has a discretion in the matter and it is not bound 
to set aside such an order if it is satisfied that 
the order was for the benefit of the minor. This 
was the view taken in A. I. R. 1939 Sind 332,* 
with which I respectfully agree. 

[ 7 ] The position is, therefore, that the learned 
Civil Judge acted illegally in dismissing the 
plaintiff’s suit on 26th July and that he acted 
illegally in directing the restoration of the suit 
on 10-2-1946. I have no doubt that in passing 
his order of 10 2-1945, the learned Civil Judge 
firmly believed that he was taking the best step 
available to remedy the position created by his 
earlier erroneous order of 26th July, and that in so 
doing he w'as acting for the benefit of the minor 
plaintiff. In so far as the effect of the one illegal 
order has been to set aside another illegal order 
and thus to restore the parties to their original 
position, I should not be disposed in the exercise 
of my discretionary powers under S. 116 of the 
Code to set aside the second only of such illegal 
orders if this course can be avoided. It has how- 
ever been urged upon me that, in view of the 
fact that the learned Civil Judge in passing his 
order of 26th July acted without jurisdiction 
or, as I consider, acted illegally in the exercise 
of his jurisdiction, I have no choice in the matter 
but must direct that the second of his orders 
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must be set aside. I have been referred to the 
cases in A. I. K. 1927 cal. 158® and 26 Mad. 176.® 
The first of these cases was a civil revision in 
which Cuming and Page JJ. considered the ex. 
tent of the inherent powers of a Judge under 
S. 161, Civil P. C., and being of opinion that in 
the circumstances of the case the Judge of the 
lower Court had improperly exercised his powers 
under that section they set his order aside. The 
learned Judges in this case do not, however, 
appear to have considered whether the order 
they made was one the making of which was 
subject to their discretion nor does it seem that 
they were invited to do so. In 26 Mad. 176,® the 
application for revision arose out of a suit for 
damages for breach of a covenant in an agree- 
ment which had been wrongly filed in a Court 
which had no jurisdiction to entertain it. Sir 
Arnold White C. J. held that the Court of first 
instance exercised a jurisdiction not vested in it 
by law, and although he did so with obvious 
reluctance, he considered that be was bound to 
interfere. 

[8l On the other hand, Costello J. in 36 c.W.N. 
31^ declined. to set aside an order of an appellate 
Court, made without jurisdiction, when the effect 
of so doing would have been to restore an order 
improperly made by the trial Court and in 
3 Pat. 778® a Bench'of the Patna High Court refu- 
sed to set aside an order made by a Court, 
although such order was made without jurisdic- 
tion. In that case, an order bad been made dis- 
missing a suit on a preliminary point. It was 
open to the plaintiff to apply for review of that 
order under O. 47, R. 1, but instead of doing so 
he asked the trial Court for an order restoring 
the suit to be made in exercise of its inherent 
powers. The Bench held that in the circumstan- 
ces the lower Court had no power to act under 
8. 151 of the Code, but as the plaintiff would 
undoubtedly have succeeded had he pursued the 
remedy allowed by law, namely review, it was 
not a fit case for interference. 

[9] The exercise by the High Court of the 
powers vested in it by S. 115, Civil P. C., is by 
the terms of the section itself, discretionary, and 
accordingly I do not think that the law imposes 
any obligation on me to exercise those powers 
in this case. There is no reason to doubt that 
had the opposite party appealed under O. 43, 
B. 1, against the order dismissing his suit bo 
would have obtained an order for its restoration; 
and, in my opinion, this is a fit case in which my 
discretion should he exercised in favour of the 
opposite party. The application is accordingly 
rejected, with costs. 

G.N. Application rejected. 
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Baldeo Singh v. Kailash Singh, 

First Appeal No. Bll of 1943, Decided on 14-3-1946, 
from decree of Addl. Civil Judge, Ballia, D/- 1-3-1943. 

(a) North Western Provinces Rent Act (18 
[XVIII] of 1873), Para 7 — No exproprietary rights 
in sir and khudkasht before 1873. 

Exproprietary rights in sir and khudkasht were re- 
cognised for the first time by the Act of 1S73. Before 
1873 there was no provision that a landlord after the 
sale of hia proprietory rights would be entitled to re- 
main in possession of his sir and khudkasht laud as an 
exproprietary tenant. Nor was there any provision for 
creating exproprietary tenancy by contract. [Paras 7 & 8] 

(b) Agra Pre>cmption Act (11 [XI] of 1922), S. 9 
— *Exproprietary tenants’ and ‘exproprietary 
tenancy.* 

The words ‘exproprietary tenant’ and exproprietary 
tenancy’ are words of art and must be interpreted to have 
the same meaning in the Pre-emption Act as in the 
Rent Acts. The words cannot mean that an expro- 
prietary tenant is a tenant who had at one time been a 
proprietor. [Para 10] 

(c) Civil P. C. (1908), S. 35 — False allegations. 

Where a suceessful plaintiS in a pre-emption suit had 

come into Court on a false allegation with the intention 
of pre-empting the property for less than its two-thirds 
value, the parties should be directed to bear their own 
costs. [Para 13] 

(•44-Com.) C. P. C., S. 35 N. 7 Pt. 25. 

Sir Tej Bahadur Sapru and Shambhu Prasad — 
for Appellants. 

P. L. Banerji andJanki Prasad — for Respondents. 

Malik J. — This is a defendant vendee’s, 
appeal in a suit for pre emption. 

[2] The plaintiff, Kailash Singh, brought a 
suit for pre-emption of a sale dated 21st 
March 1940, by which the defendants second 
party sold certain fractional shares in seven 
villages situate in Taluqa Jamuan to the defen. 
dants first party. The plaintiff’s allegations were 
that he was a cosbarer in village Jamuan while 
the vendees were strangers. According to the 
plaintiff there was a custom of pre-emption 
entered in the wajib-ul-arzs and he was entitled 
to claim pre-emption on the basis thereof. The 
price entered in the sale deed was Rs. 1999 hut 
the plaintiff alleged that the correct sale con- 
sideration was only Rs. 1275 and be offered 
to pre-empt the sale on payment of rs. 1275 
or of any amount which was deemed reasonable 
by the Court. 

[3] The defence was a denial of the plaintiff’s 
right to pre-empt on the ground that the plaintiff 
was not a cosharer and was not entitled to claim 
pre-emption. It was further alleged that the plain- 
tiff had consented to the sale in favour of the 
defendants and was, therefore, estopped from 
claiming pre-emption of the property. It was 
also urged that the defendants were coaharers 
and were exproprietary tenants. Lastly it was 
contended that the sum of Rs. 1999 was the 
proper sale consideration and had actually been 
paid by the vendees to the vendors. 
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[ 4 ] The lower Court held in favour of the 
plaintiff that he was a cosharer and that the 
defendants were neither exproprietary tenants 
nor had they any proprietary rights in the 
village. The lower Court, however, held in favour 
of the defendants that the correct sale considera. 
tion was Hs. 1999 and decreed the plaintiff’s 
suit for pre-emption on payment of that sum 
within three months of the date of the decree. 

[5] The plaintiff has submitted to the decree, 
but two of thedefendants-vendees, Baldeo Singh 
and Balmakund Singh, have come up in appeal 
to this Court and they challenge the whole 
decree and urge that the plaintiff’s suit should 
have been dismissed against all the defendants. 

[6] Sir Tej Bahadur Sapru, learned counsel 
for the appellants, has argued only two points 
before us. He has urged that the defendants 
were exproprietary tenants and therefore a suit 
for pre-emption against the defendants would 
not lie by reason of s. 9, Agra Pre-emption 
Act. The other point raised by him is that 
the plaintiff refused to purchase the property 
sold and was therefore estopped from bring- 
iog the suit. Taking up the first point first, 
it has been argued on behalf of the appellants 
that the ancestors of the defendants first party 
were at one time owners of a fractional share 
in Taluqa Jamuan. It is their case that Anmol 
Singh, one of the sons of Jhingur Singh and the 
ancestor of the defendants first party, had stood 
surety for his guru and when the debt was not 
paid by bis guru, the creditor realized the amount 
by selling up the family property in Jamuan. 
The property was purchased at auction by one 
Janki Prasad. There is no clear evidence as to 
when this sale took place, but it is the case of 
the appellant that it was long before the year 
1885. Janki Prasad , however, did not get possession 
of 42 bighas 7 biswas and 14 dhurs of land 
which was the sir land of the ancestors of the 
defendants. Protracted litigations ensued and 
learned counsel has mentioned that these 
litigations continued for about a quarter of a 
century. In the compromise entered into on 
27th February 1885, it is mentioned that several 
periods of limitation had expired since the 
auction sale. If n period of limitation is roughly 
taken to be about twelve years, then several 
twelve years must have elapsed after the auc- 
tion sale. Ultimately on 27-2-1885 the parties 
entered into a compromise in which it 
was settled that the ancestors of the defen- 
dants first party would remain in possession 
of the fields, which were thirty-five in number 
measuring 42 bighas, 7 biswas and 14 dhurs, 
as tenants generation after generation on pay- 
ment of an annual rental of Rs. 101 and 
this rent was not liable to enhancement nor 


were the defendants liable to ejectment. It is 
by relying on this document that learned counsel 
for the appellants has urged that the defendants 
are ex. proprietary tenants. The defendants pro- 
duced several witnesses to prove that they were 
exproprietary tenants and learned counsel 
placed great reliance on the fact that the defen. 
dants’ witnesses were not cross-examined on the 
point* that the defendants were ex-proprietary 
tenants and not occupancy tenants. 

[ 7 ] We, however, fail to understand how the 
defendants can claim to be ex-proprietary tenants; 
There is no doubt that the proprietary rights of 
the defendants’ ancestors were sold at auction and 
were purchased by Lala Janki Prasad long before 
1873. As a matter of fact, there is a mention in the 
compromise dated 27-2-1685 that ejectment pro- 
ceedings had been taken after the sale against 
the defendants* ancestors under s. 78 of Act (10 
[X] of 1859). ^othe auction sale must have taken 
place before 1873 while Act 10 [X] of 1859 was 
in force. It is admitted by counsel for both parties 
that there is no provision in the Tenancy Acts nor 
was ever there any pihviaion under which 
ex-proprietary rights could be created by con- 
tract. Before 1873 there was no provision that a 
landlord after the sale of hia proprietary rights 
would be entitled to remain in possession of his 
sir and khudkasht land as an ex- proprietary 
tenant. On the sale of the proprietary rights, the 
right to actual possession also passed to the 
vendee and the land held as sir and khudkasht 
became the vendee’s sir and khudkasht. 

[83 When the property was, therefore, sold at 
auction prior to the passing of Act, 18 [xvill] of 
1873— it is mentioned by the learned Civil Judge 
that the sale took place about 1867 but we can 
find no evidence to that effect — the purchaser 
Janki Prasad had the right to take actual 
physical possession of the 42 bighas odd of land 
that was in the possession of the defendants* 
ancestors as their sir. If the defendants’ ancestors 
did not hand over possession of that land and 
continued to remain in possession they could not 
claim that they became ex-proprietary tenants. 
They were in possession either as tenants of the 
auction purchaser, Janki Prasad, or were in 
adverse possession under a claim that they were 
owners of the 42 bighas odd. It appears, how- 
ever, from the compromise dated 27-2-1865, that 
the defendants’ ancestors claimed that they 
had remained in possession as tenants and it is 
mentioned in the compromise that the dispute 
was as regards the rent which was fixed by the 
compromise at; the sum of Bs. 101, Ex-proprietary 
rights in sir and khudkasht were recognised for 
the first time by the Noth Western Provinces Rent 
Act 18 [xvin] of 1873 and para. 7 of that Act 
provides that: 
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“Ever; person who may hereafter lose or part with 
his proprietary rights in any mahal shall have a right 
of ocoapanoy in the land held by him as sir in such 
mahal at the date of suoh loss or parting, at a rent 
which shall be four annas in the rupee less than the 
prevailing rate payable by tenantS'at>wUl for land of 
similar quality and with similar advantages 

The sale haying taken place prior to 1873, the 
sir land which had remained in the possession 
of the defendants, could not become their ex. pro- 
prietary tenancy after the compromise of 1885 as 
there never was any provision for creating ex- 
proprietary tenancy by contract. Act 18 [XVIII] 
of 1873 was repealed in the year 1881 by the North 
Western Provinces Rent Act 12 Cxil] of 1881 and 
this was the Act which was in force on the date 
when the compromise was entered into in the year 
1885. An ex-proprietary tenant is also defined 
in this Act, but even under this Act the date of 
the sale is material and there is nothing in S. 7 
of the Act which would entitle the Court to 
hold that it was possible to create ex-proprietary 
tenancy in land, the proprietary rights in which 
had been sold prior to the year 1873. In Act 10 
[x] of 1859 (to amend the law relating to the reco- 
very of rent in the Presidency of Fort William 
in Bengal) which was the Act applicable prior to 
the Act of 1873 we find a mention of only fixed 
rate tenants and occupancy tenants and there 
is no mention of ex-proprietary tenants. 

[9] Learned counsel had, however, argued 
that the words “ex- proprietary tenant” and 
“ex-proprietary tenancy” in S. 9 of the Agra 
Pre-emption Act ii [xi] of 1922 need not be read 
in the same sense as defined in the Rent Acts. 
When Act 11 [xi] of 1922 was passed, the N.W.P. 
Tenancy Act (2 [II] of 1901) was in force in these 
Provinces and an ex- proprietary tenant was 
defined in s. 10 of that Act. According to this 
definition, 


“every proprietor, whoso proprietary rights in a mahal 
or in any portion thereof, whether in any share there- 
in, or in any specific area thereof, are transferred, 
on or after the commencement of this Act, either by 
sale in execution of a decree or order of a civil or 
Revenue Court or by voluntary alienation, otherwise 
than by gift or by exchange between cosharers in the 
mahal, shall become a tenant with a right of occupancy 
in his sir land, and in the land which be has culti- 
vated continuously for twelve j ears at the date of the 
trausfer. . . . 


and further 

“every suoh tenant, end every tenant having the same 
rights under the corresponding provisions of Act 18 
, / [XVIII] of 1873, Act 12 [XII] of 1881, or any other 
M enactmant for the time being in force, shall be called 
\ an ex- proprietary tenant . . 


Even according to this definition the sale in 
favour of the defendants first party having 
taken place prior to 1873, they cannot claim to 
be exproprietary tenants. 

[10] The Agra Pre-emption Act deals with the 
Ipre-emption of village property. The words 


“ex-proprietary tenants” and “ex-proprietary 
tenancy” are words of art and have a special 
meaning in these Provinces and are defined by 
the various Rent Acts. To our mind, the words 
must be interpreted to have the same meaning in 
the pre-emption Act as in the Rent Acts. The words 
^ould not mean, what learned counsel for the 
appellant has suggested, that an exproprietaryj 
tenant was a tenant who had at one time beenaj 
proprietor. In that case, a person who bad at one 
time held a share in a mahal, which share had 
passed out of his bands, could"*claim to resist a 
suit for pre-emption merely on the ground that 
he was a tenant in the village, either occupancy, 
non-occupancy or statutory or of any other 
kind. As we read section 9, Agra Pre-emption 
Act, to our minds, it is clear that what th eLegis- 
lature intended was that the person who had 
been a cosharer and who was still holding some 
land in the village by virtue of the fact that he 
had been a cosharer and was therefore an 
exproprietary tenant as defined in the Rent Acts, 
should be given for this limited purpose the same 
position as any other cosharer and should be 
able to resist a suit for pre-emption on the 
ground that he was not a stranger in the mahal. 
We, therefore, agree with the finding of the 
Court below that the defendants were not expro- 
prietary tenants nor were they in possession of 
any ex-proprietary tenancy. 

[11] As regards the plea of estoppel on the 
ground that the plaintiff had refused to pur- 
chase the property, we may mention that no 
such- plea was specifically taken in the written 
statement. In the written statement, para, 
12 , all that the defendants had said was that the 
plaintiff was fully aware of the sale in ques- 
tion because the negotiations had been carried on 
through the plaintiff and his brother, and then 
went on to allege that Ram Gobind, the plain- 
tiff’s brother, had contributed a sum of Rupees 
100 towards the sale consideration as the defen- 
dants bad run short of money. This statement 
of theirs was, however, denied by the plaintiff. 
Ram Gobind Singh came into the witness-box 
and denied that negotiations for the sale had been 
carried on through him or that he had ever lent 
a sum of R3. 100 for the purchase of the pro- 
perty. Great reliance was placed on the evidence 
of Suraj Nath Singh, a retired Deputy Collector, 
who was for several years Special Magistrate 
at Ballia, He stated that during the pendency 
of the suit there was a panchayat with the 
object of settling this case out of Court. The 
attenapt, however, proved abortive. According to 
Suraj Nath Singh, the plaintiff had admitted 
at the panchayat that the vendors had gone to 
him for the sale of the property in dispute but 
he had told them that he had no interest in the 
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said property which had belonged at one time 
to the defendants first set and the vendors should 
approach the defendants first set for the nego. 
tiation of the sale. We find it very difficult to 
accept this evidence, specially as no such clear 
plea was taken in the written statement. More, 
over, as the learned Judge has pointed out 
does not appear that the plaintiff was ap. 
proached with any definite proposal nor does it 
appear that any price was mentioned to him. 
We agree with the finding of the Court below 
that, there is 'not sufficient evidence on 
the record which would justify us in holding 
that the defendants had purchased the property 
on the faith of the plaintiff’s refusal and that 
the plaintiff’s suit was barred by estoppel. 

[12] The result, therefore, is that this appeal 
must fail. 

[13] The lower Court gave the plaintiff his 
full costs. The plaintiff came into Court on the 
allegation that he was entitled to pre-empt 
the property on payment of Rs. 1276 only. The 
Court below, however, held that the coneidera. 
tion mentioned in the sale deed of Rs. 1999 was 
the proper sale consideration and that the plain- 
tiff could pre-empt the sale only on payment 
of Rs. 1999. The plaintiff has now accepted that 
the sale consideration was Rs. 1999 and does not 
challenge that finding. The plaintiff having come 
into Court on a false allegation with the intention 
of pre-empting the property for less than its two- 
third value, we think that it was a case where 
the lower Court should have directed the parties 
to bear their own costs. We, therefore, modify the 
decree of the Court below to this extent that 
we direct that the plaintiff will bear bis own 
costs in the lower Court. With the above modifica- 
tion, we dismiss this appeal with costs. 

D.B, Decree modi fied, 
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Nandram Agarwala — Applicant v. Emperor. 

Cr. Miso, Case. No. 680 of 1946, Decided on 21-10-46. 

(a) Cotton Cloth and Yarn Control Order (1943), 
Cls. 10, 14 and 15A — Tex-marking under Cl. 10 — 
Mode of. 

The month that is to be marked, if the marking is 
put by the Provincial Government on the balesin posses- 
sion of the dealers which bad been surrendered by 
them or which have been seized by the Government is to 
be the month and the year when the marking is done. 

By a private agreement entered into with the consent 
of the Textile Commissioner the law as regards tex- 
marking cannot be altered and an officer of the Govern- 
ment cannot be authorised to put in a certain naonth a 
false date that marking had been done in a difierent 
month. . [Paras 16, 16, 17] 

(b) Criminal P.C. (1898), S. 561A— Scope— Inter- 
ference by High Court to prevent harassment of 
accused. 

High Court is reluctant to interfere with the ordinary 
course of the law and substitute its own judgment for 
the judgment of the Magistrate who is trying the case 


before the completion of the trial. But where the facts 
are so preposterous that the High Court feels satisfied 
that on the admitted facts there is no case against the 
accused, and where the High Court is clearly of the opin- 
ion that a further prolongation of the prosecution would 
amount to harassment and abuse of the process of the 
Court, it is the duty of the High Court to interfere 
under S. 661A, Criminal P. C. and put an end to this 
abuse. [Para 19] 

(’46-Com.) Cr. P. C., S. 561A Note 4. 

P. L. Banerji and Shri Rama — for Applicant. ^ 

Government Advocate — for the Crown. 

- Order. — This is an ^plication on behalf 
of Nandram Agarwala who has been prosecuted 
under S. 81 (4), Defence of India Buies, for hav- 
ing contravened certain provisions of the Cen- 
tral Cotton Cloth and Yam Control Order, 
1943. It is prayed that the two criminal oases 
that have been started against him should be 
quashed and he should be discharged, or in the 
alternative it is prayed that the cases be trans- 
ferred to some competent Magistrate outside the 
district of Ghazipur. 

[2] The facts of this case, so far as they are 
not disputed, are as follows; The Government 
of India was, from time to time, purchasing 
large quantities of yarn from the mills for the 
Government of China. The yarn was delivered 
to Pekin Syndicate Ltd., at Ghazipur for des- 
patch. In the year 1944 a large amount of excess 
stock remained in the hands of the Syndicate 
which was sold with the approval of the Textile 
Commissioner and thus 1305 bales were sold by 
auction on 29-7-1944. Out of these 1305 bales 
409 bales were purchased by the accused Nandram 
Agarwala, 

[3] These bales were not tex-marked by the 
manufacturers, nor did they bear any tex-marks 
by the dealer who may ' be taken to have been 
the Pekin Syndicate Ltd. at the time when the 
bales were purchased by the accused. There were 
certain terms embodied in the conditions of sale, 
and I am informed by the learned Government 
Advocate that these terms were incorporated 
with the consent and approval of the Textile 
Commissioner. The relevant clauses in the con- 
ditions of sale were: 

“3. Time of T. C. B. Marking allowed up to end of 
August 1944. 

4. After T. C. B. Marking period lapses, i. e. 
31*8-1944, then 3 months free Mme for delivery will 
be given, thereafter storage will accrue at Re. 1 per 
bale per mensem. 

5. All the yarn will lie at the risk and expense of 
the purchasers. 

7. All the bales will be marked with the ex-mill 
ceiling price and the celling retail prices as on date of 
auction.*’ 

Before I proceed further, I may mention that 
in a letter, Ex. 22, written by the Deputy Secre- 
tary to the Government to the District Magis- 
trate of Ghazipur it was mentioned that direc- 
tions had been issued to the District Magistrate 
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of BalUa, Azamagarh and Benares, to direct 
their piecegoods Inspectors and the other local 
staff to stamp the cloth and yarn sold by auo* 
tion from the godown of the Pekin Syndicate Ltd., 
and the Deputy Secretary mentioned that he 
hoped that with the assistance . of this staff the 
stamping of the cloth would be done within two 
weeks. It was thus contemplated that the mark* 
j ing would be completed and yarn so marked 
delivered to the purchaser in August 1944. It was 
further mentioned that the purchasers should be 
told that before the yarn was put on sale at 
destination they must insert a slip in each 
bundle, failure to do which would lead to the 
condscation of the yarn at the destination. These 
slips, I am told, had to be printed by the Supply 
Department and furnished to the accused for 
insertion in the bundles. 

[ 4 ] The Cotton Clpth and Yarn Control Order 

did not contemplate a case where the yarn 

would be acquired by the Government direct 

from the mills and it would not bear the tex- 

marks which were required under cl. 10 of the 

said Order. Clause 10 provides that 

"the Textile Commissionex' may, by notification in the 

Gazette of India, specify — 

(c) The markings to be made by the manufactarers 
and dealers on any class or specification of cloth or 
yarn manufactured or sold by them and the time and 
manner of making those markings.” 

There are two notifications that were issued by 
^ the Textile Commissioner in accordance with 
the provisions of this clause. One concerns the 
dealers and the other the manufacturers of 
cotton cloth and yarn. We are not concerned in 
this case with the notification which referred to 
the manufacturers of cotton cloth and yarn. The 
relevant portion of the notification, which 
referred to the dealers of yarn, was in these 
terms: 

. cloth or yarn oot disposed of within the period 
specified in Cls. 14 (1) (b) and 14 (2) (b) of the said 
Order may be kept and sold by a dealer, namely — 

(1) Such cloth or yarn as aforesaid shall not be kept 
or sold unless it bears the special marking stamped or 
impressed upon it by the Provincial Government which 
has seized it or to which it has been surrendered for 
the purpose of such marking.” 

The rest of the notification provided for the 
manner of marking to which I will come later 
in the judgment. The proviso to clause 15 A of 
the notification then provided that 

^ ‘‘ no such cloth or yarn shall be kept undisposed of by 

4i) any dealer, or by any person holding on behalf of a 

dealer, for more than 6 months after the date of such 
marking.” 

[5] Under the terms of the sale, which I have 
already quoted, the marking was to be done 
within 31 8*1044. This marking consisted 
of putting the tex-mark, which, in this 
case, bad to be a map of India with letters T.C. 
B, on the bales along with the month and year 
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of marking and certain printed slips had to be 
attached to the bundles inside the hales I 
informed that there are usually 4Cf bundles in 
each bale. The slips and tex>mark also con- 
tained the ex-mill ceiling price and the ceiling 
retail price. The idea behind these markings 
and these printed slips, which were to he attached 
evidently, was to prevent black-marketing and 
hoarding so that the manufacturers and the dealers 
may be obliged to sell the goods within the period 
provided, and may not he able to keep them back 
in the hope that they would get better prices 
later, and the price had to be marked on 
the bale and included in the bundle so that the 
purchaser may know what was the control ex-mill 
and retail price of the goods. 

[6] It is now admitted that the officers of the 
Government did not know these prices, that is, 
the ex-mill ceiling price and the ceiling retail 
price, which was prevailing on the date of the 
auction till 23-9-1944 and it was after they 
came to know of these prices that the order was 
placed for printing of the slips. I was informed 
by Mr. Banerji, learned counsel for the accused, 
that the slips were received in the Supply Depart- 
ment on 2-10-1944. The learned Government 
Advocate objects that there is nothing on the 
record to show when the slips were received. We 
can, however, take it that the slips were received 
by the Supply Department within a few days of 
the date of the order, that is sometime after 24th 
September. It is the case on behalf of the accused 
that the tex- marks were not put on the bales till 23- 
11-1944. It was admitted by a witness for the pro- 
secution — and it was also conceded by the special 
counsel engaged by the prosecution — that the 
printing of the slips commenced on 24-9-1944. We 
can, therefore, take it that the slips could not 
have been handed over to the accused till a few 
days after that date. 

[ 7 ] As regards the tex-marks, the case: for the 
accused was that the tex-marking was not comp- 
leted till 23-11-1944. Learned counsel has shown 
to me an order of the trying Magistrate dated 
27-6- 194G, in which he mentioned that it had been 
clearly admitted by Mr. Mobd. Waqil, prosecu- 
tion witness, that tex-marking actually went on up 
to 11-11-1944, and then the Magistrate said that he 
was fully prepared to concede that the actual 
tex marking on these bundles might be taken 
to have been done on the last date of the tex- 
marking of slips as stated by Mr. Mohd. Waqil, 
prosecution witness, i. e. 11-11-1944. It must be 
mentioned that the month and year put on the 
bales was August 1944, although it is clear that the 
marking was done much later. Similarly, the 
slips bore the month of August 1944. 

[8] The admitted facts, therefore, are that the 
actual tex-marking was completed on some date in 
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committed an offence punishable under section 81(4) ot 
D. I. R., by contravening the provisions of S. 13(i)(c) and 
the provisions of S. 15A of Cotton Cloth and Yarn 


the month of November 1944, and the learned 
Magistrate trying the case has accepted it that it 
may be taken to be ilbh November. It is also now 
admitted that the slips were not available for deli- 
very to the accused before either the end of Sep- 
tember or the beginning of October. The case of the 
accused is that after the tex-marking was comple- 
ted, the bales were delivered to him on 23.11-1944, 
and , on that date, he was given the printed slips, as 
it was not possible to place these slips in the bun- 
dles inside the bales which were bound with iron 
hooks. On 29-ll*1944 the accused sold 409 bales to 
Amar Nath Agarw’al of Calcutta, 27? bales were 
despatched to the buyer and 132 bales remained 
in the possession of the accused at Ghazipuc. It is 
mentioned in the affidavit that all the 409 bales 
could not be immediately sent to the vendee as 
there was some difficulty in getting railway 
wagons. However that may be, on 19-2-1945, 101 
bales were booked for Cawnpore, according 
to the instructions of the buyer from Tarighat on 
the East Indian Railway which is the nearest rail- 
way station for Cawnpore from Ghazipur. G4 
bales reached Dildarnagar on or about I4th 
March 1945, and they were seized by the officers 
of the Supply Department. On the same date 
37 bales that bad remained at Tarighat railway 
station were also seized. The remaining 31 bales 
had been sent to a village near Dildarnagar by 
other means of transport and they were seized 
on 5th April 1945. 

[9l The first case is with reference to lOl 
bales, 64 out of which had been seized at Dildar- 
nagar while they were in the custody of the railway 
and 37 bales at Tarighat railway station before 
they could be despatched by the East Indian 
Railway. The second is with reference to 31 bales 
that were seized at some village near Dildar- 
nagar on 5th April 1945. 

[ 10 ] The sanction for the prosecution of the 
first case was given by the District Magistrate, 
Hai Bahadur Mr. Rama Kant on 80th March 
1945, and for the second was given by Mr. Bhag- 
wati Prasad, District Magistrate, on 5th May 
1945. The charge against the accused in the first 
case reads as follows : 

“That you on or about 14th day of March 1945 at 
Tarighat were found in possession of 101 bales of cotton 
yarn which were possessed by you unopened and with- 
out being disposed of beyond six months from the date 
of tex-marking of the yarn. And that you thereby 
committed an offence punishable under S. 81(4), D. I. 
R. and within ray cognizance by contravening S. 14(2) 
and proviso to S. 15A, Cotton Cloth and Yarn control 
Order. 1945 (1943).“ 

[11] The charge in the second case is: 

That you on or about the 3rd day of April 1945 at V. 
Bahlolpur bad in your possession 31 bales of Cotton 
yarn without having tex-mark and price slips on them 
and further that you held this stock beyond six months 
from the date of tex-marks on the cotton yarn un- 
disposed in your possession. And that you thereby 


ControlOrder, 1945 (1943?).“ 

Cl2] Mr. Peare Lai Bauerji on behalf of the 
accused has urged that on the admitted facts of 
the case no offence can be deemed to have been 
committed. According to him, the tex-marking 
has now been admitted and held to have been 
completed at least not before 11th November 1944, 
and the printed slips were not handed over to 
the accused before the end of September or the 
beginning of October 1944. He has urged that 
his client had, therefore, six months time from 
after the date when the tex-marks had been put 
on within which period he could dispose of the 
goods and from the facts stated above it is clear 
that he bad still considerable time to do so. 

[13] A long affidavit has been filed in support 
of the application and from the affidavit it 
appears that a letter was sent by the Deputy 
Secretary to the Local Government to the Dis- 
trict Magistrate on 27th March 1945, that if the 
marking was made, as a matter of fact, in Sep- 
tember, then the purchaser would be entitled to 
dispose of the bales within six months of the 
marking, but in spite of that letter the prosecu- 
tion was sanctioned and was started and it has 
now been going on for a year and a half 
and I am informed a special counsel has been 
appointed to conduct the prosecution. It is men- 
tioned in paragraph 11 of the affidavit that the 
reason for this zeal is not the vindication of 
the law but the annoyance at the fact that the 
accused refused to pay bribe to the District 
Supply authorities. It appears from the affidavit 
that a representation was made to the Local 
Government and the Local Government asked 
Mr. Beggie, Deputy Textile Controller and head 
of the Enforcement Branch, Cawnpore, U. P., to 
make an enquiry, Mr. Beggie is said to have 
made an enquiry and submitted his report some 
time in August or September 1945, and from 
that report, a portion of which has been repro- 
duced in paragraph 16 of the affidavit, it appears 
that Mr. Beggie was satisfied that the intention 
behind the prosecution was to harass the accused. 
He further said that 

“ it is reported by a reliable source in Ghazipur that 
the D. S. O., P. G. Is and D. M. and bis stafi were 
linked together and were in the habit of taking bribes 
and huge pretty amounts from the public.” 

[14] The District Magistrate and the prosecu- 
ting Magistrate in their explanations say that 
they did not know anything about Mr. Beggie’s 
report, but notice of this application and a copy 
of the affidavit was served on the Government 
Advocate on 1st July 1946, and I should have 
thought that since then the prosecution had 
sufficient time to find out if the quotation in 
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the affidavit was, in any material particular, 
incorrect. If the allegations were as stated in 
this affidavit, I should have thought that the 
Local Government and the prosecution would 
be more concerned with making enquiries into 
the conduct of their officers rather than with 
this prosecution which, after all, even if the en- 
tire argument is accepted on behalf of the 
Government-Advocate, would amount to a mere 
technical offence. 

[15] I have already set out above the charge 
against the accused. The facts being now admitt- 
ed by the prosecution that the tex-marking was 
not completed till some date in the month of 
November and the printed slips were not ready 
for delivery to the accused before the beginning 
of October or the end of September, it is urged 
that it is not the date when the tex-marking 
was done that is relevant but this Court must 
consider the last day of the month marked on 
the cloth or yarn as the relevant date. No doubt 
under cl. 14 of the Rules it is mentioned that 
no person shall buy or sell or keep in his posses- 
sion any such cloth or yarn in unopened bales 
or cases for more than six months after the said 
date, and the said date is said to be the last day 
of the month marked on the cloth or yarn in 
accordance with the directions of the Textile 
Commissioner under cl. 10 , but the other provi- 
sions of this order and the notidctions issued there- 
under make it clear that the month that is to 
be marked, if the marking is put by the manu- 
facturer, is the month of delivery and if it is 
put by the Provincial Government on bales in 
the possession of dealers which had been surren- 
dered by them or which had been seized by the 
Government, it is to be the month and year 
when the marking is done. Under cl. 10 of the 
Rules, the Textile Commissioner has, by notifica- 
tion in the Gazette of India to direct bow the 
marking is to be made by the manufacturer 
or by the dealer, and under notification no. lOO 
printed at p. 128 of the Civil Supplies Manual 
it is the month and the year of marking which 
is to be stamped or impressed on the bales. 

[16] The learned Government Advocate has 
urged that it is at the sweet will and pleasure 
of the Provincial Government to put down any 
month and any year that they choose and there- 
fore the sales should have been within six months 
of August 1944 being the dates put on the bales 
and the slips. I am not prepared to accept that 
contention. To my mind, the rules and the notifi- 
cations clearly provide that it is the month and 
the year when the marking is done which should 
be the month and the year put down on the bales 
and this is obvious because it is after that that 
the dealer is given farther six months within 
iwhich to sell his goods. I have already said be- 


fore that though the tex-marking was done in 
the month of November 1941 on the bales August 
1944 was marked and similarly on the printed 
slips the month of August 1944 was printed. If 
the learned Government Advocate relies on the 
fact that the six months are to be reckoned 
from the last day of the month marked on the 
yarn, he must also bear in mind that the month 
has to be marked in accordance with the direc- 
tions of the Textile Commissioner under cl. 10 , 
and 1 can find nothing in that clause or in the 
notification which authorises an officer in the 
Supply Departmeqt to put a month other than 
the month in which the marking was actually 
done. 

[17] Learned counsel has then urged that the 
terms and conditions of sale which were settled 
with the approval of the Textile Commissioner 
altered the law and in this particular case it 
must be deemed that the officers of the Supply 
Department were entitled to put the month of 
August 1944 as the month of marking even 
though they were doing it in the month of Novem- 
ber. So far as I can read the rules, the Tex- 
tile Commissioner has in certain cases only the 
right to make an exception in the case of a deal- 
er who is not able to comply with the provisions 
of law and sell his goods within a certain 
period and give him the extended period of six 
months under s. 15-A. 1 do not think that 
by a private agreement entered into with the 
consent of the Textile Commissioner the law as 
regards tex-marking contained in the Cloth and 
Yarn Control Order and in the notifications can 
be altered. Further I do not think the condi- 
tions of sale are capable of this interpretation 
that any officer was authorised to put in the 
month of November a false date that the mar- 
king had been done in August. All that the 
condition of sale provided was that the marking 
would be done within 3lst August 1944. If 
the Supply Department thought that they had 
a right to mark these bales only up to that 
date, I do not see why they should have done 
the marking in the month of November. 

[18] Learned counsel for the Government has 
also urged that if the Supply Department 
wrongly marked the bales, it must be held that 
the bales were not marked at all in accordance 
with the provisions of clause 10 and the accused 
must be held to be guilty for being in possession 
of bales which had not been marked in accord- 
ance with the provisions of law. This argument 
comes with ill grace from the prosecution. 
Firstly, that is not a part of the charge and is 
only an attempt to make out entirely a new 
case, and secondly, if the officers of the Provin- 
cial Government delayed marking these bales 
and put down a wrong month at the time of 
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the marking, then instead of prosecuting their 
own officers who, on its contention, were guilty, 
it cannot with any sense of justice proceed against 
the dealer who after all had to take the goods 
as marked by its officers. 

[19] To my mind, the present prosecution 
amounts to an abuse of the process of the Court. 
This Court is reluctant to interfere with ordi- 
nary course of law and substitute its own judg- 
ment for the judgment of the Magistrate who 
is trying the case before the completion of the 
trial. But, in my opinion, where the facts are 
so preposterous that this Court feels satisfied 
that ou the admitted facts there is no case 
against the accused and where this Court is 
clearly of the opinion that a further prolong, 
ation of the prosecution would amount to 
harassment and abuse of the process of the 
Court, it is the duty of this Court to interfere 
under S. 561A, Criminal P. G., and put an end 
to this abuse. 

[20] As I have already said, the most that 
can be said for the prosecution, putting a very 
limited interpretation on the language of clause 
14 (2), is that though the tex.marking was actu- 
ally done in November, the tex.marking bore 
the month of August 1944 and the cloth should 
have been disposed of within six months from 
August 1944. But I am satisfied that it is not a 
correct interpretation, and when the tex.markicg 
was not done by the officers of the Govern- 
ment before November 1944 the prosecution can 
hardly afford to take such a strict view and 
make such a fuss about vindicating the law. 
That is all that I need say so far as the first 
case. 

[ 21 ] In the second case the charge consists of 
two parts. The first is that the 31 bales of cot- 
ton yarn had not the price slips in them at the 
time when they were taken into custody. When 
the learned trying Magistrate inspected these 
bales he found that most of the bundles con- 
tained the slips. The suggestion for the prosecu- 
tion is that the slips had been put in after the 
bales were seized. There is no evidence on the 
record to justify such a serious allegation. The 
term, as proposed by the U. P. Government 
contained in the letter from the Deputy Secre- 
tary to the District Magistrate, was that the 
purchasers should be told that “before the yarn 
is put on sale at destination, they must insert in 
each bundle one slip.” The obvious meaning of 
this was that if the slips had not been put in 
the bundles before they were despatched at 
Ghazipur they should have been put in at the 
destination before they were delivered to the 
purchasers. It is the case for the prosecution 
that when these goods were seized they were 
still in the custody of the accused and he had 


not parted with the possession of those bales. It 
could not, therefore, be said that by not inser. 
ting the slips before he started carrying the 
goods from Ghazipur he had already com- 
pleted a breach of the rule or of the notifica- 
tion. In the absence of any evidence that the slips 
were inserted after seizure while the bales were 
in the custody of the officers of the Provincial 
Government, I do not think that it is of any 
use that the prosecution on this part of the 
charge should go on any further. The second 
part of the charge in this case is exactly simi- 
lar to the charge in the first case already dis- 
posed of by me above and it is not necessary 
for me to add anything further to what I have 
said. 

[ 22 ] After considering the whole matter, I 
feel satisfied that it is a fit case where I should 
exercise the jurisdiction of this Court under 
S. 561-A, Criminal P. C., and direct that the 
prosecution should be quashed, and I order 
accordingly. 

[23] Learned counsel for the accused has 
prayed that I should direct that the bales should 
now be handed over to the accused. The learned 
Government Advocate has urged that the 
Textile Commissioner should be approached in 
this connexion, and I have no doubt that Pro- 
per orders will be passed by him. In case it is 
necessary I give leave to the accused to move 
this Court again. 

Non Order accordingly* 
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Second Appeal No. 1541 of 1943, Decided on 
28*3*1946, from decision of Civil Judge, Miizapor, 
D/. 25-2-1947. 

(a) Specific Relief Act (1877), S. 42, Proviso- 
Object of — “Further relief”, meaning of — Suit for 
declaration that property is not liable to attach- 
ment and sale in execution — Relief of injunction. 

The object of the Proviso is to prevent a multiplicity 
of suits by preventing a person from getting a mere 
declaration of right in one suit and then seeking the 
remedy, without which the declaration would be useless 
and which could have been obtained in the same suit 
in another. The “further relief” must be a relief flowing 
directly and necessarily from the declaration sought and 
a relief appropriate to, and necessarily consequent on, 
the right or title asserted. [Para 6] 

In a suit by the sons for a declaration that the pro- 
peity. which is attached by the decree-holder in execu- 
tion of his decree against the father alone, belonged to 
the joint family and was not liable to attachment and 
sale in execution of that decree, it is not necessary for 
the sons to seek further relief (than mere declaration) 
in the shape of an injunction restraining the decree-holder 
from executing the decree in question by attachment 
and sale of that property: 26 All. 006 and 30 A. I* 
1943 P. C. 94, Rel. on. [Para 
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(b) Limitation Act (1908), Art. 182, Cl. 5— 
^‘Application in accordance with law” — Reliei 
asked for, not capable of being granted. 

The expression “applying in accordance with law” 
must mean applying to the Court to do something in 
execution which by law that Court is competent to do 
and itdoesnotmean'.applyingtothe Court to do someth- 
ing which, either to the decree-holder’s direct knowledge 
in fact or from bis presumed knowledge of the law. 
^he must have known the Court was incompetent to do. 
^ 12 Ail 64. Foil; Case law discussed. * [Para 8] 

Thus, an application made to a Court of Small Causes 
for execution of a money decree by attachment and sale 
of immovable property is not in accordance with law, 
within the meaning of Cl. (5) of Art. 182. The fact that 
the decree to be executed was passed ^by such Court is 
immaterial. [Paras 7 and 12] 

(’42-Com.) Limitation Act — Art. 182 Note 52 pt. 3. 

Cases referred : — 

1. ('04) 26 All. 606, Ganga Ghulam v. Tapeshri 
Prasad. 

2. (’43) 1943 A. L. J. 290: 30A. I. R. 1943 P, C. 94; 
I.L.R. (1943) Kar P.C.93:*207 I. C. 1*88 (P.C.), 
Hamayun Begam v. Shah Mahomed Khan. 

3. (’90) 12 All. 64, Chattar v. Newal Singh. 

4. (’26) 48 All. 468: 13 A. I. R. 1926 All. 95: 90 I. C. 
938: 24 A.L.J. 137, Shev Prasad v. Mt. Naraini Bai. 

5. (’05) 27 All. 619, Munawar Husain v. Jant Bijai 
Shankar. 

6. (’06) 28 All. 387, Langtu Pande v. Baijaath Satan. 

7. (’21) 43 All. 550: 8 A. I. R. 1921 All. 208: 63 I. C. 
362, Jamilunnissa Bibi v. Mathura Prasad. 

8. (’26) IS A. I. R. 1926 All, 345; 93 I. C.292, Ram Raj 
V. Mt. Umraji. 

9. (’30) 52 All. 11: 16 A. I. R. 1929 All. 625: 118 I. C 
17 (F.B.), Eayastha Co., Ltd. v. Sita Ram Dube. 

^ C. S. Saran — for Appellant. 

Walter Datt and P. N. Haksar — for Respondents. 

Yerma J. — The appellant was defendant 
2 in the suit which was brought by the first two 
respondents for a declaration that a certain house, 
belonging to the joint family of which the plain- 
tiffs were members with their father (defendant 
1 and respondent 3), was not liable to attachment 
and sale in execution of a money decree obtained 
by defendant 2 against defendant!. The first Court 
dismissed the suit but, on appeal by the plaintiffs, 
the lower appellate Court granted a declaration 
in respect of only the plaintiff's’ share in the 
house on the ground that their father could, if 
necessary, raise the objection in the execution 
Court under S. 47, Civil P. C. 

[2] The materialfactsaretbese. On 1 1-1929 res- 
pondent 3, Bebari (father of the plaintiffs) executed 
a promissory note in favour of the appellant fora 
certain sum of money. In the year 1932, the appel- 
{ lant brought a suit, being suit No. 23 of 1932, in 
the Court of Small Causes against Bebari alone for 
the recovery of the amount due under the promis- 
sory note. It was not alleged by the present appel. 
lant in that suit that he had impleaded Bebari 
not only in his personal capacity but also as the 
Manager of his joint family; in other words, the 
suit was solely against Bebari and not in any 
manner against the joint family. The suit was 


decreed on 16-2-1932. Thereafter, the appellant 
started execution proceedings. It is not neces- 
sary to give the details of all the applications. 
It is sufficient to say that he filed three appli' 
cations, one after the other. The prayer in 
all of them was that the decree be executed by 
the attachment and sale of the house in ques- 
tion and they were all filed in the Court of 
a Munsif within whose jurisdiction the house 
was situated. The third of these applications 
was dismissed on 4 12-1985. He applied for 
the fourth time, making the same prayer, 
on 5.9-19S8, but, for some unknown reason 
he filed this application in the Court of Small 
Causes. For obvious reasons that Court held that 
it had no jurisdiction to entertain an execution 
application in which the prayer was for the attach- 
ment and sale of immovable property and we 
are told by an order, passed on 18-5-1939 "sent” 
the application to the Munsif’s Court. It is diffi- 
cult to see bow it could send such an application 
to the Munsif’s Court. The proper order to pass was 
that the application be returned to the decree- 
holder for presentation to the proper Court. The 
decree-holder did not file any fresh application 
for execution in the Munsif’s Court. Thus, even 
taking a view most favourable to the decree- 
holder, the earliest date on which he can be said 
to have made an application for the fourth time 
in accordance with law to the proper Court for 
execution was 18-5-1939. It will be noticed that 
this was more than three years since the date on 
which the order on the third application was 
passed, viz. 4-12-1935. The fourth application for 
execution was dismissed on 21-7-1939. A fifth 
application was filed and in pursuance thereof 
the entire house in suit was attached. The exact 
details of this fifth application (e. g., the date on 
which and the Court in which it was filed, the 
nature of the proceedings which preceded the 
attachment, the Court by which the attachment 
was ordered, etc.) are not available. It is clear, 
however, that when the attachment was made, 
the suit giving rise to this appeal was instituted. 
The plaintiffs based their claim on two grounds: 
(l) that the debt incurred by their father, Behari, 
under the promissory note dated 1 - 2 . 1929 , 
was tainted with immorality, and (2) that, in 
any event, the decree in execution of which the 
attachment had been made was no longer execut- 
able as its execution had become barred bylimita. 
tion and that, therefore, the attachment was 
illegal. The trial Court held on both these points 
against the plaintiff’s. The lower appellate Court 
agreed with the trial Court on the first question 
and held that the plaintiffs had failed to prove 
that the debt was tainted with immorality. On 
the second question, however, it differed from 
the trial Court and held that the execution of 
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the decree was barred by time and that there, 
fore the attachment in question was illegal. It 
accordingly allowed the plaintiffs' appeal and 
decreed the suit: hence this appeal by the decree- 
holder-defendant. 

[3] The first point raised by Mr, 0. S. Saran 
for the appellant was that a suit for a declara- 
tion that an application or suit was barred by 
time was unknown to law. It is sufficient to 
say, with regard to this argument, that the 
suit with which we are concerned did not ask 
for any such declaration. As has been shown 
above, the suit giving rise to this appeal was 
for a declaration that the house in question was 
not liable to attachment and sale in execution 
of the decree which the second defendant had 
obtained against the first defendant. It has not 
been suggested, and cannot be suggested, that 
such a suit does not lie. 

[4] It was next contended that the plaintiffs 
had no cause of action for the suit. An oxa. 
mination of the pleadings, however, made it 
clear that this contention was groundless. It was 
stated by the plaintiffs in para. 4 of the plaint 
that defendant 2 had on 18-2-1932, obtain- 
ed from the Court of Small Causes at 
Mirzapur in Suit No. 23 of 1932 an ex parte 
decree against the first defendant on the basis 
of a ruqqa alleged to have been executed by the 
defendant 1 alone on 1-1-1929 and that the 
defendant 2, in execution of that decree, 
had attached the ancestral residential house, 
specified below, and had got it proclaimed for 
sale, the date fixed for sale being 11-11-1940. 
All that defendant 2 stated in his written 
statement about this paragraph of the plaint 
was: “Paragraph 4 of the plaint is not 
admitted in the way in which it is written”. 
There were several statements in paragraph 4 
of the plaint and it is not possible to know 
which of those statements was intended to be 
denied by this vague clause in the written state- 
ment. The matter is, however, put beyond 
doubt by para. 5 of the additional pleas of the 
written statement in which the second defen- 
dant-appellant himself described the house as the 
bouse under attachment (malcan-e.maqruqa) 
and pleaded that it was liable to sale. It is clear, 
therefore, that the allegation of the plaintiffs 
that the house in question had been attached in 
execution of the decree was correct. The plain- 
tiffs. thus, had ample cause of action for the 
suit. 

[ 5 ] The third point raised by the learned 
counsel— and considerable stress was laid onit^— 
was that the suit offended against the proviso to 
s. 42 , Specific Relief Act, and that the plain- 
tiffs could not therefore be granted the de- 
claration asked for. The contention is that it 


was necessary for the plaintiffs to seek further 
relief than a mere declaration in the shape of 
an injunction restraining defendant 2 from exe. 
cuting the decree in question by | attachment 
and sale of the bouse in suit and that no such 
further relief having been sought, the declaration 
prayed for ought to be refused. In our judgment 
this is a wholly untenable argument. The 
object of the proviso is to prevent a multiplicity 
of suits by preventing a person from getting a 
mere declaration of right in one suit and then 
seeking the remedy, without which the declara- 
tion would he useless and which could have 
been obtained in the same suit, in another. As 
has been pointed out in various judgments of the 
Courts, the expression used by the Legislature 
is not “other relief" but “further relief”. The 
further relief must be a relief flowing directly 
and necessarily from the declaration sought and 
a relief appropriate to, and necessarily conse- 
quent on, the right or title asserted. Does the argu- 
ment of the learned counsel stand any of these 
tests? Can it possibly be said that the declaration 
prayed for by the plaintiffs in the present suit 
would, if granted, be futile without the injunc- 
tion suggested ? All that the plaintiffs will have 
to do after obtaining the declaration is to file a 
copy of the decree, granting the declaration, in 
the execution Court and that Court is bound to 
accept it. Can it possibly be argued that, after 
obtaining this declaration, the plaintiffs will 
have to bring another suit asking for the injunc- 
tion suggested by the learned counsel ? Will it 
be correct to say that the relief of injunction as 
suggested by the learned counsel, is appropriate 
to, and necessarily consequent on, the right or 
title asserted by the plaintiffs or that it flows 
directly and necessarily from the declaration 
sought? The answer to these questions must, in; 
our opinion, ho in the negative. The suit out ofi 
which this appeal has arisen is a well-known form 
of action and it has never been suggested by 
any Court that an injunction of the nature con- 
tended for by the learned counsel must be sought 
in such a suit. We asked learned counsel to 
suggest any suit in which, according to him a 
mere declaration could be granted , if his argument 
that the injunction suggested by him ought to 
have been sought in the present suit was accept- 
ed, and the learned counsel could not suggest a 
single case. To illustrate the point, let ns take f , 
illuat. (a) to s. 42, Specific Belief Act. If tho 
contention raised by Mr. Saran is accepted, it 
would have to he held that the Illustration 
should have said: 

“A may not sue for a declaration that the inbabitai^ 
of the neighbouring village are not entitled to the right 
of way claimed by them across the land without further 
asking for an injunction restraining those inhabitants 
from claiming any such right.'* 
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[6] The point is, in our opinion, elementary, 
and it is really not necessary to cite any antho. 
rities. Beference may, however, be made to the 
case in 26 ALlj. 606.^ The fact, that the decree in 
execution of which the property was sought to 
be sold in that case was a mortgage decree, is of 
no materiality, so far as the principle is concerned. 
The important point is that, if the argument 
put forward before us by Mr. Saran were 
sound, it would have been held by the Court in 
that case that it was necessary for the plaintiff to 
ask for an injunction restraining Tapeshri Prasad 
from patting the property to sale in execution 
of his decree. What was held, however, was that 
there w’as no obligation on the plaintiff, under 
the proviso to s. 42 to have asked for any further 
relief than one of mere declaration. It was 
observed that 

*'all tbat the plaintiS wanted, and all that the law com- 
pelled him to ask for, was to have the cloud on his title, 
which was caused by his property being proclaimed for 
sale, removed, and to achieve that it was not necessary 
to ask for any further relief”. 

It may be pointed out that it has not been sugges- 
ted tbat the plaintiffs in the case before us are 
not in possession of the house in question and 
that it was necessary for them to pray for 
possession. We may also refer to the decision of 
their Lordships of the Privy Council in 1943 A. 
li. J. 290^. In that case the plaintiff was the 
wife of respondent l. She bad handed certain 
money, which belonged to her, to her husband to 
be put on deposit in the bank in their joint names. 
At the time of the suit, viz. on I5th September 
1034, the said money, after a number of transfers 
and renewals by the husband, was lying in cer- 
tain banks in the names of the husband and 
his son (defendant-respondent 2) in fixed deposit 
which was to mature on lat October 1934. The 
plaintiff sued for a declaration that the said 
sums of money, which were held by the banks on 
deposit receipts, were her property and not her 
husband’s. She made the banks, as well as the 
husband and the son, defendants to the suit. It 
was concurrently found by the Courts in India 
that the facts alleged by the plaintiff were true 
and that the moneys in question were her pro- 
perty and did not belong to her husband or her 
son. The trial Court decreed the suit, but the 
Chief Court reversed that decree on the ground 
that under s. 42, Specific Relief Act, the plain- 
tiff was not entitled to the declaration that she 
asked. Their Lordships of the Privy Council 
allowed the plaintiff’s appeal and, reversing the 
decree of the Chief Court, restored that of the 
trial Court. Mr. Saran has tried to distinguish 
the case on the ground that the banks had been 
dismissed from the suit, that the action there- 
after bad been one only against the husband 
and the son and that that was the basis of their 


Lordships’ decision. The fact, however, remains 
that, if there were any substance in the argu- 
ment raised before us by Mr. Saran, their 
Lordships of the Privy Council would have 
upheld the decree of the Chief Court on the 
ground that the plaintiff was bound to ask for 
an injunction restraining the husband and the 
son from putting forward the claim that the 
money belonged to them and from asking the 
banks to pay it over to them. The contention 
must, therefore, be rejected. 

[7] The next and last point raised was that 
the decision of the lower appellate Court, that 
the attachment was illegal because the decree, 
in execution of which the attachment had been 
made, was no longer executable as its execution 
had become barred by limitation, was incorrect. 
This argument must, in our opinion, be rejected 
for, so far as this Court is concerned, the 
matter has been settled by a series of decisions 
which are all one way. It will be sufficient to 
refer only to a few of them, and we shall do so 
presently. The relevant statutory provision is 
contained in para, or cl. 5, col. 3, Art. 182, 
Limitation Act (9 [ix] of 1908). The appellant 
argues that the date from which time must be 
taken to run is 21-7-1939, that is, the date on 
which the fourth application for execution was 
dismissed. That at once raises the question 
whether the application for execution which was 
dismissed on 2l8t July 1939, was an application 
“made in accordance with law to the proper 
Court’’. That application was the one made on 6th 
September 1938, and it will be recalled that, alth- 
ough the prayer was that the decree be executed by 
the attachment and sale of immovable property, 
viz. the house in question, it was filed in the Court 
of Small Causes. It will also be recalled that 

the Court of Small Causes declined as it was 

bound to do — to entertain it and, on I8th May 
1939, passed an order “sending” the application 
to the Munsil’a Court. The result is that, even 
taking a view most favourable to the appellant, 
the earliest date on which the appellant can 
possibly be said to have filed the fourth applica- 
tion for execution in accordance with law to the 
proper Court is 18-6-1939. By that time, however, 
an application for the execution of the decree 
had become barred by limitation, as the time 
for making such an application bad run out by 
4.12-1938. It was however contended for the 
appellant that the application made to the Court 
of Small Causes on 5th September 1938 was an 
application made in accordance with law to the 
proper Court. The question is whether this con- 
tention can be accepted. Our conclusion is that 
it cannot be accepted. 

[8] The first case to which we wish to refer 
is that in 12 ALL. It was held there that 
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the expression applying in accordance with 
law” must mean applying to the Court to do 
something in execution which by law that Court 
is competent to do, and that it does not mean 
applying to the Court to do something which, 
either to the decree>holder*s direct knowledge in 
fact or from his presumed knowledge of the law, 
he must have known the Court was incompetent 
to do. That was a decision under Art. 179 of 
Act 15 [XV] of 1877, but Act 9 [ix] of 1903 made no 
change in the paragraph or clause with which 
we are concerned. Subsequently by Act 9 [ix] 
of 1927 an amendment was made by which 
the words "the final order passed on an ap* 
plication” were substituted for the word "ap- 
plying.” That also does not affect the question 
before us. The case just cited has always been 
regarded as the leading case on tbe subject in 
this Court. 

[9] We shall next refer to the case in 
48 ALL. 468.^ The report in the Indian Law 
Beports is not satisfactory. Tbe judgment has 
been reproduced in full in 24A.L.J. 137.^.'We have 
also sent for the paper-book and perused the 
original judgment. The essential facts of that 
case were these. The appellant, Sbeo Prasad, 
obtained a money decree against the husband of 
the respondent, Naraini Bai, from the Court of 
tbe Munsif, East Budaun, on 9-3-1915. On 12-11- 
1918, he filed an application for execution. This 
application was within time, as he had already 
made two earlier applications for execution 
which had both been struck off for non-prosecut- 
ion, and the application of 12-11-1918 was his 
third application. This third application was 
struck off on 23-1-1920, with tbe decree-holders' 
consent. He then made a fourth application for 
execution on 4-3-1921. This application was filed 
in the Court of the Munsif, East Budaun, and 
the prayer was that certain property be attached 
and sold. All tbe property sought to be attached 
and sold was, however, situated outside the 
jurisdiction of the Court of Munsif. East Budaun. 
Consequently, the application was rejected on 
29-4-1921. He then applied for execution for the 
fifth time on 12-1-1923. This application was 
dismissed by both the Courts below on the 
ground that it was fcime-barred. The Courts held 
that limitation was not saved by the application 
filed on 4-3-1921, because that application was 
not one in accordance with law. The decree- 
holder filed a second appeal in the High Court. 
The learned Judges, who heard the appeal, ob- 
served, after stating the facts, that "the sole 
question” which arose for their consideration 
was whether the proceedings on the application 
of dtb March 1921, constituted an ‘application in 
accordance with law to the. proper Court for 
execution or to take some step-in-aid of execu- 


tion'. A little lower down they again made tbia 
observation: 

“There is, therefore, only one question remaining for 
determination namely, do tbe facts, that all the property 
specified was outside the jurisdiction of the Court and 
that there was no prater at any time before the applica- 
tion was struck off (though the Court allowed time for 
amendment) to transfer tbe decree for execution to the 
Court in whose jurisdiction tbe property was situated, 
render the application of 4th March 1921, one ‘not 
in accordance with law’ ? In spite of the fact that, 
this was tbe sole question which arosefor determination 
the learned Judges proceeded to consider whether the 
application of 4th March 1921, had been made with 
tbe “bona fide intention of proceeding to execution”^ or 
it had been made “merely with the intention of saving 
limitation.” A long disoassion of this matter followed 
and the conclusion arrived at was that it was “impossi- 
ble to hold that tbe application of 4th March 1921, 
w'as a bona fide application with the intention of 
obtaining execution.” 

TVhat had been stated to be the sole question 
that had arisen for determination was taken up 
towards the end of the judgment as ‘ the second 
point.” Reference was made to tbe^cases in 12 
ALL. 64,® 27 ALL. 619®, 28 ALL, 387® and 43 ALL. 

550^, and it was held that, at any rate, so far as 
this Court was concerned, it was well settled that, 
where the Court in which the application for exe- 
cution was filed could not give the relief asked 
for, the application was not one in accordance 
with law. The learned Judges, accordingly, came 
to the conclusion that the application for execu- 
tion filed by Sheo-Prasad on 4th March 1921 "was 
further not in accordance with law because it ^ 
was made to a Court which was not competent 
to grant the relief asked for.” In the result the 
appeal of the decree-holder was dismissed. 

[10] We may next mention the case in A. I. R. 

1926 ALL. 345® in which Sulaiman J, referred 
to the cases in 27 ALL. 619® and 12 ALL. 64® and 
held that "applying in accordance with law’*^ 
means "applying to the Court to do something 
which by law that Court was competent to do.” 

[11] The views expressed by the learned 
Judges who had decided the case in 48 ALL. 468* 
on the subject of the bona fides of an applica- 
tion for execution gave rise, for somewhat 
obvious reasons, to considerable discussion and it 
was felt that the matter required reconsideration. 

The result was that a Full Bench of five Judges 
was constituted in the year 1929 for a considera- 
tion of tbe matter— 62 ALL. 11® — and the follow- 
ing question was referred to it: ^ 

“If a decree-holder makes any application or takes r" 
any step mentioned in the third column of Art. 182, 
Limitaiion Act, will such step be ineffectual to 
keep his decree alive and to save limitation, unless he 
can satisfy tbe Court that he took such step or instituted 
such proceedings with a genuine intention of obtaining 
execution of the decree, if reasonably possible, and that 
be did not abandon such proceedings except upon a , 
genuine belief that it would not be reasonably possible 
to obtain execution?” 


r 
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The question was answered in the negative. The 
result was that that part of the judgment in 48 
AiiXf. 468^ in which it had been held that the bona 
fides or mala fides of an earlier application was 
an important ingredient in determining whether 
that application was effective to save limitation 
for a later application was overruled. The 
soundness of the other proposition, namely, that 
the earlier application had to be one in accordance 
with law, has, however, never been doubted. 
Having regard to the language of the statute, it 
is difficult to see bow it can be doubted. 

[12] Mr. G. S. Saran vehemently argued that, 
as the application dated 5th September 1938, had 
been filed in the Court which had passed the 
decree, namely, the Court of Small Causes, it 
had been made to the proper Court and could 
therefore save limitation. It is not necessary to 
express any opinion on the question whether the 
application had been made to the proper Court, 
for, it is sufficient to point out that the statute 
requires not only that the application should be 
made to the proper Court but also that it should 
be in accordance with law. We have already 
shown that the application made on 5th Septem- 
ber 1938, was not one in accordance with law. 
The appeal is without force. It is accordingly 
dismissed with costs. 

N. S. Appeal dismissed. 


A I. R. (34)1947 Allahabad 357/^0. JV. 135.] 
Malik and Wah Uldah JJ. 

AH Yaqin — Defe^idant-Appellant v. Bhag- 
wan Das Plaintiff ^ and others — Defendants- 
Bespondents. 

First Appeal No. 206 of 1943, Decided on 30-4-1946, 
against decision of Civil Judge, Bijnor D/- 31.5.1941. 

Civil P. C. (1908), Order 32, Rule 3-.— Suit against 
minor treating him as major— Ex parte decree — 
On attaining majority, minor suing and getting 

decree set aside— Suit , restored— Limitation — Suit 
not barred if limitation had not expired at original 
institution of suit — Limitation Act, S. 3. 

The institution of a suit against a minor for whom no 
guardian is appointed is not a nullity, though a decree 
passed against him when no guardian ad litem has been 
appointed will be a nullity. Where a suit is filed against 
a minor treating him as a major and without having a 
guardian ad litem appointed for him, and an ex parte 
decree is passed against him and the minor on attaining 
majority sues and gets the decree set aside and the suit 
U restored to the file, the suit must be deemed to be 
filed on the date of its original institution and not on 
the date of its restoration. Hence, if the suit was within 
limitation on the date of its original institution, it 
would not be barred although the period of limitation 
for the suit has expired at the time of the restoration 
of the suit: 17 A.I.R. 1930 All. 644, Bel. on. \[Para 9]. 

(■44-Com.) C. P. C. O. 32 R. 3 N. 2 

('42‘Com.) Limitation Act, S. 3 N. 32. 

Cases Referred : — 

1 . (’09) 31 All 672: 36 I A 168 : 3IC864 (P.C.), Rosbid- 
TJnnisa v. Muhammad Ismail Khan. 
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2. (’26) 13 A. I. R. 1926 All 387 : 48 All 362: 93 I C 
876, Daulat Singh v. Baja Bamji. 

3. (’40) 27 A. I. R. 1940 All 256: I L R (1940) Ail 344; 
188 I C 784, Dwarika Halwal v. Sitla Prasad. 

4 . (’30) 52 All 924: 17 A. 1. R. 1930 All. 644: 128 I C 
438, Taiib Ali Shah v. Piarey Lai. 

5. (’12) 12 A. L. J. 1114 : 1 A. I. R. 1914 All. 306: 26 
1. C. 84, Ghiranji Lai v. Poorna. 

S. A. Bafique — for Appellant. 

Salya Narain Agarwala — for Respondents. 

Malik J. — This case has had a chequered his- 
tory. One Ali Tamkin executed a mortgage for 
Rs. 5000 in favour of Bbagwan Das on lO- 
6-1922. Various payments were made by or on 
behalf of the mortgagor till 5.11 1926. For 
the balance of the amount, a Suit No. 9 of 1934 
was filed by Bhagwan Das in the Court of the 
Subordinate Judge of Bijnor, district Moradabad, 
on 29-5-1934. Ali Tamkin had died before 
the filing of the suit and Bhagwan Das impleaded 
as defendant to the action various relations of 
Ali Tamkin who were his legal representatives 
under the Muhammadan law. One of such per- 
sons who was impleaded was Syed Ali Yakin, 
son of Ali Hasan. AH Yakin was impleaded as a 
major and no prayer was made in the plaint for 
appointment of his guardian. On the date of suit 
he was above eighteen years of age but 
his mother had been appointed a certificated 
guardian and under the law he was, therefore 
uot a major till he had attained the age of 
twenty one. The suit does not appear to have 
been contested and it was decreed ex parte. Ali 
Yakin became a major, that is, completed the 
age of twenty one, on 26-8.1936. He filed a 
suit No. 3 of 1940, for setting aside the decree 
obtained against him in Suit No. 9 of 1934 on 
the ground that he was a minor and that all 
the proceedings against him were not binding 
and were nullities. The suit was decreed on 
26 4-1940. The operative portion of the judgment 
is as follows : 

“By way of resolt it is ordered that suit for declaration 
is decreed such wise that it is declared that Decree No.9 
of 1934 of the Court of the Civil Judge Bijnor is not binding 
on the plaintifi and that the plaintiff is readmitted to 
his original rights. Either of the two patties may apply 
for the revival of the said previous suit of 1934 ’’ 

The very next day, the 27th of April 1940 
Bhagwan Das filed an application for revival 
of the suit. No. 9 of 1934. This was opposed on 
behalf of Ali Yakin, but the application was 
granted on 9-11-1940, and the suit was revived 
on that date. The defendant, Ali Yakin, filed 
a written statement and took the following 
pleas : (l) that the plaintiff had no cause of action 
against him, (2) that the defendant had no 
knowledge of any such hypothecation bond 
having been executed by Syed Ali Tamkin and 
even if there was such a bond it was not exe- 
cuted and completed as a hypothecation bond, ( 3 ) 
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that the claim was barred by time, (4) that 
Bhagwan Das, plaintiff, bad under a deed of 
gift transferred the mortgagee rights to hia son, 
Gopi Saran, and that he had, therefore, no 
right to file a suit, and (5) that Syed Ali 
Tamkin had no right to hypothecate the pro- 
perty given in the plaint as the said property 
was a perpetual *muafi’ under the Pensions Act 
and that it was not, therefore, transferable or 
saleable. 

Though Ali Yakin had in his written 
statement raised as many as five points, the 
learned Civil Judge framed only two issues, the 
first issue being, whether the plaintiff has a 
right to sue, and the second, what rate of 
interest should be allowed to the plaintiff under 
the new Act, 13 [xill] of 1940. 

[2] On the second point, the learned Judge 
held in favour of the defendant and gave him 
the benefit of the Debt Redemption Act, As the 
plaintiff has filed no cross-objection, that point 
is, therefore, set at rest by the decision of the 
learned Civil Judge. The other issue, whether 
the plaintiff has a right to sue was decided by 
the learned Civil Judge in favour of the plaintiff 
as he held that the deed of gift was a fictitious 
transaction which had not been acted upon and 
which had not been accepted by Gopi Saran. 
That finding is challenged in appeal. 

[3] On 10-9-1928, Bhagwan Das executed 
a deed of gift. One ofhissons, MutsaddiLal, had 
died leaving a minor son named Anand Kunwar. 
He purported to give certain bonds in favour 
of this minor, Anand Kunwar, under the 
guardianship of his mother, Mt. Basanti Devi. 
He had three surviving sons of whom Bahu 
Ram was an adult and Prakash Chandra and 
Gopi Saran, were minors. By the deed he purpor- 
ted to give the bond in suit to Gopi Saran, 
minor, under the guardianship of Gopi Saran s 
mother, Mt. Jwala Dei. He gave certain other 
documents to Bahu Ram and he purported to 
give a few others to the other minor son, 
Prakash Chandra. One of the documents 6^^®^ 
to Babu Ram was another mortgage deed 
executed by Ali Tamkin on the 10-6-1922, for 
a Gum of Rs. 600/. only. Bhagwan Das a case 

now about this deed of gift ia that it was a 
fictitious document and was never intended to 
be given effect to and that the deeds of gift 
and the various bonds which he purported to 
give remained all along in his possession and 
the donees never accepted them. This case of 
his has been accepted by the Court below though 
it has been strongly challenged by learned 
counsel in appeal. 

[ 4 ] Though this deed of gift was executed on 
10-9-1928, we find that Bhagwan Das filed a 
suit NO. 7 of 1933, on 29-6-1933, on a mortgage 


of 1.6-1921, for RS. 4200 executed by Najmut 
Hasan and Badrul Hasan, defendants 1 and 2. 
In this case Bhagwan Das impleaded his sons 
and grandsons and alleged in Para. 3 of the 
plaint that they had no right, title and interest 
in the mortgage and were impleaded as pro forma 
defendants merely as a precautionary measure^ 
The suit was decreed in favour of Bhagwan 
Das. He filed another suit as well, No. 8 of 1938, 
against certain other mortgagees. In Para. 4 h© 
alleged that the deed of gift was fictitious and 
that his son, Prakash Chandra, who was im- 
pleaded as defendant No. 6 was being impleaded 
as a pro forma defendant and he had no 
interest in the deed. This suit too was decreed. 
The respondents have got printed a statement 
of Prakash Chandra admitting Para. 4 of the 
plaint, but learned counsel for the appellant 
has urged that this is not admissible in evidence. 
The document itself is not exhibited and we can 


find nothing on the record to show that it was 
ever proved. After having filed those two suits 
which were decreed in his favour, Bhagwan Das 
filed the present suit out of which this appeal 
has arisen on 29.5-1934, olaiming-^to be entitled 
to the mortgage money, but in this amt he did 

not implead Gopi Saran, minor. 

[6] Daring the pendency of this suit, however 

a suit was filed by Mt. Pram Dei widow of 
Babu Ram, claiming to be entitled to the money 
due on the other mortgage dated 10-6.1922. 
for RS. 600 executed by Syed Ali Tamkin (Suit 
NO. 810 of 1934). To this suit she impleaded 
Bhagwan Das and Gopi Saran and she 
claimed that she was entitled to the money. 
During the pendency of the suit, Mt. Prem 
Dei applied for a succession certificate and 
that application was opposed by Bhagwan Das 
on 29-9-1934. He alleged that the gift deed was 
fictitious and was never intended to transfer 
property to his minor sons, nor had it ever 
been acted upon. On the date of hearing, how- 
ever, he did not appear and an ex parte order 
issuing a succession certificate in favour of 
Met. Prem Dei was passed by the learned 
Munsif of Nagina on the 9-3-1936. Bhagwan 
Das has now given an explanation that the 
lady was entitled to maintenance and as the 
amount was only Rs. 600 he gave it to her 
bv wav of maintenance and did not. therefore, 


raise any further dispute. 

[63 We have the conduct of the parties in con- 
nection with the previous suits and the evidence 
of Bhagwan Das and of Gopi Saran and a f^ 
other circumstances pointed out by 
counsel for the respondents on the basis of whi(^ 
to consider whether the deed of gift dated lO-S- 
1928, was or was not a genuine document jn- . 
tended to be acted upon. Learned counsel lo 
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the respondents has pointed out that the original 
deed of gift was with the donor and he has 
produced the same. He has further urged that 
there was no overt act which would go to show 
that the deed of gift had ever been acted upon 
or that the debtors bad ever been informed 
that the debts had been transferred to other 
persons to whom the amounts were to be paid. 
p,The original mortgage deeds on which the two 
‘ ^ suits were filed in the year 1933 and this suit 
in 1934 were in the possession of the plaintiff 
who filed - the same. Besides the fact that 
there is this deed of gift and the fact that 
Mt. Prem Dei brought a suit relying on this 
gift and obtained a succession certificate, there 
is nothing else in favour of the defendant. It is 
impossible in these circumstances to hold that the 
judgment of the lower Court on this point is 
wrong. It is a very common attempt made by 
assessees, who want to pay income-tax at a lower 
rate or to avoid payment of income-tax, to di- 
vide the property among the various members 
of the family. Gopi Saran has appeared as a 
witness in the case and has deposed that he had 
no interest in the mortgage. To the same effect 
is the statement of Bhagwan Das himself. It is 
not a case where for the purpose of this suit 
the father and the son may be said to have col- 
luded to set up a false case. As early as 1933 , 

I Bhagwan Das had alleged that the deed of gift 
' ,wa9 fictitious and that position had been 
accepted by his sons and by his debtors. We, 
therefore, feel satisfied that the finding of 
the learned Judge, that the deed of gift was ficti- 
tious and was not acted upon is correct. On that 
finding, no question of its acceptance by the 
donee arises. 

(73 Learned counsel for the appellant has 
taken as many as twelve grounds of appeal all 
of which relate, directly or indirectly, to the 
question whether the deed of gift was a genuine 
document and whether the plaintiff Bhagwan 
Das could, after the execution of the deed, bring 
a suit for realisation of the money due on the 
mortgage. Besides the twelve grounds raised in 
the grounds of appeal, learned counsel for the 
appellant wished to raise three other groundsfby 
an application dated 9.4-1946. Those grounds 
are as follows: 

13. Because the suit is barred by Hmitation. 

14. Because the order of revival in suit No. 9 of 1934 
was without jurisdiction and illegal. 

16. Because the learned Civil Judge failed to strike 
proper issues arising out of the suit’". 

[83 Learned counsel for the appellant has ad- 
mitted before us that grounds Nos. 13 and 14 may 
be treated as one and the same, his contention 
being that the learned Civil Judge had no juris- 
diction to revive the suit after the expiry of the 
period of limitation. We feel most reluctant to 


allow learned counsel to raise this plea. It is 
true that a plea of limitation was taken by tho 
defendant in the written statement. He, how- 
ever, did not press for an issue and we have, 
therefore, not bad the benefit of a judgment on 
the point by the learned Civil Judge. If we were 
not satisfied that the suit could in no case be 
barred by limitation, we would have found it 
necessary to frame an issue and' remit it to the 
Court below for proper decision: this suit was 
filed, as we have said, on 29-5-1934. The last 
payment made on behalf of the mortgagor, 
of interest as such was on 24.1-1926. It is not 
clear from the endorsement dated 5-11-1926 
whether the last payment was towards interest 
or was a payment on account. In any case 
after the payment dated 24-1 1926 of Rs. 
100 . on account of interest the limitation for 
filing the suit was extended to 5-11-1938. 
(24-1-1938?) The present suit was filed well 
within limitation on 29 5-1934, It is true that 
Sayed Ali Yakin was a minor and no guardian 
was appointed of the minor and he was not 
shown as a minor in the array of parties in 
the plaint. The result, was that all proceedings 
taken against him so long as he was a minor, 
after the filing of the plaint, were not binding 
on Ali Yakin. The decree passed against him 
was a nullity and it could not be said that the 
suit had been disposed of as against Syed Ali 
Yakin. He attained majority on 26-8-1936 about 
two years prior to the expiry of the period of 
limitation and on the revival of the suit on the 
suit on 9-11-1940, it must be held that the suit 
remained pending all the time and therefore 
Syed Ali Yakin was properly impleaded as a 
party after 26-8-1936. No question of limitatiou 
can, therefore, arise under the circumstances. 

[9] Learned counsel for the appellant has 
relied on a number of rulings of this Court and a 
deciaon of their Lordships of Judicial Committee. 

The first was the case in 31 all. 572^. In that 
case a proper guardian was not appointed of a 
minor and a decree was obtained against him 
and the property was sold. After the sale he 
filed a suit for a declaration that the decree 
and the execution sale and all the proceedings 
in the suit were invalid and were not binding on 
him as he was not properly represented. The 
question arose in that case whether a separate 
suit would lie by reason of section 244 of the 
Civil Procedure Code, now section 47 of the 
Code (Act V of 1908), and their Lordships of the 
Judicial Committee held that the minor had a 
right to file a suit as he was not properly 
represented in the suit and that the decree and 
other proceedings as against him must be held 
to be nullities and it could not be said that the 
minor was a party to the same. The same view 
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was followed in A. I. B. 1926 All, 387^ and in • againal; Syed ALi Yakin though all subsequent I 

A. I. B. 1910 Aiiti. 256.^ There can be no doubt proceedings against him were null and void as 

that a minor is not bound by any proceedings no proper guardian had been appointed, 

taken as against him where he is not properly [jq] The reason why we are most reluctant to 
represented and a guardian is not appointed of allowing the appellant to raise this plea of limita- 

such a minor, but the question for decision in tion at this stage when he did not insist on an 

this case is not whether the minor was or was issue on the point in the trial Court and made 

not proprely represented — as it has always been no grievance of it in his grounds of appeal is ' 

held that he was- not — but the question is whether because we find that there were certain proceed- 

it should be held that there was no suit filed jngg taken by some of the defendants under the 

against him on 29-6-1934, because no guardian Bncumbered Estates Act. It appears that some , 11 

had been appointed of the minor. In every of the legal representatives of Ali Tamkin filed ] 

suit where the defendant is a minor the right of an application or applications under the Encum- i 

appointing his guardian is not given to the bered Estates Act which remained pending for . 

plaintiff but to the Court. The plaintiff can only several years, and in an application dated 

suggest who should be appointed his guardian 5 - 4 - 1941 , (paper No. 94 -0) the information is given 

and it is for the Court on being satisfied of the fact to the Court that the Special Judge, II Grade, I 

of the defendant’s minority, to appoints proper had dismissed the application under the Encum- J 

person to be guardian for the suit for such minor hered Estates Act. During the pendency of the 1 

(O. 32, B. 3, C.P.C.). It is, therefore, obvious that the proceedings under the Encumbered Estates Act. | 

question of appointment of a guardian must come hy reason of section 7 of that Act no fresh suit : 

after the institution of the suit, but when a guar- could be filed and any suit filed had to remain | 

dian is appointed the suit is not deemed to have stayed. All that period has, therefore, to be ex- 

been instituted against the minor on the date of eluded under s. 43, Encumbered Estates Act. 

such appointment but on the date when the suit in considering the period of limitation available 

was filed. If, before such appointment is or can be for the suit. 

made, the minor attains majority, the suit would ,-^^3 The only other point urged on behalf of the 

not be deemed to be filed against him on the date learned counsel for the appeUant is that the mort- 

when he attained majoritybut on the original day jg proved according to law. This 

when it was filed in Court. Even if we were to bold jg ^ ground which was not taken in the grounds 

that it should be deemed to have been filed on of appeal or even in the application dated 9-4-1946. v. 

the day when the defendant attained majority Learned counsel has. however, urged with great 
in the present case the suit must be deemed to fQi^ce that unless we are satisfied that the mort* 

have been filed within time as the defendant gage deed was proved according to law we ought 

attained majority on 26-8-1936. In 52 ALL. 924 plaintiff a decree on the basis 

a minor was impleaded as a major and no guar- thereof. As we have already said, the Court 
dian was appointed. An ex parte decree was below had framed only two issues and there was 
obtained against him and later the decree was jjq issue as regards the execution or consideration 
put in execution. It was in the executing Court mortgage-deed, though the learned Judge 

that an objection.was filed that the defendant had dealing with issue no. 1 said as follows: 

all along been a minor and had not been pro- «The execution of the mortgage bond in suit was duly 
perly represented and the decree was, tneretore, proved by Sheo Nath Singh attesting witness and pass* 
a nullity. This objection was allowed by the ing of consideration is proved by Bbagwan Das as also 
executing Court and then the plaintiff filed an ^^om the documents, Exhibits I and II.*‘ 
application for the restoration of the suit to its [12] We must say that this case was tried in a 
original number and for its being proceeded with very perfunctory manner by the learned Civil j 
after the appointment of a guardian ad litem of Judge. We looked at the back of the original mort- 
Talib Ali Shah, The Court acceded to this request gage deed and we could not find any admission or 
and the suit was tried on the merits. On an denial on behalf of the appellant, Ali Yakin. 
appeal being filed to this Court on behalf of the It is true that the suit had once been decreed 
minor it was held that the minor must be deemed ex parte and the other legal heirs of Ali Tamkm ^ 
to have been a defendant to the suit from the had submitted to the decree, but yet as against Ah ^ 
very beginnng, the only defect being that no Yakin the suit had to be tried according to law. 
proper guardian was appointed for him, and that the written statement, the defendant had no dou 
the date of institution was the date when the suit taken a plea which, though not very clearly 
was filed and not the date when the guardian ad worded, may he taken to be a specific denial of 
litem was appointed. We respectfully agree with the execution of the mortgage deed. It is true 
this decision and must hold that the suit must be that it does not appear that the defendant ever 
deemed to have been filed on 29 - 5 - 1934 , as pressed for an issue on the point. He did not 
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make a grievance of this fact even in the grounds 
■of appeal filed by him in this Court, though he 
had taken as many as twelve grounds of appeal. 
Three years after the filing of the appeal when 
the case was actually listed for hearing learned 
counsel for the appellant filed an application 
already mentioned by us above- on 9-4-1946, 
and even in this application no such ground was 
taken. 

[13] On the evidence on the record, however, 
it is urged by learned counsel for the respondent 
that even if it was necessary to prove the mort- 
gage deed, the mortgage deed was proved 
according to law. That Bhagwan Das plaintiff 
went into the witness-box and stated that Ali 
Tamkin had borrowed Rs. 5000 from him and 
had executed and signed the mortgage bond 
which was Ex. 1 in suit. It does not appear, 
however, from the Judge’s notes of the evidence 
of Sheo Nath, attesting witness, whether bis 
attention was at all drawn to the mortgage 
■deed. We have now a single record system 
which means that the Judge takes short notes of 
the evidence in English while the witness is 
giving his evidence in the vernacular, Tbe notes 
of evidence recorded by the learned Judge are 
neither as full nor as complete as we would 
expect them to be. The fact, however, remains 
that there was neither any clear issue on the 
point nor was there any ground of appeal clearly 
taken in this Court. 

[14] Learned counsel for the respondents has 
Telied on the case in 12 A. L. J. 1114® and has 
urged that there was sufficient compliance with 
tbe requirements of S. 68, Evidence Act. 
It is not necessary for us at this stage to go 
into this question as we feel that it would be 
proper if a clear issue is framed on the point 
^nd the lower Court is asked to record a finding 
on the same. Before, however, we finally dispose 
of this case, we direct that the lower Court may 
remit a finding to this Court on the issue whether 
the mortgage deed in suit was executed by Ali 
Tamkin and was duly attested by the attesting 
witnesses. The parties would be entitled to 
produce fresh evidence. The finding is to be 
remitted within three months from this date and 
ten days time will be allowed to the parties to 
file objections on receipt of the finding. 

[On receipt of the finding, their Lordships held 
that the mortgage-deed in suit was proved ac- 
cording to law. They, therefore, dismissed the 
appeal with costs.] 

V.B.B. Appeal disviissed. 
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FULL BENCH 

Mulla, Malik and Mootham JJ. 

Bal Krishna Maheshwari — Applicant v, 
Uma Shanker Mehrotra and another — Oppo- 
site Party. 

Civil Revn. No. 278 of 1946, Decided on 5-3-1947, 
against order of Dist. Judge, Cawnpore, D/- 26-4-1946. 

"(a) Companies Act (1913), Ss. 79 and 76— Juris- 
diction of Court under S. 79 — Question of imprac- 
ticability of calling meeting has to be decided 
primarily with reference to Articles oI Associa- 
tion — Scope of S. 76. 

Where the annual general meeting of a company 
was not held within the time limit prescribed by the 
Articles of Association of the Company : 

Held that the calling of such meeting had become 
“impracticable” within the meaning of S. 79(3) although 
the time limit mentioned in S. 76 (1) had not expiredT 

In coming to this conclusion the Court held as follows: 

1. The question of impracticability or otherwise of 
calling a meeting within S. 79 (3) must be decided 
primarily in the light of the Articles of Association of 
the Company unless such Articles contravened any 
mandatory provisions^of tbe Act or there wore no rele- 
vant Articles of Association governing the matter. 

2. The Article prescribing a time limit in this case 
which expired before tbe time limit mentioned in S. 76 
(1) did not contravene the provisions of that section and 
so was binding in the matter. 

3. The fact that a meeting might have been held 
with tbe consent of all tbe members after the time 
limit under the Articles of Association and before the 
expiry of the time under S. 71 (1) did not affect the 
question as to the practicability of calling tbe annual 
general meeting for the purpose of S. 79 (3). 

K eld further that the jurisdiction of the Court under 
S. 79 (3) was rightly invoked by tbe President of the 
Council (U. P. Merchants’ Chamber) in charge of the 
management of the affairs of the Company. [Para 3J 

<b) Companies Act (1913), S. 79 (3) — Court if 
can decide validity of meeting. 

The District Court empowered under S. 3 (1) Com- 
panies Act by virtue of notification by Central Govern- 
ment possesses unlimited jurisdiction for tryin-T civil 
Buits when acting as a civil Court and there is no justi- 
tication in law for placing any fetters upon it when 
acting in the exercise of its jurisdiction under S. 79 (3) 

Where, therefore upon the jurisdiction of the Court 
under b. 79 (3) being invoked by a party, a question is 
raised as to the validity or otherwise of a meetin" 
the Court has jurisdiction to determine that question.'^* 

The fact that the law does not provide for any 
appeal from an order passed in the exercise of that 
jurisdiction and also the fact that it is always open to 
a patty to move the civil Court for the determination 
of the validity or otherwise of a meeting, are not consi- 
derations justifying limiting the jurisdiction. [Para 5] 

Sir Tej Bahadur Sapru, P. L. Banerji, MvsJitaa 
A/imed, Savibhu Prasad, S. N. Katju and Jalalud- 
din Ahmad — for Applicant. 

Sir Alladi Krisknaswami Ai?jar, O. S. Patha/.-. 

H N. Gurtu, P. N. Haksar, R. K. Khanna and A. 
Hoon — for Opposite Party. 
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Mootham J. — This is reference to a Full 
Bench which arises out of a petition in revi 
Sion under s. 115. Civil P. 0., presented by 
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one Bal Krishna Maheshwari, a member of 
the Merchants’ Chamber of U. P. which is a 
Company limited by guarantee duly incorpora- 
ted and registered under S. 26, Companies 
Act (7 [viil of 1913). The petitioner chal- 
lenged the validity of an order passed by the 
learned District Judge of Cawnpore on 26-4-1946, 
confirming a previous ex parte order passed by 
him on 28-3-1946, directing the calling of the 
annual general meeting of the Company on 
27-4-1946. The challenge was made on the 
ground that the said order of the learned District 
Judge of Cawnpore was beyond his jurisdiction 
and on that basis the petitioner claimed the 
relief that the said order and the annual general 
meeting of the Company held in pursuance there- 
of should be declared to be null and void. The 
matter came up for consideration before a 
Bench of this Court and from the argument ad- 
dressed by the parties two questions having an 
important bearing on the administration of the 
Company law arose for determination. In view 
of the importance of those questions, and the 
fact that they were not covered by any prece- 
dent of this Court or of any other High Court 
the Bench seized of the matter made the present 
reference with the object of having those ques- 
tions fully considered ancT finally decided by an 
authoritative pronouncement of this Court. 

[2] The material facts of the case and the 
points raised in the course of the argument have 
been set out at great length in the order of re- 
ference made by the Bench and we think it 
would be an obvious waste of time and labour 
to cover the whole ground again in the present 
judgment. As already stated, there are but two 
points of law which arise for consideration and 
we coDsider it necessary to state a few facts in 
order to bring out those points. Article 4G of the 
Articles of Association of the Company provides 
that an annual general meeting of the Company 
shall be held in every calendar year before the 
3l3t of March. The dispute in the present case 
relates to the annual general meeting of^ the 
Company for the year 1946. It is an admitted 
fact that the last preceding annual general 
meeting of the Company bad taken place on 
3-2.1945. According to the Article of Associa- 
tion of the company referred to above, the 
annual general meeting of the Company for 
the year 194G had to be called on some date 
before 3ist March in that year. The manage, 
ment of the - affairs of the Company lies 
in the hands of a Council of twenty- one mem- 
bers, including a President and a Vice-President, 
and the duty of calling the annual general 
meeting of the Company in every calendar year 
falls upon that Council. On behalf of the peti- 
tioner it is alleged that in accordance with the 


Articles of Association of the Company a clear 
fourteen days* notice for the annual general 
meeting in 1946 was issued and posted in due 
course on 13-3-1946, fixing 28-3-1946, as the date 
of the meeting. It is contended on the other 
side that though a notice was directed to be 
issued fixing that date, yet, in fact, no notice was- 
issued and posted to any member of the Com- 
pany until 16-3-1946, so that there could be no 
clear fourteen days* notice of the meeting as 
required by Art. 49 of the Company’s Articles of 
Association. It is further alleged that a mem- 
ber of the Company, who received a notice of 
the meeting to be held on 28-3-1946, actually 
raised an objection that the notice was invalid 
and sent a written communication to that effect 
to the President of the Council who thereupon 
proceeded to cancel the meeting on 25-3-1946, 
and on 28th March made an application to- 
the learned District Judge, Cawnpore, invoking 
his jurisdiction under S. 79 (3), Companies 
Act to call the annual general meeting. 
The two points of law which have to be deter- 
mined in the present case turn upon the true 
interpretation of s. 79 (3), Companies Act 
and it is, therefore, necessary to set out its 
terms in extenso. The section runs as follows: 

“If for any reason it is impracticable to call * 
meeting of a company' in any manner in whiea 
meetings of that company may .be called or to 
conduct the meeting of the company in manner prescri* 
bed by the articles or this Act, the Court may, either o^ 
its own motion or on the application of any director of 
the company who would be entitled to vote at the 
meeting, order a meeting of the company to be called, 
held and conducted in such manner as the Court thinks 
fit, and where any such order is given may give such 
ancillary or consequential directions as it thinks 
expedient, and any meeting called, held and conducted 
in accordance with any such order shall for all purposes 
be deemed to be a meeting of the company duly called, 
held and conducted.” 

For the purposes of appreciating the points 
raised before us in the argument on behalf of 
the petitioner it is necessary also to set out here 
the terms of S. 76, Companies Act, which runs 
as follows : 

"76. (1) A general meeting of every company shall be 
held within eighteen months from the date of its incorpo- 
ration and thereafter once at least in every calendar 
year and not more than fifteen months after the holding 
of the last preceding general meeting. 

(2) If default is made in bolding a meeting in accor- 
dance with the provisions of this section, the company 
and every director or manager of the company who is 
knowingly and wilfully a party to the default shall be 
liable to a fine not exceeding five hundred rupees. 

(3) If default is made as aforesaid, the Court may, on- 
the application of any member of the company, call or 
direct the calling of a general meeting of the company.” 

"We may also mention here that the learned 
District Judge has found as a fact upon the 
evidence produced before him by the parties 
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that though a meetiug of some sort was held on 
28-3-1946. yet the notice calling a meeting on 
that date was not actually issued and posted un- 
til 1 5th or I6th March 1946, so that it did not leave 
a clear margin of fourteen days before 26 3-1946. 
Having arrived at that finding, the learned 
District Judge proceeded to hold that the meet- 
ing of some sort which had taken place on 
26-3-1946, was not a valid meeting in the eye of 
the law and bad consequently to be disregarded 
altogether. He thus arrived at the conclusion 
that the calling of a valid meeting in the manner 
prescribed by the Company’s Articles of Associa- 
tion. had become impracticable and he conse- 
quently proceeded on 26-4-1946, to confirm his 
previous ex parte order of 28-8-1946, calling a 
general meeting of the Company on 27-4-1946. 
The petition before us challenges the validity of 
this order and consequently of the meeting held 
in pursuance thereof on the ground that it was 
beyond the jurisdiction of the learned District 
Judge. 

[8] It is not permissible in revision to go 
behind the finding of fact recorded by tbe 
learned District Judge and the argument before 
us has, therefore, proceeded on tbe assumption 
that though a meeting of some sort was held on 
28-3-1946, yet there was no clear fourteen days’ 
notice for that meeting as required by the 
Company’s Articles of Association. In view of 
the clear language of S. 79 (3), it is evident that 
there is a condition precedent to the exercise of 
the jurisdiction conferred by it and that is that 
it must be found that for some reason it has 
become impracticable to call a meeting of a 
company in any manner in which meetings of 
that company may be called. So far there is 
and can be no contest. On behalf of the peti- 
tioner, tbe challenge against the jurisdiction of 
the learned District Judge is sought to be 
supported on two grounds and they give rise to 
the two points of law which we have to deter- 
mine. The first ground is that the question of the 
impracticability or otherwise of calling an 
annual general meeting must be decided not 
only in the light of the Company’s Articles of 
Association, but also of the general provision 
contained in s. 76 (1), which has been cited above. 
It is contended on that basis that in the circums- 
tances of the present case, the calling of tbe 
annual general meeting of the Company had 
not become impracticable, inasmuch as though 
the time limit prescribed by the Company’s 
Articles of Association had expired, yet the 
wider limit laid down by s. 76 (1), was still 
available and having regard to the fact that the 
last preceding annual general meeting bad 
taken place on 3-2-1945, the annual general meet- 
ing for the year 1946 could validly be called at 
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any time before 3-5-1946. It has been very 
strenuously argued on behalf of the petitioner 
that in the present case a conflict had arisen 
between the general provision contained in 
S. 76 (i) and the Articles of Association of tbe 
Company and the former must prevail over the 
latter. In support of his argument, learned 
counsel for the petitioner further contended that 
in S. 79 (3) the phrase “in manner prescribed by 
the articles or this Act” must be applied to both 
the clauses that precede it and it must, there- 
fore, be held that the impracticability or other- 
wise of calling a meeting has to be determined 
not only by reference to the Articles of Associa- 
tion of a Company, but also to the general provi- 
sions of the Act. Upon a careful analysis of the 
language of 3. 79 (3) and of the general provision 
contained in s. 76, we are unable to accept this 
contention. In our judgment, there are two 
distinct and separate clauses which precede the 
phrase “in manner prescribed by the articles or 
this Act’’ in S. 79 (3) and it follows, therefore, that 
upon a plain grammatical construction of the lan- 
guage of the section the phrase is applicable only to 
the clause which immediately precedes it. Section 
79 (3) provides for two separate matters : firstly, 
the impracticability of calling a meeting of a 
company in any manner in which meetings of 
that Company may be called and secondly, 
conducting tbe meeting of the company “in 
manner prescribed by the articles or this Act.” 

It is worthy of note that the words “in any 
manner” occur in cl. 1 and upon the read- 
ing suggested by the learned counsel for the 
petitioner the words “in manner" have to be 
repeated if the phrase “in manner prescribed by 
the articles or this Act” is applied to both the 
clauses that precede it. Upon a plain reading of 
the language of the section, we are of the opinion 
that the question of the impracticability or 
otherwise of calling a meeting has to be decided 
primarily in the light of the company’s Articles 
of Association. We may here point out that the . 
words that company” in cl. i, are very 
sigt^ifieant. They clearly show that the clause 
refers to a particular company and not to all 
companies; whereas the provision contained in 
s. 76 (i) applies to every company. It has, 
however, to be borne in mind that there may 
be cases in which the Articles of Association 
either fail to make any provision for a matter 
which is governed by the general provisions of 
the Act or make a provision which is in direct 
conflict with some mandatory provision of the 
-Act applicable to all companies. In the former 
case it would obviously be necessary to refer to the 
Act when deciding the question of the impractica- 
bility or otherwise of calling a meeting. In the 
latter case, the mandatory provision of the Act 
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will prevail and the provision contained in the 
Articles of Association will have to be disregar- 
ded. Apart from these exceptional cases, the 
question of the impracticability or otherwise of 
calling a meeting must be decided only by 
reference to the company’s Articles of Association. 
We find further that in the circumstances of 
the case before us no conflict could really arise 
between the general provision contained in S. 76 
and the Company’s Articles of Association. 
Section 76 in sub-s. (1) lays down two manda- 
tory provisions of general application to all 
companies relating to the calling of the annual 
general meeting, firstly, that the meeting shall 
be held once at least in every calendar year and 
secondly, that it shall be held not more than 
fifteen months after the holding of the last 
preceding general meeting. This sub-section 
does not prohibit any company from prescribing 
any time limit for the holding of its annual 
general meeting so long as the two mandatory 
conditions mentioned aboye are fulfilled. In the 
case before us, the Company laid down in Art. 
46 of its Articles of Association that there shall 
be an annual general meeting of the Chamber 
which shall be held before the 31st of March, 
at such time and place, as the Council for the 
time being may determine.” This provision did 
not contravene any one of the two conditions 
prescribed by s. 76 (i) and hence no question of 
any conflict between s. 76 (1), and the Com- 
pany’s Articles of Association arises at all. In 
prescribing a time limit for the holding of its 
annual general meeting in each calendar year 
the Company did not infringe any provision of 
the Companies Act. It is not one of the excep- 
tional cases referred to above, and it follows, 
therefore, that the question of the impracticabi- 
lity of calling the annual general meeting in 
1946 had to be determined only by reference to 
the Company's Articles of Association. The 
argument on behalf of the petitioner pro- 
ceeds on the assumption that S. 76 enables the 
calling of an annual general meeting at any 
time after the expiry of the time limit fixe^ by 
a Company’s Articles of Association and before 
the expiry of the wider time limit given by 
g. 76 (l). Upon a plain reading of the language of 
s. 76, we find that this assumption is not correct. 
An annual general meeting of a company may 
be called under sub-s. (3) of S. 76, on the 
application of any of its members, but the 
condition precedent is that a default must have 
taken place in holding the general meeting in 
accordance with the provisions of the section. It 
follows, therefore, that s. 76 can never operate 
for the purposes of calling an annual general 
meeting at any time within the limit prescribed 
by sub-s (1) From this again it is clear that in 
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the present case there could be no conflict be- 
tween s. 76 on the one hand and the Company’s 
Articles of Association on the other. Learned 
counsel for the petitioner contended that if the 
Directors of the Company had called and held the 
annual general meeting at any time after 31-3- 
1946, and before 3-5-1946, the validity of such a 
meeting could not possibly be challenged in view 
of S. 76 (i). It may have been possible for the 
Directors of the Company to call and hold such 
a meeting and that meeting may have been 
valid, but it could not be a meeting called and 
held either in accordance with the Company’s 
Articles of Association or the provisions of 
s. 76. The meeting could be called and held 
with the consent of all the members, but 
the possibility of such a meeting being 
called and held cannot be taken into account 
for the purpose of deciding the question whether 
the calling of the annual general meeting had 
or had not become impracticable on the date on 
which the jurisdiction of the learned District 
Judge under s, 79 (3) was invoked. We are, 
therefore, of the opinion that the general provi- 
sions contained in s. 76 of the Act, have no 
application to the period intervening between 
the time limit for calling and holding and 
annual general meeting fixed by a Com- 
pany’s Articles of Association and the wider 
time limit for calling and holding such a meet- 
ing prescribed by S. 76 (1). At any time before 
the expiry of the wider limit prescribed by S. 76 
(i) the jurisdiction conferred upon the Court by 
S. 79 ( 3 ) comes into operation and it can be in- 
voked by a director or a member of any com- 
pany for calling tbe annual general meeting. 
We find further- that the jririsdiction of the 
learned District Judge was rightly invoked in 
the present case by the President of the Council 
in charge of the management of the Company’s 
affairs. 

[4] The second ground on which the jurisdic- 
tion of the learned District Judge has been 
assailed is that S. 79 ( 3 ) is only a procedural pro- 
vision which does not confer any judicial power 
on the District Judge to enter into and decide 
the question of the validity or otherwise of a 
meeting alleged to have been held. It is con- 
tended that where the jurisdiction of the Court is 
invoked under S. 79 (s) of the Act, for the pur- 
pose of calling a meeting and an objection is 
raised that a meeting has in fact already been 
called and held, all that lies in the power of the 
Court to do in the exercise of its jurisdiction is to 
decide the question of fact and if it finds that the 
fact of a meeting having been held has been esta- 
blished, it must immediately stay its hand and 
has no jurisdiction to proceed further to decide 
whether the meeting was valid or invalid. It was 
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strenuously argued that as soon as the issue of 
the validity or otherwise of a meeting is raised, 
the Court acting under s. 79 (3) of the Act, must 
declare that it has no jurisdiction to proceed any 
further and must leave the parties to pursue 
their remedy in the civil Court. At one stage of 
the argument, learned counsel for the petitioner 
tried to maintain that the Court acting under 
S. 79 (3), ceased to have any jurisdiction as soon 
as an objection was raised before it that a 
meeting has actually been held. The claim that 
the jurisdiction of a Court can be ousted merely 
by an allegation is obviously extravagant and it 
was not, therefore, pressed, but the learned 
counsel laid great emphasis on the fact that an 
order passed by the Court in the exercise of its 
jurisdiction under s. 79 (3) of the Act, is not 
open to any appeal even though the order might 
affect valuable rights and, on this ground, we 
were asked to infer that the law could not pos- 
sibly have intended to confer upon the Court 
the jurisdiction to determine the validity or 
otherwise of a meetiog. In our judgment, the 
I>osition taken on behalf of the petitioner is 
untenable. It is conceded that there are no ex- 
press words in the statute which place the sug- 
gested limit on the jurisdiction of the Court 
under 8. 79 (3), but it is contended that the lack 
of jurisdiction to decide the question of the vali- 
dity or otherwise of a meeting must necessarily 
be inferred from the fact that no appeal has 
been provided from an order made by the Court 
in the exercise of its jurisdiction under that 
section. In dealing with this question, we must 
first of all point out that all jurisdiction under 
the Companies Act has been conferred by 
S. 3 (l), in the first instance upon “the High 
Court having jurisdiction in the place at which 
the registered office of the company is situate.” 
We do not think that it can be argued with any 
force or reason that the High Court has no 
jurisdiction to enter into and decide the ques- 
tion of the validity or otherwise of a meeting. 
There is further provision in the same section 
“that the Central Government may, by notifica- 
tion in the official gazette and subject to such res- 
trictions and conditions as it thinks fit, empower 
any District Court to exercise all or any of the 
jurisdiction by this Act, conferred upon the Court, 
and in that case such District Court shall, as re- 
gards the jurisdiction so conferred, be the Court in 
respect of all companies having their registered 
offices in the district.” The District Judge at 
Cawnpore exercises jurisdiction under the Com. 
panics Act in accordance with this provision and 
it has not been suggested that the Central Govern- 
ment has placed any restrictions upon bis'jurisdic- 
tion. It follows, therefore, that the District Judge at 
Cawnpore possesses the same jurisdiction which 


has been conferred upon the High Court by 
S. 3 (l) of the Act. Now, when the Court em- 
powered under s. 3 (i) proceeds to exercise the 
jurisdiction conferred upon it by s. 79 (3), the 
very first question which it has to decide is 
whether the calling of a meeting has become 
impracticable. It is open to any party to chal- 
lenge the exercise of that jurisdiction and for 
that purpose it may be alleged as in the present 
case that a meeting has actually been called 
and held and hence the basic condition on which 
the Court can proceed to exercise its jurisdiction 
for calling a meeting does not exist at all. Such 
an allegation must necessarily amount to asser- 
tion that the meeting alleged to have been held 
fulfils all the requirements of the law. No 
objector can be allowed to ask the Court to stay 
its hand merely with the allegation that a meet- 
ing has in fact been called and held, though it 
was not a valid meeting. When such an allega- 
tion is made, the issue which immediately arises 
for decision is : Has a valid meeting been in 
fact called and held ? The Court must proceed 
to find not only whether a meeting of some sort 
has been held but that the said meeting fulfilled 
the requirements of the law before it can refuse 
to exercise its jurisdiction. The Court may find 
that a meeting of say nine persons was held, 
though the quorum required by the law was ten 
and the question is whether upon such a finding 
the Court must stay its hand and declare that 
it has no further jurisdiction in the matter. In 
our judgment, the answer is obviously in the 
negative. The Court cannot shut its eyes to the 
fact that the meeting actually held was not a 
meeting in the eye of the law and if it takes 
that fact into account, it must proceed to hold 
that the calling of a meeting has become im- 
practicable provided that the time limit fixed 
for the calling of such a meeting by the Com- 
pany a Articles of Association has expired or 
the calling of the meeting within that time 
limit in the manner prescribed by the Articles 
of Association has become impossible. We see 
no reason at all why such an issue should not 
be determined by the Court. There is nothing 
in the language of s. 79 (3) upon which the con- 
tention of the learned counsel for the petitioner 
can be founded. It was strenuously contended 
by learned counsel that the determination of 
such au issue might often involve the decision 
of complicated questions of fact and law and it 
must, therefore, be inferred that the law did not 
contemplate the determination of such a ques- 
tion in a miscellaneous proceeding under 
S. 79 (3). We are not impressed at all by this 
argument because we do not think that in the 
large majority of cases any complicated ques- 
tions of law and fact will arise for consideration. 
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[5] The question of the validity oc otherwise 
of a meeting will, in a vast majority of cases, 
turn upon the interpretation of the Company’s 
Articles of Association and some general provi. 
sions of the law. We see no reason for holding- 
that the Court acting under S. 79 (3) is for any 
reason less competent to try and decide such 
questions than the civil Court to which learned 
counsel for the petitioner seems to attach a 
peculiar sanctity. It has to be borne in mind 
that the District Court empowered under S. 3 (1), 
Companies Act, possesses unlimited jurisdiction 
for trying civil suits when acting as a civil Court 
and we see no justification in law for placing 
any fetters upon it when acting in the exercise 
of its jurisdiction under S. 79 (3). Nor are we 
impressed by the argument that the law could 
not have intended to afford such a wide juris- 
diction upon the Court acting under S. 79 (3) 
because it did not provide for any appeal from 
an order passed in the exercise of that jurisdic- 
tion and also because it is alw'ays open to a 
party to move the civil Court for the determina- 
tion of the validity or otherwise of a meeting. 
These considerations do not, in our judgment, 
justify the contention that the jurisdiction of the 
Court under s. 79 (3) must be of a very limited 
character. We may also point out that it may 
be said on the other hand, and perhaps with 
greater reason, that the law might well have 
presumed that the members of a company 
would be anxious to prevent the normal running 
of their business from being brought to a stand- 
still by protracted litigation in the civil Court 
and to have any disputes calculated to interfere 
with that business speedily settled by resorting 
to the Court upon which jurisdiction has espe- 
cially been conferred under the Companies Act. 
It may bo open to any party to seek relief from 
the civil Court, but that is no reason for holding 
that the jurisdiction of the Court especially em- 
powered to deal with company matters is in any 
respect fettered or limited. We, therefore, hold 
that where upon the jurisdiction of the Court 
under S. 79 (3) being invoked by a party a ques- 
tion is raised as to the validity or otherwise of 
a meeting, the Court has jurisdiction to deter- 
mine that question. It follows, therefore, that 
the order passed by the learned District Judge 
at Cawnpore on 26-4.1946, confirming the previ- 
ous ex parte order passed by him on 28-3.1946, 
in pursuance of which the annual geheral 
meeting of the company was called and held on 
27-4-1946, was entirely within his jurisdiction and 
the petitioner is not entitled to any relief. The 
petition in revision is accordingly dismissed 
with costs. 

K.G.d. Hevhion dismissed. 
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Ghhote v. Emperor. 

Criminal Bevn. No. 1673 and Cri. Bef. No. 1580 of 
1946, Decided on 8-4-1947, from order of Sessions 
Judge, Muzaffarnagar, D/- 30-7-1946. 

Criminal P. C. (1898), S. 414 — Offence under R. 
81 (4), Defence of India Rules — Order imposing fine 
and directing forfeiture — Order whether appealable. 

Where in a summary trial for an offence under B. 81 
(4), Defence of India Rules, an order imposing a fine of 
Rs. 100 and an order of forfeiture of property worth 
more than Bs. 1000 is passed, the order of forfeiture is 
not a part of the sentence of fine. The case is, therefore, 
outside the ambit of S. 414, which being a provision of a 
restrictive character, must be strictly construed as far as 
possible in favour of the subject as against the Crown. 
Hence the right of appeal against the sentence is not 
barred by S. 414. [Paras 4 & 6] 

(’46 Com.) Cr. P. C., S. 414 N- 4. 

J. S. Gupta — for Applicant. 

Deputy Government Advocate — for the Crown. 

Order. — This is an application in revision by 
one Chotfce who has been convicted by a First 
Class Magistrate in asummary trialof an offence 
under Rule 81 ( 4 ) of the Defence of India Rules 
for having contravened certain provisions of an 
order made by the District Magistrate of Muz- 
affarnagar on 86h September 1946, relating 
to Khandaari sugar. The prosecution case was 
that the applicant had contravened the following 
four provisions of the said order of the District 
Magistrate: 

“(2) That every dealer, manufacturer and any person 
dealing otherwise in Kbandsari sugar shall get himself 
registered in the Supply Office, Muzaffarnagar, within 
one month from the date of this order, .... (4) That 
every person registered under Clause 2 shall sub- 
mit a monthly return in the following form to the 
District Supply officer which should reach his office 
not later than the 3rd of the succeeding month. (5) 
That every registered Kbandsari dealer, manufacturer 
or person dealing otherwise shall maintain a stock reg- 
ister in the form given below up to date with correct 
entries. (6) That every registered Kbandsari dealer 
shall maintain a daily register in the follo)Ying form 
with up-to-date correct entries.” 

The trial being summary, the only record 
available in the case is the judgment of the learn, 
ed trying Magistrate and it is from that judg- 
ment that I have gathered the fact that the ap- 
plicant was charged with having contravened 
the above-mentioned four provisions of the Dis- 
trict Magistrate’s order, dated 8th Septem- 
ber 1945. Now, a moment’s consideration will 
show that the prosecution was a contradiction 
in terms inasmuch as if the applicant was a 
person who had not got himself registered in th© 
Supply Office, Muzaffarnagar, as required by 
provision No. ( 2 ) cited above, then the 4th pro- 
vision referred to above could not possiblj' apply 
to him because it is applicable only to a “person 
registered under clause (2).“ The language of the 
other two provisions is not quite clear but they 
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seem also to be applicable only to registered 
Khandsari dealers or manufacturers, for it is 
obvious that no rule could be made applicable 
to a person who had not been registered and had 
not obtained a licence. 

[ 2 ] At the request of the Crown Prosecutor 
the learned Magistrate held a summary trial 
and the defence raised by the applicant was that 
be had already applied for a licence and had 
been told by the Supply Department that he 
would soon get it by post. He futhec alleged 
that he had manufactured sugar for the purposes 
of private consumption on the occasion of mar- 
riage in his family. The prosecution proved by 
oral evidence that tbe applicant’s house was 
raided on 24th March 1946, by a police 
officer with the result that the following articles 
were recovered: (i) 24 maunds of ready made 
Kbandsari sugar, (2) 10 maunds sugar in Adda. 
<3) 16 maunds Rab, (4) 48 jars of Rab and 32 
maunds of Sheera including other accessories. 
The applicant was convicted and the learned 
trying Magistrate imposed upon him a fine of 
Rs. 100 and it was further ordered that all the 
items of property referred to above shall be 
forfeited to the Crown and their sale proceeds 
shall be deposited in the treasury. 

C3] From this conviction, tbe applicant ap. 
pealed to tbe learned Additional Sessions Judge 
■of Meerut at Muzaffarnagar. At the hearing of 
the appeal it was urged on behalf of the Crown 
that the appeal was incompetent under s. 414, 
Dr. F. C. The learned Additional Sessions Judge 
■came to the conclusion that the contention was 
sound and he, therefore, allowed it to prevail 
with tbe result that tbe applicant’s appeal was 
-summarily dismissed. It appears that the appli- 
cant then put in a petition in revision upon 
which the learned Additional Sessions Judge has 
made a reference to this Court recommending 
for various reasons given by him that the con, 
viction and sentence of tbe applicant be set 
aside. The reference has naturally been con- 
nected with the application in revision. 

C4] It is obvious that it would not be neces- 
sary for me to pass any order upon the refer- 
ence made by the Additional Sessions Judge if 
it is found that the application in revision is 
well founded and must prevail. I have con- 
sidered that applicatiou very carefully and have 
beard learned counsel for the Crown and I find 
that the learned Additional Sessions Judge has 
erred in law in holding that the appeal made to 
him by the applicant from his conviction in the 
summary trial held by a First Class Magistrate 
was not competent in view of s. 414, Cr. P. C. 
Section 414, Criminal P. C. runs us follows: 

“Notwithstanding anything hereinbefore contained 
there shall be no appeal by a convicted person in any 


case tried summarily in which a Magistrate empowered 
to act under S. 260 passes a sentence of fine not exceed* 
ing two hundred rupees only.” 

It may be noted here that a general right of 
appeal is given by S. 408, Cr. P, C. to any person 
convicted on a trial held by an Assistant Ses- 
sions Judge, a District Magistrate or other 
Magistrate of the First Class. Now s. 414 places 
some restrictions on that general right. Being 
a provision of a restrictive character, it must be 
strictly construed as far as possible in favour of 
the subject as against the Crown. The bar laid 
down in S. 414 must be applied only to a case 
which comes clearly within its four corners, 
that is, to a case in which a Magistrate empow- 
ered to act under s. 260 passes a sentence of 
fine not exceeding two hundred rupees only. 
Any case in which a Magistrate empowered to 
act under s. 260 passes a sentence which is not 
merely one of fine not exceeding two hundred 
rupees only but also a sentence of some other 
character, the bar laid down by s. 414, Cr. P. C. 
cannot apply. The simple question in the pre- 
sent case, therefore, is whether the order of 
forfeiture of property passed by the trying 
Magistrate is or is not a part of the sentence 
imposed upon the applicant. It may be pointed 
out here that the property confiscated in the 
present case was much more than Rs. l.ooo in 
value and under S. 32, Cr. P, C. a Magistrate of 
the First Class cannot impose a fine exceeding 
one thousand rupees. The order of forfeiture, 
however, is justified by Rule 81 (4) of the De- 
fence of India Rules which runs as follows : 

“If any person contravenes any order made under this 
Rule, he shall be punishable with imprisonment for a 
term which may extend to three years or with 6ne or 
with both, and if the order so provides any Court trying 
such contravention may direct that any property in 
respect of which the Court is satisfied that the Order 
has been contravened shall be forfeited to His Majesty.’* 

Now, we find that tbe order of the District 

Magistrate of Muzaffarnagar dated 8-9-1915, 

contained the following provision at tbe end: 

“Any person contravening any of the provisions of this 
order shall be liable to punishment under sub-r. (4) of 
R. 81, Defence of India Rules with impri'onment for a 
term which may extend to 3 years or with fine or with 
both and without prejudice to any other punishments 
to which he may be liable, any Court trying the offence 
shall order that tbe material together with its packages, 
if any. in respect of which the Court is satisfied that 
tbe offence has been committed be forfeited to His Maj- 
esty unless for reasons to be recorded in writing the 
Court is of opinion that the direction should not be 
made in respect of the whole or a part of the pro- 
perty.” 

[5] It 13 clear that the order made by the 
District Magistrate prescribes forfeiture as one 
of the modes of punishmeiat and the same con- 
elusion is clearly deducible from the language 
of 11 . 81 ( 4 ), Defence of India Rules. It must, 
therefore, be held that in the present case the 
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trying Magistrate has imposed upon the ap- 
plicant not merely a fine of Bs. 100 but a fur- 
ther punishment of forfeiture of certain property 
belonging to him. The case is, therefore, outside 
the ambit of S. 414, Criminal P. C. and I think 
it would be wrong in these circumstances to hold 
that the applicant had no right of appeal. 

[6] The result, therefore, is that I allow the 
application in revision made by Ohhota and 
direct that the appeal hied by him in the Court 
of the Additional Sessions Judge at Muzahar- 
nagar shall be heard and disposed of in accord- 
ance with the law. It is not necessary for me to 
pass any order upon the reference made by the 
learned Additional Sessions Judge, for it would 
be open to the learned Judge himself upon hear- 
ing the appeal to pass any order demanded by 
law and justice. 

V.B.B. Petition allotoed. 


A. I. R. (34) 1947 Allahabad 368 [C.N,13d.] 

Sinha J. 

Bam Saran — Plaintiff — Appellant v 
Khushi Bam and another • — Defendants — 

Bespondents, 

Second Appeal No. 600 of 1944, Decided onl3'3-1947, 
from decision of Civil Judge, Muttra, D/- 1-4-1943. 

Hindu Law — Alienation — Powers of Hindu 
widow — Legal necessity — Prudent course ol man- 
agement — Alienation for discharging mortgage. 

The powers of alienation which the Hindu Law con- 
fers upon a widow are restricted. The pressure on the 
estate, the danger to be averted, the benefit to be con- 
ferred, these and such like are the heads of legal neces- 
sity. An alienation by her is also justified on the ground 
of prudent course of management : 7 A. I. R. 1920 
All. 345, f?c/. [Para 10] 

There is no pressure on the estate and no danger to 
be averted where the mortgage for the discharge of 
which the alienation is effected is one with possession: 
10 A. 1. R, 1923 All. 535, i?d. on, [Para 12] 

Nor can it be said that the alienation is dictated by 
a prudent course of management where a slight care on 
the widow’s part would have enabled her not only to re- 
deem the mortgage but to save a substantial portion of 
the property. [Para 10] 

CCLSCS 

1. (’20) 1920-18 A. L. J. 41 : 7 A. I. R. 1920 All. 345: 
42 All. 109 : 59 I. C. 162, Pahalwan Singh v. Jiwan 
Das. 

2. (’23) 1923-21 A. L. J. 354 : 10 A. I. R. 1923 All. 
535 : 78 I. C. 1010, liandbu Ram v. Ram Kisbun 
Sonar. 

K, C, Mital — for Appellant. 

M. Jj. ChatUYVedi — for Respondents. 

Judgment. — This is a plaintiff's appeal and 
arises out of a suit for a declaration that the 
sale of 6-9-1940, granted by one Mt, Jhu- 
nia in favour of Khushi Bam, is not binding 
on him. Mt. Jhunia, who was alive on the date 


of the suit, was the widow of one Gokul. The- 
plaintiff claims to be Gpkul's reversioner. 

[ 2 ] The plaintiff came to Court on the allega- 
tion that the sale was not justified by legal 
necessity and that the lady, who was an old 
lady, executed the document without really un- 
derstanding it. The defence, in the main, was 
that the plaintiff was not the reversioner, the 
transaction was justified by legal necessity and . \ 
the lady executed the sale deed after fully un- 
derstanding it. 

[3] The learned Munsif in a judgment, marked 
by care and ability, found that the plaintiff had 
succeeded in proving that he was the reversioner 
of Gokul. He found that part of the considera- 
tion mentioned in the sale deed was fictitious 
and as for the other part, he found that there 
was no legal necessity for it. In the result, he 
decreed the plaintiff's suit. On appeal, the learn- 
ed Civil Judge in a judgment which hardly re- 
dounds to his credit, agreed with the learned 
Munsif in his finding that the plaintiff had suc- 
ceeded in proving the pedigree. He also agreed 
with him that part of the consideration was 
ficititious. He disagreed with him with regard ta 
the rest and found that it was justified by legal 
necessity. In the result, he dismissed the suit. 

The plaintiff has come to this Court in second 
appeal. 

[ 4 ] The facts appear to be briefly these: Mt, -v 
Jhunia was the widow of one Gokul who had a 
brother, Bhagwant. The sale deed in dispute 
was executed by the lady for Rs. 1600. Its os- 
tensible consideration was as below: 

(1) Rupees 376 for payment to Kanhaiya Lal’o 
promissory note Ex. C dated 11-4-1932 for Rs. 200; (2^ 

Rs. 225 for payment of Badba Raman’s promissory 
note Ex. F dated 12-8-1933 for Rs. 125; (3) Rg. 600 for 
payment to the mortgagees Mt. Bhabutl, Ganga 8by- 
am, JVloola, Mt, Sundari, Mt. Chironji and Radha Lair 
\7itbout specifying whether the amount was payable 
under one, two or more mortgage deeds and without 
giving any further details about the mortgage or mort- 
gages; (4) Rs. 350 paid in cash and (5) Rs. 30 paid for 
costs of stamp and registration: Total : Rs. 1500. 

[5] The Courts below are agreed that the two 
promissory notes were fictitious. They have 
differed with regard to the 3rd and 4th items — 

R9^ 500 for payment to the mortgagees and 
Bs. 360 paid in cash. The controversy beforo 
me has centred round these two items. j 

[6] The history of the transaction dates back 
to the years 1879 and 1881. On 6-7-1879, Gokul 
the husband of the lady, and his brother, Bhag- 
want executed a usufructuary mortgage in favour 
of Badle, Nand Kishore and Mt. Juglo. Bhag- 
want died issueless and on I6th April, Mt. 
Jhunia renewed the mortgage. The second mort- 
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gage was executed on 20-7-1881, by Gokul in fa- 
vour of Mani Ram. This mortgage was renewed 
by Mt. Jhunia on lS.8-1908, in favour of a num- 
ber of persons. It is for the discharge of these 
mortgages that a sum of Bs.SOo/- was left in the 
hands of the vendee, but, curiously enough, the 
recital is lacking in very important particulars. 
The names of the mortgagors are not mentioned, 
nor is the amount due to them, nor are the dates 
or years, when they were executed, mentioned. 
It is also not clear whether the mortgages sought 
to be redeemed, were one or more than one. 

[7] The learned Munsif found that the old mort- 
gages still remain unredeemed and the sale was 
made, not for the purpose of redeeming the 
mortgages, but for the so-called purpose of pay- 
ing off the fictitious promissory notes, executed 
in favour of Radha Raman and Kanhaiya Lai, 
uncle and nephew. Indeed, he found that Radha 
Raman, Kanhaiya Lai, Ram Hari, a nephew of 
the lady, and the vendee, Khusi Ram, had en- 
tered into a sort of a conspiracy to defraud the 
lady and the object of the transaction was not 
the discharge of the prior debts. The fourth item 
is a sum of Rs. 35o/- alleged to ha^e been paid 
in cash before the Sub-Registrar. The learned 
Munsif found that, out of this sum, a sum of 
Bs. 325/- went to Ram Hari and Bs. 25/- or 
30/- remained with the lady for the ostensible 
purpose of her maintenance. 

[8] The learned Civil Judge, on the other 
hand, found that although according to the reci- 
tal in the sale deed, the sum of Rs. 500/- was 
left in the hands of the vendee, nevertheless, the 
sum due on the earlier mortgage was Rs. 745/- 
He, however, found, that on the date of the suit 
the mortgages had not been redeemed. 

[9] As regards the sum of rs. 350/- the 
learned Civil Judge found that Bs. 120 /. 
out of it went to Ram Hari on account 
of the debt to him from the lady, and the 
balance of Rs. 200/- was deposited with him to 
defray her future maintenance. 

[10] Before addressing myself to the legal 
position created by the earlier mortgages for the 
discharge of which the sum of Rs. 500/- was left 
in the hands of the vendee, I propose to deal 
with the sum of Rs. 350/- (cash) which passed 
before the Sub- Registrar. The learned counsel 
for the respondent had to concede that he can- 
not place before me any authority which affords 
an even remote parallel to the case before me. 
It is too late in the day to challenge the proposi- 
tion that the powers of alienation, which the law 
confers upon a Hindu widow, are restricted. 
The pressure on the estate, the danger to be 
averted, the benefit to be conferred, these and 
such like, are the heads of legal necessity. There 
is another class of cases which has introduced 


yet another head and this had slightly enlarged 
her powers by justifying the alienation on the 
ground of prudent course of managem6nt:vide 
1920 A. L. J. 41.^ It is not pretended that there 
was any 'pressure on the estate' nor was there 
any ‘danger to be averted* or 'benefit to be con- 
ferred’. The sale of the property for the possible 
contingency of maintenance will not, to my 
mind, stamp the alienation with the incidents of 
transaction dictated by a 'prudent course of 
management.’ As I deal with 3 item, the 
sum of Rs. 500/. I shall try to show that a slight 
care would have enabled, her not only to redeem; 
the earlier mortgages but to save a substantial^ 
portion of the property. 

[ 11 ] The usufructuary mortgages embraced 
6. 43 acres. The entire estate of her husband con- 
sisted of 10. 2 acres besides some miscellaneous 
plots. The husband bad, it is common ground, 
died about forty years before the suit, which was 
instituted in 1941. It is not denied that she had 
been able to live on the income derived from tbo 
residue of the land in her hands 3. 59 acres. Not 
only that, she had succeeded in 1903 and 1908 in 
recovering a portion of the property in the bands 
of the mortgagees. 1 find from the judgment that 
one of the mortgages was redeemed by raising a 
loan upon a portion of the property covered by 
that mortgage, with the result that she paid off 
the earlier mortgage, freed from the mortgage 
the rest of the property and retained some money 
in her bands. The sale of an extensive area of 
6. 43 acres for a small amount of Rs. 500/- or Rs. 
745/. must from all points of view, be condemned 
as an improvident transaction. A prudent course 
of management dictated otherwise. She could 
have, as he had done in the past, sold — the trans- 
actions in effect amount to a sale and nothing 
less — a small portion and saved the rest, which 
would have been more than enough for her needs. 

[ 12 ] I, however, do not propose to pursue this 
line of reasoning further as, in the view of law, 
which I propose to take, the transaction is not 
binding upon the plaintiff for yet another reason. 
The mortgages of 1903 and 1908, were mortgages 
with possession. There was, therefore, no pressure 
on the estate and no danger to be averted. In 
circumstances almost similar, this Court in 1923 
A. L. J. 354^ refused to uphold an alienation 
made for redeeming an earlier mortgage, which 
was not mature. Indeed the facts of the present 
case are, if possible, stronger than those of that 
case. That was a case of a hypothecation bond 
which had not become mature and where the in- 
terest was mounting up. Here there was no such 
apprehension. 

[13] I am, therefore, of opinion that the entire 
transaction was beyond the capacity of the lady 
and no part of it is binding upon the plaintiff. He 
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is entitled to the declaration, which was granted 
to him by the learned Munsif. 

[Ill On the date of the suit or even up to the 
date of the decree of the learned Judge, the ear- 
lier mortgages had not been redeemed. The pro- 
per decree to pass, therefore, is that, if the earlier 
mortgages are still unredeemed, the plaintiff’s 
suit shall stand decreed with costs in all the 
Courts. If, on the other hand, they have been 
redeemed, he is entitled to the decree, conditional 
on his payment to Khusi Ham, of the sum of 
RS. 500. 

[16] I, therefore, allow the appeal, set aside 
Ihe decree of the lower appellate Court and restore 
that of the Court of first instance with costs in 
all Courts. The plaintiff, who is entitled to the 
relief claimed shall pay the vendee, Khushi Ram, 
the sum of Bs. 50o/- if the letter has discharged 
the previous mortgages. In case he has not and 
the money is still lying in his hands, the plain- 
tiff' is entitled to an unconditional decree, 

k.s.d. Appeal allowed. 
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Sankar Saran and Raghubar 

Dayal JJ. 

Kashi Prasad v. Emperor. 

Criminal Eevn. Nos. 70 and 71 of 1946, Decided on 
17-4-1947, from order of Sessions Judge, Cawnpore, 
n/- 12-H-1945. 

(a) Criminal P. C. (1898), S. 248 and 403_With- 
drawal of complaint — What amounts to. 

The Inspecting Assistant Commissioner of Income-tax 
filed a conoplaint for prosecution of the accused under 
S. 52, Income-tax Act read with S. 177, Penal, Code. 
The accused was summoned and appeared on the day 
fixed but the complainant did not appear and (pertain 
necessary documents were also not filed. The Magis- 
trate received a letter from the complainant requiting 
him to send back the complaint as the record of t e 
case was with the Income-tax Appellate 
that the complaint would be filed again with all 
connected documents. The Magistrate thereupon or r 
ed the papers to be sent bad: and other papers to be 

consigned to record room: ^ 

Held that the order of the Magistrate did 
to the grant of withdrawal of the complaint and there- 

fore did not operate as an acquittal 

Case law discussed. CParas 8 A 17] 

(■46-Com), Cr. P. C., S. 403, Note 8. 

(b) Criminal P. C. (1898). S. 439-Order granting 
withdrawal of case— Interference in revision 



ncion.^'"' [r«ml6] 

(’4’6-Com) Cr. P. C., S. 439, Note 17, Pt. 2. 

Cases referred: — 

1 (’S7) 12 Mad. 35, Queen-Empress v. Sivarama. 

2 (’76) 25 W, R. 64 Cr, The Queen v. Zuhoorul Hug. 
3* (’01) 25 Bom. 422, Queen Empress v. Hussein Haji. 

4. i’Srj) 22 A. I. R. 1935 All. 366: 157 I. C. 205, Alopi 

Din V. Emperor. ^ 

5. (’23) 10 A. I. B. 1923 Cal. 725: 771. C.892, Shermull 

V. Corporation of Calcutta. 


6. (’33) 20 A. I R. 1933 Nag. 78: 29 N. L. R. 201: 143 
I. C. 77, Eanhaiya Lai. v. Baljaath Mahasri. 

7. (’29) 16 A. 1. R. 1929 Nag 133: 25 N. L. B. 6: 118 
I. C. 63, Mt. Rujula V. Emperor. 

8. (’38) 25 A. I. R. 1938 Nag. 76 : I. L. R. (1939) Nag, 

86; 172 I. 0. 130, DattatrayaGovindrao v. Emperor. 

9. (’34) 1934 A. L. J. 1061: 21 A. I. R. 1934 All. 1025: 

153 I. C. 407,Mahadeo v. Emperor. 

10. (’38) 25 A. I. R. 1938 Nag. 334: I. L. R. 1939 Nag. 

393: 174 I. C. 510, Satwarao Nagorao v. Kanbarao 
Bhagorao. « 

11. (’20) 7 A. I. R. 1920 Pat. 362: 57 I. 0. 657, Gopi f 
Bari v. Emperor. 

12. (’39) 26 A.I.R. 1939 Cal. 220 : I.L.R. (1939) 1 Cal. 

407 : 180 I. 0, 384 (S.B.), Devendra ^:umar v. Yar 
Bakht. 

S. N. Verma and Brijlal Gupta — for Applicant, 

Deputy Government Advocate— iot the Crown. 

Raghubar Dayal J. — This revision is con- 
nected with Criminal Revision No. 7i of 1946 as 
the facts leading to the common point for deter- 

miuation are identical. 

[2] The Inspecting Assistant Commisaoner of In- 
come-tax, Cawnpore, filed two complaints against 

Kashi Prasad for his prosecution under S. 62, 
Income-tax Act read with S. 177, Penal Code 
on 14-8-1944. The complaints were transferred to 
the Court of the Additional City Magistrate on 18bh 
August. The accused was summoned for 9th Sep- 
tember. He appeared that day. The complainant 
did not appear. Certain necessary documents 
wero also not filed. On 12th October the Magistrate 
sent a letter to the complainant saying that the 
case had been, adjourned thrice for want of 
prosecution and that the next date fixed was 
18 th October. On 18th October, the Magistrate 
received a letter from the complainant. It reads 

as follows: . , . * j 

‘T have the honour to request you kindly to send 
back the complaints filed in the above case because the 
records of the case are with the Income-Tax Appellate 
Tribunal, Allahabad, and are not likely to be in our 
hands till the end of this week. The complaints will be 
presented again with all the connected documents.” 

[3] The Magistrate wrote on this letter: 

“Record be sent back.” 

[ 4 ] The order sheet for this date said that the 
papers be sent back and the other papers be con- 
signed to records. 

[5] On 6.7-1945, the two complaints were 
received back with a letter. On 14th July the 
Court asked the complainant to file documents 
early and ordefed that the files be taken out 

from the Record Room. 

[6] On 5 9 - 1945 , the accused applicant filed 
an objection to the revival of the proceedings ■ 
on the main ground that the cases being sum- 
mons cases, the withdrawal of the complaints on 
ie-7-1944, w’ould be withdrawal under S. 248, 
Criminal P. G. and its result would be . tM 
acquittal of the accused and that, therefore, 
could not be tried on the same facts a 

time. This objection o£ the accused applicant did 
not find favour with the Magistrate and 
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Sessions Judge. It is, therefore, that the appli- 
cant has filed this revision. We are of opinion 
that the revision has no force. 

[7] It is true that on the withdrawal of a 
complaint under s. 248, Criminal P. 0. an 
accused is to be acquitted as the section says: 

“I! a complainant, at any time before a final order is 
passed in any case under this chapter, satisfies the 
Magistrate that there are sufficient grounds for per- 
mitting him to withdraw his complaint, the Magistrate 
may permit him to withdraw the same and shall there- 
upon acquit the accused’". 

The section, therefore, requires firstly that the 
complainant should makes request for the with- 
drawal of a complaint, secondly that be should 
satisfy the Magistrate that there are sufficient 
grounds for the Magistrate’s permitting him to 
withdraw the complaint, thirdly that the Magis- 
trate should permit the withdrawal and lastly 
that the Magistrate should acquit the accused 
after he had permitted the withdrawal. None of 
these facts appears to have been in e^^istence in 
the course of proceedings on the complaints in 
the suit. 

[8] The complainant's letter, dated I8th 
October, does not indicate in the least that the 
complainant desired to give up the prosecution 
of the accused-applicant on the allegations made 
in the complaint. No reason is given in that 
application for any desire of the complainant to 
withdraw' the charges. The order of the Magis- 
trate on that letter is a very brief order and 
says nothing about bis being satisfied with the 
ground, if any, for the withdrawal of the 
complaint. The Magistrate does not record that 
he is satisfied with the reasons and that he per- 
raits the withdrawal. In fact it does not appear 
from the record that the Court exercised any 
judicial discretion in the matter or even pur- 
ported to pass any judicial order. The Court hap. 
pened to have fallen into adopting a wrong 
procedure as the request for the return of papers 
was made by a Public Officer. The papers filed 
in Court are not returned in that manner. The 
Magistrate passed no order about the fate of the 
accused. He neither said that the complain t was 
withdrawn nor that, in the circumstances that 
the complaints w’ere returned to the complainant, 
the assused would be discharged or acquitted. It 
appears that the Magistrate treated the matter 
as a routine one and just noted on the letter 
received that the record be sent. This order was 
amplified by the Court reader in the order-sheet 
with respect to the papers which w'ere not to be 
returned to the Income-tax Commissioner. It 
would not be a matter for surprise if the order 
about the return of papers w’as passed by 
the Magistrate either outside the Court or in the 
absence of the accused. There appears nothing 
on the record to indicate that the cases were 


called up for hearing and that the order for the 
return of record was passed in the presence of 
the accused. We are of opinion that the com- 
plainant’s request for the return of papers did 
not amount to a request for the withdrawal of a 
complaint and that the Court’s order, in any way, 
did not amount to any permission for the with- 
drawal of thecase.lt follows, therefore, that the 
order of 18th October can in no way amount to an 
order under s. 248, Criminal P. C. It cannot 
amount to an order of acquittal of the applicant. 

[9] The mere fact that the papers were retur- 
ned to the complainant does not amount to 
the withdrawal of the complaint. The loss of the 
complaint paper or theft of the complaint paper by 
the complainant himself will not amount to a with- 
drawal of the complaint. The essential idea behind 
the withdrawal of a complaint is that the complain, 
ant desires not to take any further action against 
the accused on the basis of the allegations made 
against him or, in other words, that the complain, 
ant practically withdraws the allegations. 

do] The order passed by the Magistrate was 
in effect an order granting an indefinite adjourn- 
ment to the complainant in the special circum- 
stances urged in the letter — the circumstances 
being that the necessary documents were not 
with the complainant but were with the Appel- 
late Tribunal. The order for the return of the 
complaints to the complainant was a wrong 
order and related merely to the custody of the 
complaints and any error in that matter does 
not go to the root of that question. 

Cll] Learned counsel for the applicant referred 
to the cases reported in 12 Mad.35^ 25 W. R. 62,* 
25 Bom 422.'^ All these cases are distinguishable. 
There the complaints were withdrawn. The 
actual orders passed were that the accused be 
discharged. It was held that the orders of dis- 
charge were wrong and that these orders really 
amounted to an order of acquittal which the 
law contemplated in those circumstances. 

[ 12 ] The view we have taken finds support 
from some reported cases. In A. i. R. i935 ALti. 
366* it was observed at page 366 that 

“a withdrawal by a public prosecutor is withdrawal 
from the prosecution of any person for any act or 
omission made punishable by any law; that ia, the 
Public Prosecutor states that be does not want to pro- 
secute for certain alleged acts or omissions. In the 
present case there was no case under S. 21S, Penal 
Code.” 

In the present case, the complainant did not 
even state in his letter dated 18tb October 
that there was no case against the accused and 
that he, therefore, wanted to get back the 
papers. 

[13] In A. I. R. 1923 cal. 725^ it was held that: 

‘‘Section 247, Criminal P. C. "ives the Magistrate a dis- 
cretion and the absence of a complainant in a summon? 
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case caDDOt result in the acquittal of the accused 
without the Magistrate passing any order in exercise of 
that discretion.” 

The principle enunciated is applicable to the 
present case. Unless the Magistrate passes an 
order that the complaint is allowed to be with, 
drawn, the mere return of the complaint will not 
amount to an order of withdrawal, and, there- 
fore, the consequences of a withdrawal will not 
follow. 

[14] In A. I. B. 1933 Nag. 76® at p. 60 it is 
observed : 

"No consent of the Court to the withdrawal of the 
prosecution in respect of an offence under S. 363 was 
ever obtained and it is laid down in A. I. R. 1929 Nag. 
1337 that an order passed under S. 494, Criminal P. C. 
must be passed like any other considered order and 
the Magistrate is bound to give his reasons. A fortiori 
is the Magistrate bound to give his consent to a with- 
drawal? no tacit assent may be assumed. From the 
order passed— and this is the only record of what took 

place it would appear that the Magistrate did not 

think that his consent was necessary. The Code lays 
down that the consent is necessary and the order 
giving the consent is, as has been held in this Court, 
a judicial order.” 

In that case the Magistrate ignored the com- 
plaint under S. 3C3, Penal Code on the state- 
ment of the Prosecuting Inspector that this sec- 
tion be dropped and the case was transferred to a 
second class Magistrate. It was, therefore, held 
that the order did not amount to an order gran- 
ting withdrawal of the complaint. The same 
view was repeated in A. I. R. 1938 Nag. 76®. 

[16] The case may be looked at from another 
aspect. The order of the Magistrate for the 
return of the complaint was an order not con- 
templated by the Criminal Procedure Code. 
The Court has no jurisdiction to return the 
complaint. The order was, therefore, an invalid 
order and, as such, can have no “effect. Refer- 
ence may be made to the case reported in 1934 

A. li. J. 1061®. , , 

[16] Another way of looking at the case at 

this stage ia that if the order of the Magis- 
trate bo taken to be an order granting with- 
drawal of the complaint, the order is bad mas- 
much as no adequate grounds for the withdrawal 
of the complaint were put forward and the 
Magistrate did not exercise his discretion judi- 
cially in allowing the withdrawal of the case. 
If the complainant had known that bis errone- 
ous request for the return of the complaint 
instead of direct request for the adjournment of 
the case for a sufficiently long time had led to 
the acquittal of the accused, the complainant 
could have come up in revision and in all pro- 
bability the order allowing the withdrawal and 
consequently acquitting the accused would have 
been set aside. This Court has the power to 
revoke the order granting withdrawal of a 
case. This has been held in A. I. B. 1938 Nag, 


334,^® A. I. B. 1920 Pat. 362^^ and A. I. E. 1989' 
Cal. 220.^^ 

[ 17 ] We are, therefore, of opinion that the 
order of 18-10-1944 did not amount to the grant 
of withdrawal of the complaint and, therefore, 
did not operate as an acquittal of the accused 
and that the present trial of the accused on the 
re-submission of the complaints in July 1946 is- 
valid. We accordingly dismiss this revision; 

d.h. Revision dismissed. 


[C, N, 140.] 
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Bal Govind — Appellant v. Shri Ram and 

a7iother — Respondents. 

First Appeal No. 480 of 1942, Decided on 8-8*1946» 
from decision of (Temporary) Civil Judge, Cawnpore, 
D/-29-8-1942. 

Succession Act (1925), S. 263— Defective citation 
— Just cause. 

Where a will has been proved to be genuine, the 
grant of the letters of administration cannot be revoked 
merely on the technical ground that the 8*^^^ 
made without citing proper parties : 15 A. I. B. 

P. C. 2. Foil. 

Case referred : — 

1. (’28) 7 Pat. 221 : 15 A. I. R. 1928 P- C. 2 : 65 I. A. 
18 : 107 I. C. 14 (P. C.), Mt. Ramanandi Kuer v. Mt. 

Kalawati Kuer. 

N. P. Asthana, G. S. Pathak and B. R. Avasthi — 
for Appellant. 

.Q AT rind S. Zakir AH — for Respondents. 


Malik J. —This appeal has been filed by one 
Bal Govind who had filed an application for 
revocation of letters of administration granted 
to the respondents. 

[ 2 ] Mt. Raj Rani was the wife of the appel- 
lant, Bal Govind. She died in the year 1941. It 
was alleged by the respondents that she had 
left a will dated 28-11-1941. An application 
for the letters of administration on the basis of 
the will was filed in the Court of the learned 
Temporary Civil & Sessions Judge, Cawnpote, 
on 2-2-1942 by Shri Ram on behalf of him^ 
self and his younger brother, Shyam Lai, who 
was a minor. In that application no relations of 
Mt. Raj Rani were cited to whom special cita- 
tion could be issued. Even the name of her 
husband was not disclosed in that application as 
one of the persons to whom notice should 1^ 
sent, though in the body of the application it 
was mentioned that she was daughter of Jodha 
and wife of Bal Govind. Under S. 278, Succes- 
sion Act (39 [xxxix] of 1926) the application for 
letters of administration should contain tn® 
names of the relatives of the deceased and 
their respective residences so that notices should 
be issued to them. No notice was therefore issued 
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to Bal Govind and the letters of administration 
were granted to the applicants, Shri Ram and 
Shyam Lai. On 8-7-1942, Bal Govind filed 
an application for revocation of the letters of 
administration on the ground that no notices 
were issued to him and the letters of administra. 
tion were fraudulently obtained by concealing 
the name of Bal Govind. It was further men. 
tioned that the will was forged and the lady bad 
died on 24-11.1941, four days before the date of 
the alleged execution of the will. The lower 
Court had, therefore, two points for decision 
before it, firstly, whether just cause had been 
made for the revocation of the grant of letters 
of administration on the ground that special 
citations were not issued to Bal Govind, and 
secondly, whether the letters of administration 
should not be granted because the will relied 
upon by the applicants was a forged will. Both 
the parties produced witnesses. It appears that 
the objector, Bal Govind, led his evidence first 
and it was after the close of his evidence that 
the witnesses were examined on behalf of the 
respondents. The lower Court considered the 
evidence produced on behalf of the objector as 
well as on behalf of the respondents and came 
to the conclusion that the will was genuine 
and held that there was therefore no sufficient 
cause for the revocation of the letters of adminis- 
tration. It is against that order that Bal Govind 
has filed this appeal. 

[3] lisarned counsel for the appellant has 
argued that the proper procedure for the Court 
below was to have annulled or revoked the 
letters of administration that had already been 
granted and then asked the propounders of the 
will to prove the will in the presence of the ob- 
jector and issued fresh letters of administration 
if the Court was satisfied as regards the genuine, 
ness of the will. His argument is that Shri 
Bam and Shyam Lai knew of the existence of 
Bal Govind and of his relationship to Mst. Raj 
Rani. They had, therefore, deliberately, when 
making the application for letters of admin- 
eitration, omitted his name though they were 
bound under S. 278 to mention his name 
as one of the persons to whom special citations 
should be issued. He has urged that under S. 
2C3, Indian Succession Act, the grant of 
probate or letters of administration may be 
revoked or annulled for just cause and the fact 
that the letters of administration were obtained 
by concealing from the Court something material 
to the case was a just cause for the revocation 
of the letters of administration. The argument 
of learned counsel is that this was a case where 
if his client had come to know of the proceed, 
ings and special citations had been issued to 
him, he would have put the applicants to prove 


the will and the will would have been proved in 
his presence and he would have had an opport- 
unity of cross-examining the witnesses and 
producing other evidence before the Court to 
show that the will was not genuine. This argu. 
ment of the learned counsel has no doubt great 
force and if the matter had been only at the 
preliminary stage we would have held that, by 
reason of the fact that the applicants bad not 
cited the husband as a pprson to whom special 
citation should be issued, the ex parte grant of 
the letters of administration should be revoked 
and the applicants should be directed to prove 
the will in the solemn form. But the difficulty 
has arisen by reason of the fact that the parties 
themselves produced evidence on the question 
of the genuineness of the will and after having 
recorded such evidence as the parties wished to 
produce, the Court came to the conclusion that 
the will was genuine. It would be useless waste 
of time if we were now to ask the Court below 
to revoke the letters of administration and record 
the evidence afresh which has already been 
recorded and then to grant letters of adminis- 
tration. 

[4] In a case where the procedure adopted by 
the trial Court was the same as in this case 
their Lordships of the Privy Council held that 
neither party could be said to have been preju- 
diced by the procedure adopted and went into 
the question whether the will was or was not 
genuine, see 7 Pat. 221 .^ Dealing with this point, 
their Lordships after quoting S. 50, Probate and 
Administration Act of 1881 , which has now been 
replaced by s. 263, Succession Act, observed 
as follows; 

“It is apparent that the plaiDtiff io this case set up 
both these grounds foe revocation (that is, that the 
grant was made without citing parties who ought to 
have been cited and the will of which probate was 
obtained was a forgery). . . If these issues were tried 
separately and the plaintiS succeeded on the first issue, 
that in itself would be sufficient for revoking the pro- 
bate; but it would still be open to the defendant to prove 
the will and, if she succeeded, the probate would stand. 

“If on the other hand the plaintiff .failed on the 
first issue that would not preclude her from proceeding 
to prove her second ground, viz., that the will was 
forged, and the probate would stand or fall, nceordin<» 
to the result.” ° 

[5] It would appear from the above quotation 
that where a will has been proved in the solemn 
form, after citing the parties who ought to have 
been cited and there is no just cause for revoca- 
tion. if any one of them challenges the validity 
of the will, and wants the probate revoked on 
that ground, then it is for him to prove that the 
will was forged. If, on the other hand, there is 
sufficient ground for revoking the probate apart 
from ^ the question of genuineness of the will 
then it is for the propoundor of the will to prove 
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the will afresh in the presence of the objector. 
Their Lordships go on to observe that these .two 
issues might have been tried separately, but they 
were not so tried in fact as evidence was given 
by each party in support of their respective cases 
in both issues together and not separately. That 
is exactly what has happened in this case, and 
under these circumstances, we consider that it 
would be proper that we should consider the 
evidence for ourselves and see whether the deci- 
sion of the Court below that the will is genuine 
is correct. We do not think that we can merely 
on the technical ground, that proper parties 
were not cited, now hold that this appeal should 
be allowed and the grant of letters of adminis. 
tration should he revoked and the case sent back 
for consideration of the question whether the 
will is or is not genuine. [Their Lordships dis. 
cussed the evidence as to the genuineness of the 
will and concluded :] In the result, we are 
satisfied that the will is the will of Mt. Baj Bani 
and was duly executed by her and the letters of 
administration issued by the Court below cannot, 
therefore, be revoked. This appeal is dismissed 
with costs. 

v.B.B. , Appeal dismissed. 
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Mt. Chanda Devi — Plaintiff — Appellant 
V. Mt. Kirpa and others — Defendants — Res- 
pondents. 

Second Appeal No. 1972 of 1944, Decided on 28-11- 
1946, from decision of Pist Civil Judge, Meerut, D/* 
10-1-1944. 


Easements Act (1882), S. 15, para. 5 — Scope — 
Effect of S. 47. 

Even though the plaintiff or her predecessor might 
have been flowing the water of the roof through the 
ahchak land for a period of twenty years or even 
nevertheless if they ceased to exercise that right “within 
two years, next before tbe institution of the suit where- 
in the claim to which such period relates is contested , 
that right fails ; 17 I. C. 22 (All.) and 1 A.I.R. 19^4 
All. 68, Rcl. on. 

In such a case, S. 47 of the Act cannot be applied and 
it cannot be contended that the right could only be lost 
if it bad not been enjoyed for an unbroken period of 
twenty years. [Para 6] 

Cases referred : — « . . . , 

1 (12) 10 A. Li. j. 227 : 17 I. C. 22, Sultan Ahmad v. 


Waliullah. 

2. (’14) 12 A. L. J. 415 : 1 A. L R. 1914 All. 68 : 24 
I. C. 126, Muhammad Maruf v. Sultan Ahmad. 

S. B. Ij. Qour — for Appellant. 

A. P. Gupta — for Respondents. 


Judgment. — This is a plaintiff’s appeal and 
arises out of a suit for demolition of a wall and 
for possession of the ’land covered by it. There 
was a further relief for a perpetual injunction 
restraining the defendants from making any 
construction. 


[2] The case with which the plaintiff came to- 
Court 'was that she had been the owner of an 
ahchak existing between her house and that of 
the defendants, as indicated by letters ABLM 
in the map attached to the plaint, that the 
plaintiff’s drain drained out water into this- 
abcliak and her latrine water from the latrine 
BODE also flowed through it. She alleged that 
she had been exercising the right of the flow of 
tbe water for more than twenty years and the 
construction of tbe wall by the defendants bad 
blocked the flow. 

[3] Defendants 1 and 2 resisted the claim- 
on the ground that the plaintiff was not the- 
owner of the land ABLM and that there never 
■was any ahchak at the place suggested by the 
plaintiff. It was also pleaded that the latrine 
BCDE was a new construction and the plaintiff 
had not acquired any easement either to flow 
the rain water or the latrine water through 
ABLjM, which was claimed by them as their 
land. 

[ 4 ] The learned Munsif held that the plaintifiT 
was not the owner of tbe disputed land; it, on 
the other hand, belonged to defendants! and 
2. He also found that, though at one time the 
rain water of the plaintiffs roof flowed ^into the 
disputed land, nevertheless the plaintiff a kothas 
or roof had not been in existence for the last 
seven years and so whatever rights she had, she 
has lost. As regards the latrine it was held that 
it was constructed only about seven years before 
the suit and no right of easement could be ac- 
quired by the plaintiff. The learned Judge affirm- 
ed the decision of the learned Munsif. 

[ 5 ] The learned counsel for the appellant in 
this second appeal does not challenge the finding 
of the Court below as regards the latrine. He, 
however, contests the finding as regards the ahchak 
land and also as regards her right to flow the- 
water of the kotha or tbe roof. The finding that 
tbe ahchak land belongs to the defendants and 
not to the plaintiff' is a finding based upon the 
evidence on the record and is not open to chal- 
lenge in this second appeal and I must accept it- 

[6] Tbe learned counsel takes his stand upon 
S. 47, Easements Act and contends that the right 
could be lost if it had not been enjoyed for an 
unbroken period of twenty years, and, as the 
period in this case is only seven years, there can 
be no extinction of the right. This argument 
loses sight of the fifth paragraph of S. 15 of the 
Act which says : 

“Eacb of the said periods of twenty years shall be 
taken to be a period ending within two years, next be- 
fore the institution of tbe suit wherein the claim to 
which such period relates is contested.” 

The view which the Courts below have taken is 
in consonance with that taken by this Court m 
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I 10 A. L. J. 227.^ Chamier, J. in deciding the case 
observed as below : 

"(a) The meaniDg of the findings on the first and 
third issues is that the defendants enjoyed the old 
western right of way over plot No. 1640 as an easement 
and as of right for more than twenty years up to within 
16 or 17 years of this suit and then abandoned it, or at 
all events the southern part of it in order to go direct to 
a new door opened by them. 

(b) It seems to me that the result of these findings is 
w that the defence fails. The para. 5 of S. 15, Easements 
Act seems to render it impassible to acquire a statutory 
prescriptive title to an easement unless and until the 

claim thereto has been contested in a suit The 

para. 5 of S. 15, Easements Act applies to both conti* 
nuous and discontinuous easements.” 

This judgment was affirmed, on appeal under 

s. 10 of the Letters Patent, by a Bench of this 

Court in a case reported in 12 A. L. J. 415.* The 

learned Judges have put it, if I may say so with 

respect, very clearly. Say they : 

“Under S. 15, Easements Act, under which alone the 
right of easement was claimed, the period of user must 
be twenty years or more ending within two years before 
the institution of the suit wherein the claim to which 
such period relates is contested.” 

[7] The result is that, even though the plain- 
^ tiff or her predecessor might have been flowing 
the water of the roof through the abchak land 
for a period of twenty years or even more, 
nevertheless if they ceased to exercise that right 
“within two years, next before the institution of 
the suit wherein the claim to which such period 
relates is contested”, that right fails. I think the 
J view taken by the Courts below is right and I 
dismiss this appeal with costs. 

K. G. D. Appeal dismissed. 


A. I. R. (34) 1947 Allahabad 375 [C. N. 142.] 

Malik and Raghubar Dayal JJ. 

Doongarsee Syamji Joshi and others — 
Plaintiffs — Appellants v. Mukhia Tirhhu- 
wan Das and others — Defendants — Jies> 
pondents. 

First Appeal No. 87 of 1942, Decided on 9-9-1946, from 
decision of Addl. Civil Judge, Muttra, D/- 14-11-1941. 

(a) Hindu law — Religious endowment — Private 
idol— Right of stranger to sue as next friend of idol. 

A deity cannot be treated as a minor to make O, 32, 
C. p. C. applicable so as to enable any disinterested 
third party to bring a suit as next friend of the deity. 

No doubt ordinarily it is the sbebait or de jure or de 
facto Manager who has the right to sue for protection of 
the idol’s property. But it cannot be said that the idol 
MS no right of suit. Where the person in charge of the 
idol and its property acts adversely to the interests of 
the idol, a disinterested third party though notbelonging 
to the founder’s family, can sue as next friend of the 
deity but such a suit must be in the interest of the idol 
and for vindication of its rights, and not for getting 
hold of Its property ; 32 A. I. B. 1945 Cal. 268 : 29 
A. I. R. 1942 Cal. 99 and 24 A. I. R, 1937 Cal. 559, Ref. 
on; Case law discussed. [Paras 8, 12, 13] 

(b) Hindu law — Religious endowment — Pri- 
vate and public idol — Distinction — Civil P. C. 
(1908), S. 92. 


There is really no suoh thing as a private idol being 
the private property of an individual or a family and a 
public idol belonging to the public. According to Hindu 
philosophy, an idol, when it is installed in a temple, is 
the physical personification of the deity and after con- 
secration the stone image gets its soul breathed into it. 
Before an idol can be installed in a temple the temple 
must be dedicated to it and it becomes its private 
property. [Para 15], 

Under the strict Hindu law a temple building is the 
property^ of God and cannot be the private property of 
an individual or a family or a section of the public. The 
property dedicated to an idol in an ideal sense vests in 
the deity, though no Hindu professes to give the pro- 
perty to God. He only dedicates it to the worship of 
God and under the strict Hindu law the King, who is 
the servant and the protector of the deity, is the custo- 
dian of the property: 37 Cal. 128 and 12 A. I. R. 1925 
P« C* 139^ Rclt 0H% QPrft 15^ 

The only difference between a private and public 
temple IS that while in the former the public at large 
have no right of worship or management they have 
these rights in the latter. In both, the rights and liabili- 
ties of the deity are the same. But where property is 
dedicated to the idol with directions as regards the 
income, people who are beneficially interested in the fund 
may have certain independent rights of their own. In 
the case of a public temple the public are entitled to have 
their Eights protected under S. 92, Civil P. C. In the case 
Of a private temple, a person not belonging to the foun- 
der s family has no right to sue as next friend of the 
deity except where the person in charge of the deity acts 
against Its interests and the suit is brought in the interest 
of the deity and for vindication of Us rights. [Para 17] 

(’44-Com) Civil P. C., S. 92 N. 5. N. 8. 

(c) Civil P.C. (1908), S.92_Privateidol-Scheme, 

If can be prepared - Right of person appointed 
trustee or manager to bring suits _ Hindu law _ 
Religious endowment — Idol. 

In a proper case where all parties interested in a deity 
or Its management or worship are impleaded and the 
deity Itself is represented by a disinterested third party 
the Court may prepare a scheme which may be binding 
against third persons not so interested; for example if 
m the case of a private deity alt persons interested 
parties to the suit, a scheme may be prepared 

^ trustee or manager appointed under 
the scheme can claim rent from tenants or eject a tres- 

in his own name as shebait and the 

nf thp defendant to raise the question 

of the propriety of his appointment. Even a de facto 

tTreiied on''"'^ 

law retiea. on. 20 ] 

(’44-Com.) Civil P. C., S. 92 N. 6. 

(d) Civil P. C. (1908), S, 92 _ Private idol- Suit 
to frame scheme—Necessary party— Compromise. 

frame a scheme in respect of a private 
idol the de facto manager or shebait at the time of suit 
IS a necessary party. When he was not impleaded as a 
party a compromise decree passed therein framing a 
bcheme and appointing certain persons as trustees of the 
I properties cannot bind him and cannot be 
made the basis of a suit to eject the de fado manager 

(’44-Com.) Civil P. C. S. 92 N. 28 29 

- Na- 

A suit for a scheme under 3. 92 is filed in a represen- 
tative capacity and on behalf of the public and as such 
the other members of the public may be bound by the 
decifciun. When the suit was not a representative one 
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tbe decree cannot bind anybody who was not a party. 

[Para 20] 

(’44.Com.) Civil P. C., S. 92 N. 7 Pt. 1. 

(f) Letters Patent (Bombay), Cl. 12 — Deity at 
Muttra — Suit against de facto manager — Jurisdic- 
tion of Bombay High Court — Civil P. C. (1908), 

S. 92. 

Where a deity situate at Muttra bad properties at 
Bombay and Muttra and tbe de facto manager carried 
on the worship of tbe deity at Muttra and managed its 
Muttra properties, any suit against the de facto manager 
either for possession of the property situate there or 
for a scheme could not under cl. 12 be filed in Bombay 
High Court. [Para 23] 

(’44-Com.) Civil P. C., S. 92 N. 38. 
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Malik J. The facts of this case are very 

simple. One Kbetsi Tilloo was a Hindu residing 
in Bombay. He came to Muttra and ultimately 
settled there. He had a private deity and before 
he died he executed a will dated 25-10-1909, 
by which be dedicated all his properties to the 
deity. The deity is known as Charnarvind Sri 
Thakur Gokuleshji Maharaj and is installed in 
the house situate in Golpara at Muttra. In 
accordance with the terms of this will one Mt. 
Saraswati Bai, who was no relation of Khetsi 
Tilloo and, as a matter of fact, belonged to a 
different caste, was appointed the manager and 
mutwalli after him. On her death, one Ghaturbhuj 
son of Dongersi, who was the wife’s sister’s son 
of Khetsi Tilloo. was to be the mutwalli. Khetsi 
Tilloo did not nominate any one as mutwalli 
after Ghaturbhuj. He, however, appointed four 
persons as managers or supervisors and gave 
them the right to nominate a mutwalli after the 


death of the two persons nominated by him. 
The will farther provided that the four persons 
nominated by him or their survivor had the 
right to appoint a successor to any of them. 
It is admitted that the four supervisors are all 
dead and that they took no interest in the deity 
or in its management, nor did they appoint any 
one as their successor. It is further the 
common case of the parties that Chaturbbuj 
Doongarsee predeceased Mt. Saraswati. 

[21 Khetsi Tilloo died on 27-3.1914. On his 
death, Mt. Saraswati became the mutwalli and, as 
such, was in possession of the property dedicated 
to the deity. Ghaturbhuj died sometime in the 
year 1936 and Mt. Saraswati died in September 
1936. Mt. Saraswati had on 27-2-1936 executed 
a will under which she appointed Mukbia Tir- 
bhuwan Das, defendant 1 as the mutwalli. This 
she musthave'done as she realised that Ghaturbhuj 
being already dead and the four supervisors 
appointed by the founder having all died there 
was no one who could appoint the next mutwalli. 
She further nominated five persons as trustees 
or super visors, and gave them the same powers as 
had been given to the supervisors appointed by 
Khetsi Tilloo, the only difference being that 
while the will of Khetsi Tilloo was a brief docu- 
ment, Mt. Saraswati’s was more elaborate and 
contained clearer directions as to the'management 
and S6WU, puja> After the death of Mt. Saraswati, 
Mukbia Tirbhuwan Das, defendant 1 took charge 
of the deity and its sewapuja and took possession 
of the properties at Muttra. Since September 
1936 Mukbia Tirbhuwan Das has thus been 
managing the property of the deity at Muttra. 

[3] In the trust properties are included houses 
NOS. 106 and 107 situate in mohalla Khand 
Bazar, Qazi street, Bombay. In the will of 
il^hetsi it was provided that Ghaturbhuj Doonar- 
see was to realise the rent of these houses and 
pay Rs. 50 per month to Mt. Saraswati for tbe 
expenses of the Thakurji and the rest of the 
income he could utilise for his own purposes. It 
is clear from the will of Khetsi that the two 
houses were dedicated to the deity but Ohatur- 
bhuj during his lifetime was to remain in posses- 
sion of the two houses and utilise the balance 
of the income, after payment of ES. 60 for his 
own purposes. There is no provision for 
Ghaturbhuj ’s wife or his descendants. After the 
death of Mt. Saraswati, whenMukhia Tirbhuwan 
Das got into possession of tbe property of the 
deity at Muttra and started managing the same, 
he gave notice on 19-10-1936, to Mst. Velabai 
widow of Ghaturbhuj, claiming RS. 2,500 from 
her as the income of the houses. Mt. Velabai, it 
appears, did not send any reply. On 1-7-1937 
plaintifi 1 Doongarsee Shyamji Joshi of Bom- 
bay, filed a suit in the Bombay High Court as the 
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next friend of the deity against Velabai for 
possession of the properties belonging to the 
diety and for the preparation of a scheme. The 
suit was compromised and a compromise decree 
was prepared on 6th August 1937 under which 
Dongarsco Shyamji Jhosi, Gordhan Das Vallabh 
Das Dayal and Velabai were appointed mana« 
gers and trustees of the i^roperties of the deity. 

[ 4 ] It is on the strength of this consent decree 
of the Bombay High Court that the present suit 
was filed. In the plaint the plaintiffs claimed 
that defendant l was not a validly appoin- 
ted mutwalli of the deity and was not entitled 
to attend to or carry on the worship. Possession 
of the house in Muttra was claimed and it was 
prayed, among other prayers, that a decree in 
favour of the plaintiff’s for possession of the 
house and certain movable properties might be 
passed in their favour. It may be noted here 
that no allegations were made in the plaint 
about mismanagement of the properties nor 
was there any charge that defendant 1 had not 
duly performed (?) and looked after the deity. 
The plaint was based simply on the allegation 
that the defendant had no legal right to posses- 
sion as Mt. Saraswati could not appoint her 
successor and that the plaintiffs were legally en- 
titled to bring the suit and to eject the defen- 
dant and obtain possession of the property. 

[5] The suit was defended on the ground that 
y the plaintiffs had no right to bring the suit. The 

defendant alsD alleged that he had been duly 
appointed the mutwalli and that he was not 
bound by the decree of the Bombay Court to 
which he was no party and which was further 
alleged to be a collusive decree. Defendants 2 to 
6 were the supervisors nominated by Mt. Saras- 
wati and it does not appear that they filed any 
written statement or took any interest in the 
suit. Defendant 6, Bhikhimal Saraf, (who on the 
death of Ram Das defendant became defendant 
5 ), was in possession of certain movables belong, 
ing to the deity and was, therefore, impleaded. 
He too does not appear to have put in any 
appearance. 

Cc] The lower Court framed nine issues. It held 
that Mt. Saraswati had no right to appoint 
her successor and the defendant was, therefore, 
not a duly appointed mutwalli, but be was in 
fact, in possession of the property and was the 
, dc facto manager of the deity. As regards the 
plaintiffs, the lower Court hold that plaintiffs 1 
to 3 had no right to bring the suit and that iho 
defendant was not bound by the decree of the 
Bombay High Court which the lower Court held 
was also collusive. The result, therefore, was that 
the plaintiffs’ suit was dismissed with costs. 

[ 7 ] The plaintiffs have filed this appeal. On 
behalf of the plaintiffs, learned counsel for the 
1947 A/48 &, 49 


appellants has urged two points. His allegations 
are firstly that the diety is himself a party to 
the suit through a next friend and the position 
of a deity being exactly the same as that of a 
minor, any one could file a suit as the next friend 
of the diety and if the lower Court bad consi- 
dered that another person should bo appointed as 
the next friend the Court should have made the 
appointment, but no such objection having been 
taken it must be now accepted that plaintiffs 1 
to 8 could act as the next friends of the deity 
and the deity being the owner of the property 
the suit was hound to be decreed. His next 
argument is that the decree of the Bombay High 
Court preparing the scheme of management is 
binding on all, and though the defendants were 
no imrties to the same, their only remedy was to 
go to the Bombay High Court and to ask that 
Court to modify the scheme if they could satisfy 
that Court that the scheme was not in (he best 
interest of the deity and that the defendant 
could not in this case ask the Court to go behind 
that decree and to hold that plaintiffs 1 to 3 
were not the properly appointed trustees of the 
property at Muttra. 

C8] The first argument of learned counsel is 
that any one can file a suit as the next friend of 
the deity and that to such a suit the prousions of 
O. 32, Civil P. C. though strictly not applicable, 
ehould be applied so that the decree could be 
passed in favour of the deity aud all that the 
Courts need see is whether the person purporting 
to act as the next friend has any interest adverse 
to the minor and in case the Court is of the 
opinion that the person purporting to act as the 
next friend is not a proper person, the Court may 
appoint some one else. Learned counsel has fur- 
ther developed this argument by urging that the 
deity was a plaintiff to the suit as plaintiff 4 and 
that the suit was brought on behalf of the deity 
by plaintiffs 1 to 3 as the next friends. Tho defen- 
dants, if they bad any such objection, should 
have urged in the Court below that plaintiffs 1 to 
3 had some interest adverse to the deity, and in 
that case the Court might have appointed an- 
other next friend on the analogy of o. 32 and the 
■rules in that order framed by this Court. That 
the defendants never having taken any such ob- 
jection in the Court below it must bo held that 
no objection could be taken to plaintiffs 1 to 3 
acting as next friends of tho idol. The analogy 
of a deity being treated as a minor is a very' 
imperfect analogy and we cannot carry it far 
enough to make o. 32, Civil P. C. applical^lc. In 
cases where the sebaits of a temple have done 
something which is obviously adverse to the 
interest of the institution it may be that the 
Courts would allow a disinterested third party to 
file a suit, but such suits must be filed in the 
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interest of the foundation or the deity, as the 
case may be. The cases relied on by learned 
counsel where a sebait transferred property be- 
longing to the deity and a stranger was allowed 
to file a suit as next friend can be distinguished 
on that ground. 

[9] Learned counsel has relied on the case in 
A. I. B. 1945 cal. 376.^ In that case an applica- 
tion was filed by Sm. Karunamoyee Dassi 
who wanted to be appointed the next friend 
of the plaintiff deity Thakurani Sri Sri Anna- 
purna Debi with the object of continuing the 
suit in the name of the idol for the setting 
aside of certain transfers of the debutter pro- 

- i^erty made by the sebait. The argument was 
that ordinarily the proper person to sue on 
behalf of an idol was the sebait and that in 
certain circumstances it may be that some- 
body else could be appointed to look after the 
interests of an idol in a suit. It was held by 
Sen J. : 

“ It is obvious that circumstances may well arise 
when it would be impossible to expect any of the 
sebaits to Institute a suit ; for instance, all the sebaits 
may be misappropriating debutter property and secu- 
larizing it; the idol may be despoiled by all the 
sebaits acting in concert. In such a case, it is not 
possible to expect any of the sebaits to institute a suit 
to protect the property of the idol. In those circum- 
stances what is to happen? It seems to me that the 
only course open would be for some person to come 
forward and institute a suit as the next fciend'of the 
idol. The matter would first come up before the Court 
by a suit being instituted by a person claiming to be 
next friend of the idol. It would be permissible for the 
defendants thereafter to come up before the Court and 
contest the fitness of the next friend to act as such. The 
Court would then investigate the matter and decide 
upon the suitability of the persons instituting the suit 
to act as next friend.” 

[10] Learned counsel strongly relied on these 
observations, but, to our mind, those observa- 
tions must be restricted to a suit of the nature 
before that Court where the suit was brought 
obviously in the interest of the deity to pro- 
tect it from its sebaits who were trying to 
misappropriate the debutter property, the rea- 
son being that in a case of that kind the only 
way the Court could give relief to the deity 
was by holding that the action of the sebaits 
was illegal and was not binding on the deity. 

[11] Learned counsel has also referred to 
certain observations of a Bench of the Calcutta 
High Court in A. I. R. 1945 cal. 268.^ The facts 
of that case were that there was a suit filed by 
a Hindu deity Sri Sri Iswar Sridhar Jieu 
Thakur for the recovery of some money lent, and 
the question that arose in that case was who was 
the proper person entitled to represent the deity 
in that suit. Tushar Eanjan claimed to repre- 
sent the deity as one of the plaintiffs (plaintiff 2), 
the suit being constituted as one by the deity 


represented by its sebaits. Plaintiff 1 was Nir- 
mal who was also one of the sebaits. The other 
sebait Harimohan was impleaded as a pro 
forma defendant. The trial Court at first held 
that the loan was not due to the deity, but 
the advance was made by Harimohan out of 
his private funds and dismissed the suit. There 
was an appeal in the Calcutta High Court 
which was allowed and the case was remanded. ^ 
After the remand none of the plaintiff-sehaits 
appeared and the pleader informed the Court 
that he had no instructions to proceed with the 
case. The result was that the suit was dismissed 
for default. It was at this stage that Jyoti Prasad 
appeared on the scene and claimed that he had 
been appointed sebait under a document execut- 
ed by Harimohan who was one of the sebaits 
and he filed an application for restoration of 
the suit on the allegation that the other sebaits 
had entered into a collusive arrangement with 
the debtors at the expense of the deity and the 
question, therefore, arose whether Jyoti Prasad 
could continue the proceedings. Various points 
were raised in the case, one of the points being 
whether the suit must be deemed to be a suit 
by the deity or by the sebait. It was argued 
that if it was a suit by the sebait then Jyoti 
Prasad's application to continue the suit must 
be deemed to be barred by limitation under 
s. 22 (1), Limitation Act, The main discussion 
in the case centred round the point whether 
the right to sue vested in the deity or in its 
sebaits, as it was held that Jyoti Prasad was 
also a duly appointed sebait. The case is not 
very helpful for the decision -of the point 
whether a third party can or cannot file a suit 
as next friend, but even in that case Joyti 
Prasad was allowed to continue the suit on the 
finding that the sebaits who had originally 
filed the suit had colluded with the defendants 
and had done something which was prejudicial 
to the interest of the deity. The decision of 
this Court in 46 ALL. 319^ by Byves and 
Daniel JJ. is also to the same effect. That 
was a suit for the recovery of property wrong- 
fully alienated by the sebait and it was held 
that the suit by a disinterested person connect- 
ed with the idol acting as its next friend was 
maintainable. 

[12] In the case before us there are no alle- 
gations that it is in the interest of plaintiff 4, , 
the deity, that the defendant should be remov- ^ 
ed and plaintiffs 1 to 3 put in charge of iia 
property, nor are there allegations of any 
waste or mismanagement. There are no allega- 
tions in the plaint that defendant 1 is not a fit 
person to look after the deity or that he is not 
looking after the deity and its property properly. 
Neither the defendant nor plaintiffs 1 to 3 
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can claim to be the properly appointed sebaits 
of the deity and Saraswati Bai, who was th6 
last sebait, was as great a well wisher of the 
deity as plaintiffs 1 to 3 and it cannot be said 
I that when she selected defendant 1 and put 
him in charge, though strictly speaking she 
may not have had the legal authority, she did 
not act in the best interest of the deity. The 
^ result of accepting the argument of learned coun- 
^ sel would be that any person can constitute 
himself as the next friend of a deity and file a 
suit in the name of the deity for possession of 
the property by the dispossession of a de facto 
sebait who may be managing the property and 
looking after the deity to the satisfaction of 
everybody and get hold of the property in the 
name of the idol till such time as he is dis- 
possessed again by somebody else. We are not 
prepared to hold that such is the law that any 
third person can constitute himself as next 
friend and file a suit and claim an absolute 
right to possession of the property simply be- 
cause be has filed the suit in the name of the 
deity. 

[13] Learned counsel for the respondent has 
placed great reliance on a decision of their 
Lordships of the Judicial Committee in 32 cal. 
129.* In that case their Lordships dealing with 
the respective rights of an idol and its sebait 
held that though the idol was the owner of the 
property the sebait had the right of manage- 
ment, and dealing with the question of limita- 
tion whether a suit brought by a sebait who 
was a minor on the date when the cause of 
action arose and who brought the suit within 
3 years after attaining majority was within 
time, their Lordships observed : 

But UBSumisg the religious dedication to have 
been of the strictest character, it still remains that the 
possession and management of the dedicated property 
belongs to the sebait. And this carries with it the 
right to bring whatever suits are necessary for the 
protection of the property. Every such right of suit is 
vested in the sebait, not in the idol. And in the present 
case the right to sue accrued to the plalntiS when he 
was under age 

Learned counsel for the respondent has urged 
that the idol has no right of suit and the right 
vests only in the sebait. The point was fully 
considered by Nasim Ali and Biswas JJ. in A.i.R. 
1945 Cal. 268^ and by Nasim Ali and Pal JJ. in 
I.Ij.B. (1941) 2 Cal. 477.® In the latter case Nasim 
^ Ali J. pointed out the similarity and the difference 
between a minor and a Hindu idol. In every 
suit the question arises whether the suit is 
brought in the enforcement of the right which 
vests in the plaintiff who has filed the suit, 
and in a case where a sebait has filed a suit for 
the enforcement of his own rights there can 
be no doubt that he is entitled to maintain the 


suit in his own name. An idol, though it is a 
juristic person, is in charge of its sebait who, 
for all practical purposes, represents it. But 
there may be oases where the right of the 
sebait and the right of the idol are at conflict 
and in such a case it may be that the idol may 
bring a suit for the vindication of its righ& 
through a disinterested third party as its next 
friend. We do not think we can accept the 
contention of learned counsel for the respon- 
dent that an idol has no right of suit at all, 
though we agree with him that a suit in the 
name of the idol can be filed only in the interest 
of the idol and not with the object of getting 
hold of its property by the person purporting 
to act as next friend. 

[14] Learned counsel for the respondents 
has also relied on a decision of the Calcutta 
High Court in A. I. E. 1937 cal. 659® where in a 
case of a private debutter it was held that a 
third party, who was not a member of the 
family, had no right of suit and that such right 
was possessed only by a de jure manager or by 
a de facto manager who was in possession of 
the property and was exercising the right in the 
interest of the idol. His contention is that this is 
a case of a private debutter and the deity and 
its property are in the possession of the defen- 
dant who is, therefore, its de facto manager and 
the plaintiffs’ suit being a suit for possession 
merely on the strength of the compromise 
decree of the Bombay High Court the only point 
for decision in the case is how far the compro* 
mise decree of the Bombay High Court binds 
the deity and the defendant. To our mind, this 
contention is correct, though we must say that 
there is a certain amount of misconception 
about the term “private idol” and “public idol”. 

[15] There is really no such thing as an idol 
which is the private property of an individual 
or a family or which belongs to the public. 
According to Hindu philosophy, au idol, when 
it is installed in a temple is the physical per- 
sonification of the deity and after consecration 
the stone image gets its soul breathed into it. 
Before an idol can be installed in a temple, the 
temple must be dedicated to it and it becomes 
its private property. The books of ritual contain 
a direction that before removing the image into 
the temple the building Itself should be formally 
given away to God for whom it is intended. The 
sankalpa, or the formulae of resolve, makes the 
deity himself the recipient of the gift which, as 
in the case of other gifts, has to be made by the 
donor taking in his hands water, sesamum, the 
sacred kush grass and the like. It is this cere- 
mony which divests the proprietorship of the 
temple from those who had built it and vests it 
in the image which by the process of vivification 
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has acquired existence as a juridical personage. 
A temple building, therefore, under the strict 
Hindu law is the property of God and the idol 
and cannot be the private property of an indivi- 
dual or a family or a section of the public. The 
property dedicated to an idol in an ideal sense 
vests in the deity, though no Hindu professes to 
give the iDroperty to God. He only dedicates it 
to the worship of God and under the strict 
Hindu law the King, who is the servant and 
the protector of the deity, is the custodian of the 
property : see 37 Cal. 128*^ at p. 153. 

[16] In 62 I. A. 245,® a case in which the 
question of the location of the private idol was 
in suit, their Lordships of the Judicial Commit- 
tee observed : 

“ It must be remembered in regard to this branch of 
the law that the duties of piety from the time of con- 
secration of the idol aro duties to something existing 
which, though symbolising the Divinity, has in the eye 
of the law a status as a separate 'persona," 

At page 255 of the same report their Lordships 
refused to give countenance to the argument 
that the idols or images which Mutty Lai had 
set up were his personal property and that he had 
left them absolutely to Jadu Lai and Jadu Lai 
might, if he bad so pleased, have thrown them 
into the river. Again at page 256, their Lordships 
have observed : 

“ Au argument which would reduce a family idol to 
the position of a mere movable chattel is one to which 
the Board can give no support. They think that such 
an argument is neither in accord with a true concep- 
tion of the authorities, nor with principles.” 

In that case, though the temple was a private 
temple, their Lordships held that the will of the 
idol in regard to location must be respected 
and sent the case back to the High Court of 
Calcutta with a direction that the idol should 
appear by a disinterested next friend appointed 
by the High Court, so that the wishes of the 
idol may also be ascertained by the Court with 
respect to its location. 

[17] To our mind, the only difference between 
a private and public temple is that while in a 
private temple the public at largo have no right 
to worship or right of management, they have 
these rights in a public temple. In both such trusts 
the rights and liabilities of the deity must 
always” be the same. This does not apply to a 
case where, though the property is dedicated to 
the idol, there are further directions as regards 
the income and in such cases people, who are 
beneficially interested in the fund, may have 
certain independent rights of their own. In the 
case of a public temple the public have a right 
of worship and a right of management and they 
are entitled to have their rights properly pro- 
tected under S. 92, Civil P. 0. In the ease of a 
private temple the Court would not entertain a 


suit at the instance of a person who can have no' 
interest in the temple as he does not belong to* 
the family of the founder. Courts may, in those 
special cases where the person in charge of a pri- 
vate temple or its properties has done some- 
thing against its interest, allow a member of the 
public to act.as the next friend of an idol to 
bring a suit solely in the interest of the idol and 
for the protection of the property, but such a 
suit cannot be entertained unless it is clear that 
the suit has been filed in the interest of the idol 
and for the vindication of its rights. We have 
already held that there are no allegations in the 
plaint that this is a suit of that nature. The suit 
is in vindication of the right of plaintiffs l to 3 
to be the persons entitled solely to look after 
and manage the property of the deity and that 
claim of the plaintiffs can only be based on the 
compromise decree of the Bombay High Court. 

[ 18 ] Coming to the decree of the Bombay 
High Court, we have already mentioned the 
circumstances in which the consent decree was 
passed by that Court. The suit was filed on the 
original side of the Bombay High Court by 
Thakur Goklesbji Maharaj through its friend 
Doongersey Shamji Joshi of Bombay against 
Velabai, widow of Chaturbhuj Doongersey. The 
relief claimed in the plaint, as appears from the 
consent decree, was that it be declared that the 
properties described in Exs. A and B to the 
plaint, that is, the properties in Bombay and 
Muttra, belonged to the deity and that some fit 
and proper person be appointed to conduct the 
worship of the plaintiff deity with power to 
take charge of and manage the said properties 
and lastly that a scheme be framed for regulat- 
ing the worship of the plaintiff and for appoint- 
ment of successors to continue the worship of 
the plaintiff.- Velabai was not interested in the 
trust or the triist properties, she being the widow 
of Chaturbhuj Doongersey who had predeceased 
Saraswati Bai. Chaturbhuj Doongersey was the 
wife’s sister’s son of the founder and it cannot 
be said, therefore, that he belonged to the family 
of the founder. His widow was no doubt in 
wrongful possession of the bouse property in 
Bombay, otherwise she bad no interest. We do 
not know what interest Doongersey Shamji 
Joshi bad in the deity. The case was compro- 
mised and Doongersey Shamji Joshi, Velabai 
and one Gordhandas Vallabhdas Dayal, became 
the managers and trustees under this compro- 
mise. In the compromise no rights were reserv- 
ed for the heirs of the founder — we do not know 
whether there were any — and it was assumed 
that the right of W'orship was vested in the 
family of Chaturbhuj Doongersey. Under the 
law, as we have already said, the family of 
Chaturbhuj Doongersey had no such vested 
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A. LB. 


Court, or where the cause of action has arisen 
within the same limits, and if the cause of 
action has arisen in part within the local limits 
of the ordinary original jurisdiction of the 
Court, then with the leave of the Court, or if 
the defendant at the time of the commencement 
of the suit was living or carrying on business 
within those limits. The deity in the case before 
us was in Muttra. The defendant was in charge 
of its property at Muttra and was carrying on 
the worship of the deity at Muttra. Any suit 
against the defendant who was the de facto 
manager either for possession of the property 
situate there or for a scheme could not be filed 
in the Bombay High Court, and we, therefore, 
agree with the contention of learned counsel for 
the respondent that the Bombay High Court had 
no jurisdiction to entertain the suit for prepa. 
ration of a scheme for the worship of the idol 
situate in Muttra. In the result this appeal is 
dismissed and the decree of the trial Court is 
affirmed. Plaintiffs i to 3 must pay the costs 
of the defendant-respondents in both the Courts. 

G.N. Appeal dismissed. 


A, I. R. (34) 1947 Allahabad 382 [C. N. 143.] 
Sinha and Raghubar Datal JJ. 


Bhola Nath and others — Judgment-debtors 
— Appellants v. Panna Lai — Decree-holder 
— Respondent, 

Ex. First Appeal No. 93 of 1945, Decided on 10.3'1947, 
from decision of Civil Judge, Allahabad, D/-31-1-1945. 

Civil P. C. p908), O. 3, R. 4 — Advocate— Power 
to con:)promise. 

An Advocate engaged by the holder of a decrw can 

cornpromise the decree on behalf of his client •without 

specific authority : 17 A. I. R. 1930 P. C. 158, Rel. on. 

^ [Paras 8, 9] 


(’44-Com) C. P. C., O. 3 R. 4 N . 7 Pt. 7. 

Case referred : — --q. 

1. {'30) 1930 A. L. J. 489: 17 A. I. R. 1930 P. C. 158. 
67 Cal. 1311; 57 I. A. 133: 123 I. C. 645 (P. C.) 
Surendra Nath v. Tarubala Dasi. 

N. P. Asthana, Q. S. Pathdk and B. N. ilfist-a— for 


Appellants. 

Q. P. Bhargava^tor Respondent. 

Sinha J This is an appeal by the judgment- 

debtors against an order of the learned Civil 
Judge of Allahabad, refusing to certify the 
adjustment of a decree. On the basis of a mort- 
gage granted by Bhola Nath and others, Mool 
Chand obtained a preliminary decree for a sum 
of Rs. 9,990-15 0 which was made final on 6.11- 
1943. After the usual proceedings, 22-12-1944 was 
fixed for the auction sale. Mool Chand had mean- 
while transferred his decree in favour of the res- 
pondent, Panna Lai. 

[23 On 21.12 1944, that is one day before the 
date of the sale, the judgment-debtors presented 
an application, supported by an affidavit sworn 


by Bhola Nath, under o. 21, R. 2 , Civil P. C. pray- 
ing for the adjustment of the decree, on the 
allegation that it bad been settled that Panna 
Lai would accept Rs. 7,000 in full satisfaction 
of the decree. This application was resisted by 
Panna Lai. He did not say that there was no 
talk of an adjustment. His case was that it was 
agreed that the money would be paid to him 
by 1st of December, and, as that was not done, 
the negotiations failed. 

[3] The learned Civil Judge found that the 
story with which the judgment-debtors went to 
the Court in support of their application, was 
not a true story; on the other hand, the truth 
lay with Panna Lai. In the result, he rejected 
the application. The judgment-debtors have 
come to this Court in appeal against that order. 

[ 4 ] When the case came before u3 on the 6th 
instant, we thought it was pre-eminently a case 
for compromise and granted a short adjourn- 
ment. No compromise has been arrived at. 

[5] Panna Lai had examined in support of 
his version one Mr. Vishwanath Pande, a lawyer 
practising in the Pistrict Courts. The judgment- 
debtors had, in support of their version, exa- 
mined another lawyer. Mr. Lakshmi Das Gupta 
also practising in the District Courts. The 

lay between these two versions, and we thought 
an amicable settlement would, in the pecuhar 
circumstances of the case, he conducive to the 
interest of all concerned. It is, however, to he 
regretted that a settlement has not been possible, 

[6] The learned Civil Judge has devoted con- 
siderable time and care to the case, but it is 
obvious that he has based his judgment largely 
on the statement of Mr. Vishwanath Pande. In 
so doing, he has discredited the version of the 
other lawyer, Mr. Lakshmi Das Gupta. It is 
true that there are circumstances, which, seem- 
ingly, tend in favour of the version of the decree- 
holder, but a careful analysis of the whole of 
the evidence principally, the probabilities of the 
case, tip the scale in favour of the judgment- 
debtors. We do not propose to follow the learned 
Civil Judge in accepting, at its face value, the 
testimony of Mr. Vishwanath Pande and reject- 
ing altogether the testimony of Mr. Lakshmi 
Das Gupta. We do not propose to address 
ourselves in detail to their statements. We pre- 
fer to rest our decision upon the probabilities of 
the case and upon such evidence as fits in with 
those probabilities. (After considering the evidence 
and probabilities of the case and holding that 
there was a compromise his Lordship proceeded:! 

[7] Dr. Sen has also contended that the 
vakalatnama did not confer any power 

Mr. Vishwanath Pande to come to terms on ^ 
half of his client. In the first place, the state- 
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mentof Mr. Vishwanafch Fande itself militates 
against this suggestion. He says: 

'^Pacna Lai when 1 preyed told me that ii he was 
paid Bs. 7,000 by 1-12- 1944, he would accept it In 
total satisfaction of the decree.'* 

Whether the initiative for the compromise 
came from Mr. Yishwanath Fande himself, or 
it was taken at the instance of his client, the 
fact remains that a stage was reached when 
Mr. Yishwanath Fande purported to act on 
behalf of his client and under his instructions. 

[8] It is too late in the day, after the pro. 
nouncement of their Lordships in 1930 A. L. J. 
489,^ to contend that a specific authority to com. 
promise is necessary. Say their Lordships at 
Ipage 492: 

"They are of opinion that Ur. Sircar, as an Advo- 
cate of the High Court, had, when briefed on behalf of 
the defendant in the Court of the Subordinate Judge 
of Hoogly, the implied authority of his olient to settle 
the suit. Tbeir Lordships have already said that he must 
be treated as though briefed on the trial of the suit. 
Their Lordships regard the power to compromise a suit 
as inherent in the position of an Advocate in India." 

[9] We are of opinion that Mr. Yishwanath 
Fande had, by virtue of bis position as an advo- 
cate and also because he bad received de- 
finite instructions from bis client, ample power 
to settle tbe dispute. We have also come to 
the conclusion that the story of the judgment, 
debtors that tbe matter had been compro- 
mised at a sum of Bs. 7,000 is borne out by 

V the probabilities of the case. We might repeat 
that, in arriving at our conclusion, we have been 
influenced solely by the probabilities. We mean 
no aspersion upon Mr. Yishwanath Fende. Nor 
do we share the criticism by the learned Civil 
Judge of the conduct of Babu Lakshmi Das 
Gupta. 

[10] We, therefore, allow the appeal, sot 
aside tbe order of the Court below and hold that 
there was an adjustment of tbe dispute within 
the meaning of o. 21 , B. 2 , Civil F. C. 

[11] We are informed by the learned counsel 
for the parties that the auction sale was held on 
22-12-1944, and Fanna Lai has withdrawn a sum 
of Bs. 8059-12-0 out of the sum deposited by tbe 
appellants. In view of our decision that there was 
an adjustment of the decree at Rs. 7,000, Fanna 
Lai is entitled to retain only a sum of Bs. 7,000 
and must refund the balance. He shall do it 
within a fortnight of this date. 

[ 12 ] We have, on a consideration of all the 
facts, come to the conclusion that this is a fit 
case in which the parties should bear their own 
costs throughout. 

G.N. Order accordingly. 


^ A. I. R. (34) 1947 Allahabad 383 [G.N. 144.] 
Yerma C. J. and Wali Ullah J. 

District Boards Bijnor — Applicant v. 
Mohammad Abdul Salam — Opposite Party. 

Civil Eevn. No. 604 of 1944, Decided on 7-1-1947, 
from order of Dist. Judge, Moradabad, D/- 28-7-1944. 

(a) Provincial Insolvency Act (1920), S. 9 (1) (c) 
— Transfer of property by debtor worth more than 
Rs. 100 — Limitation under S. 9 (1) (c) should be 
counted from date of registration of sale dee<i and 
not from date of its execution. 

Where the act of insolvency alleged against the debtor 
is the transfer by him of property worth more than 
Rs. 100 by a regiytered sale deed the limitation of three 
months under S. 9 (1) (c) for a petition by the creditor 
for adjudging the debtor as iusolvent should be counted 
from the date of registration of the sale deed and 
not from the date of its execution: Case law discussed. 

[Paras 6. 7. 11] 

•(b) Provincial Insolvency Act (1920), S. 9 (1) — 
Word "creditor" in Ss. 6 (b), 7, 9 (1) and 54 does 
not include person who becomes creditor of debtor 

after date of transfer or other act of insolvency 

Such creditor cannot apply for adjudging debtor as 
insolvent — Word "creditor" in aforesaid sections 
cannot be interpreted in same sense as word "cre- 
ditors** in S. 53, T. P. Act — Provincial Insolvency 
Act (1920), Ss. 6 (b), 7 and 54. 


The word “creditor" as used in Ss. 6 (b), 7, 9 (1) and 
54 does not include a person who becomes a creditor of 
the debtor after tbe dale of the transfer or other act of 
insolvency. Hence such a creditor cannot apply for the 
adjudication of the debtor as insolvent: English case 
law considered. [Para 16] 

It is always dangerous to seek to construe one statute 
by reference to words of another. There are important 
differences between the law of insolvency and the pro- 
vision of S. 53, T. P. Act and hence the word "credi- 
tors" in Ss. 6 (b), 7, 9 (1) and 54 cannot be construed 
in the same sense as the word “creditors" in S. 63, 
T. P. Act so as to include those becoming creditors after 
the transfer: 25 A. I. R. 19.33 P.C. 152, Rel.on. 

[Para 13] 

A's suit against B was decreed by the trial Court. 
Dating the pendency of the appeal by B, A realised the 
decretal amount from B and transferred all his pro- 
perty to his wife by a registered sale deed. B’s appeal 
was allowed and A’s suit dismissed. In the application 
by B for adjudging A as insolvent on the ground that 
the transfer by A to bis wife constituted an act of 
insolvency: 

Held that as it was only after the transfer by 4 to 
his wife that B became a creditor of A when his appeal 
was allowed and A's suit dismissed, the petition by B 
for adjudication of A as insolvent was not maintainable. 

[Para 16] 

(c) Transfer of Property Act (1882), S. 53— S. 53 
includes future creditors of transferor. 

The term “creditors" in S. 53 includes not only credi- 
tors of the debtor at the time of the transfer, but also 
those who subsequently become bis creditors, i. e., 
future creditors of the transferor are also within the 
scope of S. 53. [Para 13] 

(’45 Com) T. P. Act, S. 53 N. 11 Pts. 3, 4. 


(d) Provincial Insolvency Act (1920)_Interpreta- 
tion— Applicability of English law— Basis of Indian 
insolvency legislation is English Law of Bank- 
ruptcy _ Reference to English law on point not 
clarified by statute law in India is of great advan- 
tage — Interpretation of statutes. 
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The basis of the Indian insolvency legislation is the 
English law of bankruptcy. In India, as in England, 
the law relating to bankruptcy is essentially the crea- 
tion of statute. In both countries the basis of the law is 
the same viz., the Roman principle of ccssio honoruvif 
or the surrender by the debtor of all bis goods for the 
benefit of his creditors in return for immunity from 
process. It is, therefore, not only permissible but also of 
great advantage to see whut the English law is on a 
particular point which is not clarified by the provisions 
of the statute law in India as it is to day. [Para 14] 

(e) Provincial Insolvency Act (1920), S. 2 0) — 
Word “creditor" is correlative to debtor and signi- 
fies person to whom debt i. e. liquidated or specific 
sum of money is due. [Para 12] 

Casc5 referred : — 

1. (’a5) lb Lah. T65 : 22 A. I. R. 1935 Lab. 565 : 158 
I. C. 226 (F.B.), Lakbmi Chand v. Kesho Ram. 

2. (’34) 58 *Vacl. 16G : 21 A. I. R. 1934 Mad. 637: 151 
I. C. lOol, S. Iswarajya v. Kurubasubhanna. 

3. (’33) 20 A. I. R. 1933 Mad. 185 : 141 I. C. 101, 
Mutliiah V. Official Receiver, Tinnevelly. 

4 . (’38) 25 A. I. R. 1938 Mad. 801 : 179 I. C. 240, 
Venkadari >Somappa v. Ollicial Receiver, Bellary. 

5. (’.34) 21 A. I. R 1934 Nag. 171 : 150 1. C. 834, Kan- 
baivalal v. Sodasbiv Rao. 

6. (’37) 24 A I.R. 1937 Nag. 107 : I. L. R. (1937) Nag. 
403 : IC’9 I. G. G83, G-. W. Godbole v. Marotisa Balusa. 

7. (’38) 25 A. I. R. 1038 Nag. 454 : I. L. R. (1939) Nag. 
377 : 178 I. C. 470, Balkisan v. Bbunu Prasad. 

8. (’44) 31 A. I. R. 1944 Cul. 370, Indo Burma Traders 
Bank Ltd. v, Barada Charan. 

9. (’38) 25 A. I. R. 19.38 ChI. 417 : I. L. R. (1938) 2 
Cal. 275 : 178 I. C. 727, Ramaiianda v. Pankaj Kumar. 

10. (’34) I. li. R. (1934) 12 Rang. 263 : 21 A, I. R. 
1934 Rang. 216: 151 1. C. 670, U, Ba Sein v. MaungSan. 

11. (’37) 24 A. I. R. 1937 Rang. 446; 1937 Rang. L. 
R. 375 : 172 I. C. 12G (F.B.), U On Maung v. Maung 
Shwe Ilpaung. 

12. (’38) 25 A. I. R. 1938 P. C. 152 : I. L. R. (1933) 2 
Cal. 381 : 32 S. L. R. 502 : C5 I. A. 263 : 174 I. C. 
564 (P. C ), Nippon Yusen Kaisha v. Ramjibau Serow- 

ge6i 

13. (1878) 39 L. T. 301 ; 48 L. J. Bk. 43 : 27 W. R. 
15C, In re Whelan; Ex parte Sadler. 

14. (1895) 1 Q B. 189, In re King A Boesley. 

15. (1808 1C) 1 Camp 489, Moss v. Smith. 

16. (1927) 1 Ch. 19 : 96 L. J. Ch. 33 : 136 L. T. 1S2, 
In re Debtors (No. 069 of 192G). 

17. (1870) 6 Ch. A. Sifi ; 40 D. .1. Bk. 49 ; 24 L. T. 
782 : 19 W. R. 833, Ex parte Hajwacs. 

18. (1889) 24 Q. B. D, 71 : 38 W. K. 148, In re Hec- 
guard ; Ex parte Hecquard. 

Jagnandan Lai — for Applicant. 

ill. A. Kazmi — for Opposite Party. 

Waliullah J. — This is an application in 
revision under s. 75, Provincial Insolvency Act. 
Ifc arises under the following circumstances: 
It appears that Mohammad Abdul Salam, the 
opposite party, filed suit No. 152 of 1940 for 
recovery of a certain amount of damages from 
the District Board, Bijnor, which is the appli- 
cant before us. This claim was in respect of a 
contract for plying a ferry granted by the Dis- 
trict Board. On 3l.io.l94i the suit was decreed 
for a sum of Rs. 721/4/- with proportionate costs. 
Against this decree the District Board filed an 
appeal in the Court of the District Judge. On 
12-11-1942 this appeal was allowed with the 


result that the suit filed by Abdul Salam was 
dismissed. It appears that while the appeal 
was pending in the Court of the District Judge, 
Abdul Salam in execution of his decree, realised 
a sum of Rs. 874/7/- from the District Board in 
February 1942. Thereafter, while the appeal 
against him was still pending in the Court of 
the District Judge, Abdul Salam appears to 
have executed a sale deed of his entire property 
in favour of his wife on 3.7*1942 for a sum of 
Rs. 800 which was only a portion of the dower 
debt alleged to be due to his wife. This sale deed 
was registered on 13-8-1942, It may be noted 
here that this Court on 24-7-1942 pronounced 
its judgment in Second Appeal No. 89 of 1941 
between the District Board of Bijnor and one 
Mohammad Sharif. This second appeal arose in 
circumstances very similar to those of Suit No. 
152 of 1940, instituted by Abdul Salam against 
the District Board, Bijcoc and the High Court 
decided the case in favour of the District Board 
and against Mohammad Sharif. As mentioned 
above, the learned District Judge allowed the 
appeal on 12-11-1942, with the result that the 
claim of Abdul Salam stood dismissed with 
costs. The District Board took no proceedings 
for restitution under S. 144, Civil P. C. presumably 
because it realised that it would be difficult to 
recover from Abdul Salam the money which he 
had realised in execution of his decree. 

[2] On 13-11-1942, the District Board filed a 
petition in the .Insolvency Court under S. 7. read 
with s. 9, Provincial Insolvency Act, praying that 
Abdul Salam might be adjudged insolvent on 
the ground that he had committed an act of 
insolvency inasmuch as he had transferred the 
whole of his property with intent to defeat or 
delay his creditors within three months of the 
presentation of the application. At the hearing 
of this application, it appears, Abdul Salam as 
^Yell as his counsel were absent. The application 
was, therefore, heard and disposed of ex parte. 
The learned Insolvency Judge held that Abdul 
Salam had transferred all his property in favour 
of his wife in order to defeat the claims of the 
District Board. Ho further held that Abdul 
Salam was not in a position to pay the amount 
due to the District Board. The application was 
allowed on 13-9-1943 and Abdul Salam was 
adjudged an insolvent. 

[3] Against the order of adjudication, Abdul 
Salam filed an appeal in the Court of the Dis- 
trict Judge. Two points were urged in the 
appeal: (l) That the petition of the creditor, i. e. 
the District Board was incompetent inasmuch as 
the act of insolvency on which it was grounded did 
not occur within three months before the presenta- 
tion of the petition. ( 2 ) That a creditor who files 
a petition for adjudging his debtor an insolvent 
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must be a 'creditor* on the date on which the alle. 
ged act of insolvency occurred and farther that he 
must also be a 'creditor* when he presents the peti- 
tion. With regard to the first point, the learned 
District Judge was of the opinion that the period 
of three months should be counted from the date 
of registration of the deed and he thus came to 
the conclusion that the act of insolvency had 
occurred within three months of the date of the 
presentation of the petition. With regard to the 
second point, however, the learned Judge was of 
the opinion that in order to be competent to 
present the petition, the District Board should 
have been a ‘creditor’ of Abdul Salam on the 
date when the act of insolvency occurred, i. e. 
13 8-1942, when the deed w’as registered. In view 
of the fact that the appeal of the District Board, 
reversing the decree in favour of Abdul Salam 
was allowed on 1-2-11-1942, the learned Judge 
came to the conclusion that the District Board 
was not a 'creditor* of Abdul Salam on the 
crucial date. In this view of the matter, the 
appeal w'as allowed and the order adjudging 
Abdul Salam insolvent was set aside on 28-7- 
1914. Against this order of the learned District 
Judge, the District Board, Bijnor, has come up 
in revision to this Court. 

[4] In the first instance this application was 
heard by a learned single Judge of this Court 
who, in view of the importance of the questions in- 
volved and some conflict of authority in other High 
Courts, has referred it for decision by a Bench of 
two Judges. We have heard learned counsel for 
the parties at great length. There are two main 
questions w'hich call for consideration and decision 
in this case: (l) Whether the period of three 
months provided for by S. 9 (l){c), Provincial In- 
solvency Act should be counted from the date 
of the execution of deed, or from tbo date of 
registration of the same ; (2) whether the debt 
on which the insolvency petition is founded must 
be due at the time w’hen the act of insolvency is 
committed. 

[5] Before proceeding further, reference might 
be made here to the relevant provisions of the 

Insolvency Act (Act 6 [V] of 1920). 

"Section G. A debtor commits an act of iasolvency in 
each of the following cases, namely: — 

• • « • « 

(b) if, in British India or elsewhere, he makes a 
transfer of his property, or of any part thereof with intent 
to defeat or delay his creditors; 

(c) if, in British India or elsewhere, he makes any 

transfer of his property, or of any part thereof, v/hich 
would, under this or any other enactment for the lime 
being in force, be void as a fraudulent preference if he 
were adjudged an insolvent; 

Section 9. (1) A creditor shall not be entitled to 
present an insolvency petition against a debtor unless 

(a) the debt owing by the debtor, to the creditor, or, 
if two or more creditors join in the petition, the aggro* 
gate amount of debts owing to suoh creditors, amounts 


to five hundred rupees, and (b) the debt is a liqui- 
dated sum payable either immediately or at some cer- 
tain future time, and (c) the act of insolvency on which 
the petition is grounded has occurred within three 
months before the presentation of the petition. 

Section 5i. (1) Every transfer of property, every pay- 
ment made, every obligation incurred, and every judi- 
cial proceeding taken or suffered by any person unable 
to pay his debts as they become due from his own money 
in favour of any creditor, with a view cf giving that 
creditor a preference over the other creditors, shall, if 
such preson is adjudged insolvent on a petition pre- 
sented within three months after the date thereof, bo 
deemed fraudulent and void as against the receiver, 
and shall bo annulled by the Court.” 

[6] With regard to the first question it is 
obvious that the terminus a quo from which 
the limitation of three months begins to run is 
the time when the act of insolvency occurs. 
The crucial question, therefore, is to determine 
when exactly the act of insolvency occurs in a 
particular case. The act of insolvency alleged 
in the jDresent case is a transfer of property by 
the debtor with a certain intent. The question 
at issue, therefore, resolves itself into the ques- 
tion when exactly the transfer of property took 
place. Hero a written deed of sale was executed 
on 3 7-1942, but as the property involved was 
worth more than Rs. lOO, the deed could 
operate as an effective sale deed only when it 
was registered. Till registration it could not 
have any legal effect as a sale deed. This is 
clear from the provisions of S. 49, Registration 
Act read with s. 54, T. P. Act. It follows 
that title to the property does not pass so 
long as registration is not effected. The ‘fcrans- 

lei'of property’ therefore occurs only when 

and not till then — registration is effected. The 
crucial event on which the transfer of property 
hinges is therefore the fact of registration. Ad- 
mibbedly the registration in the present case 
was effected on 13-8-1942. In our judgment, 
therefore, the point of time when the transfer 
took effect is the point of time when the 
event of registration occurred which caused 
the transferee to become the owner of the pro- 
perty. Learned counsel for the opposite party 
has drawn our attention to the XDi'ovisions of 
S. 47, Registration Act. That section provides: 

47. A registeretl documeot shall operate from the 
time front which it would have commenced to operate 
if no registration thereof bad been required or made, 
and not from the time of it:i registration. 

^ [7] Learned counsel contends that in view 
of the provisions of this section, as soon as regis- 
tration was effected on 13-8-1942, the sale deed 
executed on 3-7-1942 became operative and legal- 
ly effective from 3-7-1942. There is no doubt 
that this proposition is well founded, but in the 
present case, we are not concerned with the 
question of the ^operation’ of the deed of safe; 
but with the point of time when the event hap- 
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pened which made the deed of sale.-Iegally effec- 
tive. Care has to he taken to keep the question 
of the operation of the deed distinct from 
the question of the point of time when the event 
which gives it legal effect takes place. That 
event alone must, in our judgment, determine 
the commencement of the limitation of three 
months provided for in s. 9, Provincial Insol- 
|vency Act. On this question no decision of this 
Court has been brought to our notice but our 
attention has been drawn to several decisions of 
other High Courts. In 16 Lah. 735; A. I. R. 1935 
Lab. 665,^ a Pull Bench of three learned Judges 
of the Lahore High Court took the same view 
that we are disposed to take in the present case. 
It was held: 

"When a petition ia presented alleging that a debtor 
has committed an act of insolvency by deed registered, 
the period of limitation prescribed by sub*s. 1 (a) of 8. 9 
of the Act runs from the date of its registration and 
not from the date of its execution.’* 

Similarly, in 58 Mad. 166 : A. I. R. 1934 Mad. 
637,® a Bench of two learned Judges of the Mad- 
ras High Court, following an earlier decision of a 
learned single Judge of the same Court in A.I.R, 
1933 Mad. 185® held : 

"Where the act of insolvency of a debtor is the exe- 
cution of a sale deed, the period of three months for 
presenting a petition for adjudication by a creditor com- 
mences from the date of registration of the deed and 
not the date of its execution." 

To the same effect is the decision of two learn- 
ed Judges of the Madras High Court in A. i. B. 
1938 Mad. 801,^ where it was held with reference 

to s. 54, Provincial Insolvency Act: 

"For the purpose of S. 64, Provincial Insolvency Act, 
the date of the transfer is the date of registration and 
the transfer cannot be antedated by the operation of 
S. 47, Registration Act. Hence a deed of transfer can be 
impeached under S. 54, if the registration is ejected 
within the three months next preceding the presentation 
of the insolvency petition, even though the execution 
was more than three months before presentation of 
insolvency petition." 

[8] Again, in A. I, R. 1934 Nag. 171,® a learn- 
ed Judge of the Nagpur Judicial Commissioner’s 
Court, following the decision of the Madras High 

Court in A.I.R. 1933 Mad. 185® held : 

"The starting point of limitation for the purpose of 
S. 9 (1) (c) is the date of registration of the deed of 
transfer, and not the date of execution." 

To the same effect is the decision of Pollock J. 
in A. I. R. 1937 Nag. 197 : I. L. R. (1937) Nag. 403,® 
where with reference to S. 54, Provincial 
Insolvency Act, it was held : 

“Tb© limitation for presentation of an application by 
a creditor for adjudging a debtor insolvent on his com- 
mitting an act of insolvency by effecting a transfer of 
bis property, begins to run from the date of the registra- 
tion of the deed of transfer and not from the date of its 
execution." 

At page 198 the learned Judge observed : 

"Though it is no doubt dangerous to speculate on the 
intention of the Legislature, it seems highly improbable 
that the Legislature should ever have intended that 


limitation should run from the date of execution, of 
which the oiedltor had no notice, and that the debtor 
and his transferee should be able to defraud creditors 
by delaying registration for three months. Such an 
unreasonable construction should not readily be placed 
on the section." 

The view taken in A. i. R. 1937 Nag. 197® waa 
taken by another learped Judge of the Nagpur 
High Court, Niyogi J., in A. i. R, 1938 Nag. 464,’^ 
where it was held : 

"The three months period contemplated in S. 64 runs 
from the date of registration of tbetransfer deed because 
it is by registration that the transfer becomes effective 
and the title passes from the transferor to the trans- 
feree." 

At page 454 the learned Judge observed: 

"It is evident that if the period of three months were 
taken to commence on the date of the execution of the 
transfer deed, then it would be open to the insolvent 
and the colluding creditor to defeat other creditors by 
merely delaying registration of the document for more 
than three months. The word ^transfer' means a valid 
and effective transfer which could only take place 
after registration and not by mere execution of docu- 
ment." 

[9] Similarly, in A. I. R. 1944 Cal. 370,® two 
learned Judges of the Calcutta High Court, 
after a comprehensive review of the case law on 
the point, held at page 373 : 

"For the purpose of S. 9, sub-section (1), cl. (c), Pro- 
vincial Insolvency Act, time is to be reckoned from the 
date of the registration of the transfer deed, where the 
Transfer of Property Act requires a registered instrument 
for the transfer which is alleged to constitute the act of 
insolvency." 

In an earlier case viz., A. I. R. 1938 oal. 417 : 

I. L. R. (1938) 2 cal. 276,® a Division Bench of 
the Calcutta High Court bad taken the view that 
for the purpose of S. 54 the date of the execution 
of the deed and not the date of its registration 
was a material date. This view was, however, 
doubted in A. I. R, 1944 Cal. 370® and 
the case was also distinguished on the ground 
that it concerned s. 54 and nob ss. 9 (l) (c) and 
6 (b), Provincial Insolvency Act. 

ClOl The view taken by the Lahore, Madras, 
Nagpur and Calcutta High Courts in the cases 
mentioned above was adopted by a Division Bench 
of the Rangoon High Court in I. L. R. (1934) 
Rang. 263.^® That was a case dealing with 
s. 54, Provincial Insolvency Act but a Full 
Bench of that Court in A. I. R. 1937 Rang. 446,^^ 
has overruled the decision of the Division 
Bench and has held that the date of the execu- 
tion of the deed is the material date. One of 
the learned Judges of the Full Bench, however, 
has remarked that different considerations may 
arise in considering limitation with regard to 
s. 9 (i) (c), Provincial Insolvency Act. 

[11] In view of the decisions of different High 
Courts mentioned above, the preponderance.of 
authority is clearly in favour of the view which 
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we are disposed to take in the present case. We 
accordingly hold that the period of three months 
must be counted from the date of the registra* 
tion of the deed, namely 13-8-1942. 

[12] With regard to the second question stated 
above viz., whether the debt on which the insol- 
vency petition is founded must be due at the time 
when the act of insolvency is committed, the 
answer to the question turns on the proper inter- 
pretationof the expre9sion“with intent to defeat or 
delay his creditors” ins. 6 (b) of the Act. The^Pro- 
vincial Insolvency Act in S. 2 (i) merely says that a 
‘creditor’ includes a “decree-holder”; in terms it 
gives no further indication as to the signihcance 
of the word “creditor”. The word “creditor” is 
undoubtedly correlative to debtor and signifies a 
person to whom a debt, i. e. a liquidated or a speci- 
fic sum of money is due. But the point is whether 
'the word “creditors” as used in the expression 
is necessarily confined to the “creditors” whose 
debt exists; before the act of insolvency is com. 
mitted. No decisions of any of the High Courts in 
India regarding this question have been brought 
to our notice. Learned counsel for the applicant 
has, however, contended that a good deal of assis- 
tance may be derived from the interpretation 
which has been put upon the same expression in 

S, 63 (l), T. P. Act. Section 53, T. P. Act runs thus; 

“Every transfer of immovable property made with 
intend to defeat or delay the creditors of the transferor 
shall be voidable at the option of any creditor so defeat- 
ed or delayed." 

[13] The contention of the learned counsel is 
that it has been repeatedly held by High Courts 
in India that the term “creditors” in this section 
includes not only creditors of the debtor at the 
time of the transfer, but also those who sub- 
sequently become his creditors. There is no doubt 
that it is well settled that future creditors of the 
transferor are also within the scope of s. 63, 

T, P. Act. The law in England relating 
to fraudulent transfers of property, (now s. 172, 
Law of Property Act, 1925) on which the pro- 
visions of S. 63 (1), Transfer of Property Act 
are based is substantially the same but the ques- 
tion remains whether the interpretation put 
upon the expression as used in s. 63, T. P, Act, 
can legitimately bo pub upon the same ex- 
pression when it occurs in the Provincial Insol- 
vency Act. It should not he forgotten that the 
amendment of s. 63, Transfer of Property Act 
in 1929 makes it clear that aub-s. (l) of that section 
does not affect the law of insolvency in any way. 
Further there can be no doubt that tbe object of 
S. 63, Transfer of Property Act, is not to secure 
an equal distrihutioyi of the property of the 
bankrupt whereas the object of s. 54, Provincial 
Insolvency Act, is to ^QGnr:ee.Xi equal distribution 
of the insolvent's property among hia creditors 


and different consequences may flow from that 
distinction. It is obvious that the law of insol- 
vency is much more stringent than the provisions 
of S. 53, Transfer of Property Act, e. g., a prefer- 
ence to one creditor which might be valid under 
S. 53, Transfer of Property Act would, if the debtor 
were adjudged insolvent within three months, be 
deemed fraudulent under s. 54, Provincial Insol- 
vency Act. Similarly, a transfer by a debtor of 
all his property to a particular creditor is not 
necessarily voidable under S. 53, Transfer of Pro- 
perty Act, but under the Provincial Insolvency 
Act it may operate as an act of insolvency or 
at least a fraudulent preference. There are thus 
important differences between the law of insol- 
vency and the provisions of s. 53, T. P. Act. 
In this connection reference might usefully be 
made to the salutary principle of interpretation 
indicated by their Lordships of the Privy Coun- 
cil in A. I. R. 1933 P. C. 152 : 65 I. A. 263 .'^ 
p. 158, their Lordships are reported to have 
observed: 

‘‘Decisions under other statutes have been cited. But! 
it is always dangerous to seek to construe one statute^ 
by reference to the words of another." 

In view of these considerations, in out opinion, 
similarity of the expressions used in the two 
sections is not a good ground for interpreting 
them in the same sense. 

[14] It is beyond question that the basis of the 
Indian insolvency legislation is the English law 
of bankruptcy. In India, as in England, the law 
relating to bankruptcy is essentially the crea- 
tion of statute. In both countries the basis of the 
law is the same viz. the Roman principle of 
cessio honorum, or tbe surrender by the debtor 
of all his goods for tbe benefit of his creditors 
in return for immunity from processt vide En- 
cyclopaedia of the General Acts and Codes of 
India, Vol. 1 , p. 143. It is, therefore, not only per- 
missible but also of great advantage to see 
what the English law is on a particular point 
which is not clarified by the provisions of the 
statute law in India as it is today. According 
to the English law the debt must exist before 
tbe act of bankruptcy. The law is stated thus in 
Halsbury’s Laws of England. Hailsham Edition, 
vol. 2, p. 65 : 

“A person to whom a debt is due from a debtor, or 
who is the holder of-a bill of exchange accepted by a 
debtor, cannot maintain a bankruptcy petition against 
him unless the debt came into existence or the bill of 
exchange was mwed before the date of the act of bank- 
which the petition is founded: (1878) 39 L.T. 

^ 'I' sufficient for the maintenance of a 

petition, if the original debt due by (he debtor accrued 
before the act of bankruptcy wa^ committed; and the 
circumstance that after the commission of tbe act of 
bankruptcy the debt became merged in a judgment will 

not prevent tbe maintenance of the petition: (18951 1 
Q. B. 189.11" \ i 

la William’s Law and Practice in Bankruptcy , 
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Edn. 15 (1937) p. 47, the law on the point 
is stated thus: 

"By the so-called Common Law of Bankruptcy, it 
has always been held that the petitioning creditor’s 
debt must have accrued due before the act of bank- 
ruptcy on which the petition is founded; (1808-16) 1 
Camp. 489;t5 further, the debt must be a liquidated 
debt, though not necessarily payable in 'praesenti, be- 
fore the act of bankruptcy — it is not enough that it be- 
came liquidated after the act of bankruptcy and before 
the petition, (1927) 1 Ch. 19. but the debt need not 
have been due to the petitioning creditor at the date of 
the act of bankruptcy. Thus, if the debt be on a bill of 
exchange accepted before tho act of bankruptcy, it is 
not necessary that it should have vested in the peti- 
tioning creditor before tbe act of bankruptcy ...... A 

bill of exchange accepted before the act of bankruptcy, 
but not issued until after it, will not support a petition: 

vide (1870) C Cb. A. 646t^ It is submitted that 

this is still the law." 

[15] The above statement of the law in Wil- 
liam’s well-known text book has received the ap- 
proval of the Court of Appeal in England in 
(1927) 1 Ch. 19.^® In Ringw'ood’s Principles of 
Bankruptcy (l930), icth Edition, at page 40, the 
law on tbe point is thus stated: 

"The petitioning creditor’s debt must have existed at 
the time of the act of bankruptcy; but if there was a 
good petitioning cieditor's debt at that limo it is iinina- 
terial that judgment has been subsequently obtained for 
it." 

The reason for the rule is thus stated in the 
leading case in (i870) 6 Ch. A. 516^^ at page 549, by 
Mellish L. J.; 

"It has always been tbe settled rule tbat the debt of 
the petitioning creditor must be a debt which existed at 
the time of tbe act of bankruptcy. The law was so settl- 
ed, not on the ground of any express words iu any of 
the Bankruptcy Acts, but because it would he manifestly 
unjjcst that a person toho commits an act of bankruptcy, 
and xvlto happens to have no creditors, or pays all 
his creditors in full, should be liable to be made ban- 
krupt on account of tbat act by some person to whom 
he afterwards becomes indebted." 

And it is further clear tbat a man who is the 
only creditor of a debtor can present a bankrupt- 
cy petition against him: vide Ilalsbury’s Laws of 
England, Hailsbam Edition, vol. 2 , p. 54 and 
-(18S9) 24 Q B.D. 71^® (per Liudley L. J. at p. 76). 

[IG] Sir Diushah Mulla in his well-known book 
on the Law of Insolvency in British India, 1930 

edition at p. 117 has stated the law thus : 

The petitioning creditor’s debt must have existed at 
the time of the act of insolvency. It must also have ex- 
isted at tbe time of the presentation of tbe petition, and 
must have continued to exist at the heating and down 
to the making of tbe order of adjudication. If there was 
a good petitioning cerditor’s debt at the lime of tbe act 
of insolvency, it is immaterial that judgment has been 
subsequently obtained for it and it has become merged 
in the judgment." 

Similarly, in tbe Encylopaedia of tbe General 
Acts and Codes of India, vol, 1 at pages 1G7 and 

250, the law is thus stated : 

"The petitioning creditor’s debt must have been sub- 
sisting when the act of • insolvency was committed: 
(1808-16) 1 Camp. 48915 and (1871) 6 Ch. A. 546.17 

In view of the authorities mentioned above, it 
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must be held that the word "creditors” as used 
in sections 6 (b), 7, 9 (l) and 54, Provincial 
Insolvency Act does not include a person who 
becomes a creditor of the insolvent after the 
date of the transfer or other act of insolvency. 

It follows, therefore, that the District Board, the 
applicant in this case, which became a creditor 
of Abdul Salam only when the appeal was al.| 
lowed and the suit dismissed on 12-11-1942 was 
not competent to file the petition on 13-11-1942. 
The result, therefore, is that the application in 
revision is dismissed with costs. 

G.N. Application dismissed, 
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Sinha j. 

Ram Sahai — Defendant — Appellant v. B* 
Hari Shanker and another — Plaintiffs — 
Respondents. 

yecond Appeal Nos. 1166 and 1574 of 1944, Decided 
on 29-11-1946, from decision of .\ddl. Civil Judge, 
Bulandsbar, D/-1S-3-1944. 

Custom — Landlord and tenant — Right of trans- 
fer— Restraint. 

Where a custom depriving nryot of bis absolute right 
of transfer is pleaded to prevail in a part of a town, 
judicial decisions constitute tbe most satisfactory evi- 
dence. oi it: 26 A.I.R. 1939 P.C. 22, Ref. [Para 10] 

According to the custom prevalent in Sarai Goshaln, 
which forms part of tho town of Bulandshahr (U.P.)- 
a ryot has no right to sell his interest in land without 
the knowledge of his landlord. [Para 13] 

Case referred \ — x 

1. (’39) 1939 A. L. J. 264 : 26 A. I. E. 1939 P.C. 22-; 

I. L. R. (1939) Kar. 98 : 179 I.C. 620, Ajai Verma v. 

Mt. Vijai Kumari. 

C. B. Agarwala — for Appellant. 

Judgment. — These are two appeals by 
the defendants and arise out of two suits for 
possession. The property in dispute consists of 
two plots Nos. 1175 and 1177. Plot No. 1175 is a 
compound known as Narotamwala. The plain- 
tiffs claimed to be thuir owners. Their case is that 
a portion of tbe land was sold by the plaintiffs, 
but tbe bulk of it still remains with them. The 
complaint is that Tullan, son of Kundan and 
grandson of Narotam, occupied a house as their 
ryot, but sold it, without auy right, on 14-3-1933, 
to the defendant, Ham Sahai, without their 
knowledge. They claimed possession of the land 
on the ground that, according to the custom 
prevalent there, tbe transaction was not per- 
missible. The defence was that there was no 
such custom and tbat Tullan had an absolute 
right of transfer. This was suit No. 451 of 1941.' 
Tho connected suit against Chhote was brought 
on similar allegations and was resisted on 
similar pleas. 

[2] The property in dispute lies in a p^’t of 
the town of Bulandshahr, known as Sarai 
Gosbain. The learned Munsif found tbat the 
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plaintiffs had failed to prove that the plots in 
dispute lay within their land or that they were 
their owners. He also found that the custom 
pleaded by the plaintiffs did not exist. In the 
result, he dismissed both the suits. 

C3] On appeal, the learned Additional Civil 
Judge disagreed with the learned Munsif on both 
the points. He found that the plots in dispute 
lay within the ambit of the plaintiffs’ proprie. 
tary rights. He also found that the custom pre- 
vailed in the locality. The defendant has come 
to this Court in second appeal. 

[4] I have heard the learned counsel for the 
appellant at great length and have given my 
anxious consideration to the case. I have come 
to the conclusion that the judgment under 
appeal is correct and must stand. 

[ 5 ] Bulandsbahr is one of the towns in these 
provinces. Sarai Goshain was founded about 
two hundred and seventy years ago. The learn- 
ed Munsif found that it is not an agricultural 
village and has all the appearances of a mohalla 
inhabited by lawyers, doctors and others, who 
flourish in a town or a city. He also found that 
this mohalla was never distinct or separate 
from the town of Bulandsbahr. lie further found 
that Bulandsbahr itself was converted into a 
municipality in the year 18G6. These were the 
reasons which weighed w’ith him in coming to 
his conclusion that such a custom could not pre- 
vail in the i^articular area. 

[6] The learned Additional Civil Judge, how- 
ever, found that, in view of the entry in the waj- 
ib-U‘Jarz and in view of a number of judgments 
on the record, the custom must be deemed to be 
established. I have no doubt in my mind that 
this conclusion is correct. 

[ 7 ] The tvajih-ul-arz consists of three sec- 
tions. The first relates to houses belonging to 
ancient owners, the second to ryots settled by 
zamindars or inns and miscellaneous bouses; 
the last portion deals with the resumed muafi, 
nazul, etc., etc. 

[&] It appears to me that the trial of the case 
proceeded on the assumption that the house in 
dispute fell in the second category and it is not 
open to the learned counsel for the appellant to 
go back on that position. 

[ 9 ] It is contended by him that it was admit- 
ted by the plaintiff in bis deposition that the 
Sarai in question was never separate from the 
town of Bulandsbahr and it was not open to 
the lower appellate Court to spoil out a new 
case. I shall assume that he is right and the 
description of the place given by the learned 
i\IuDsif is a true description. I, however, feel 
that the judgments hold the field. Not by mere 
presumptions raised by the physical features, 
the history or geography of the place, could the 
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scale be turned in favour of the defendant. He 
should have led positive evidence, but this he has 
failed to do. 

CIO] It cannot be denied that judicial deci- 
sions constitute the best evidence in a case of 
such a character. In Roy’s Customs and Custo- 
mary Law in British India (I9n) at page 580 
it is said: 

“Though judicial decisions ate not necessary for the 
establishment of a custom, yet they are certainly the 
most satisfactory evidence of it. Instances of an enfor- 
cement of a custom are good evidence ...” 

Indeed their Lordships of the Judicial Committee 
in a case which w’ent from this Court, 1939 
a. Ij. j. 264,^ have gone the length of hold- 
ing that “the proof of actual instances of such 
a custom taking effect is not necessary.” 

[11] The plaintiffs in this case stand on surer 
ground by placing before the Court a large 
number of instances in w’hich the custom pleaded 
by them has been recognised injudicial decisions. 

[12] It is nob necessary to deal with all the 
judgments on the record. I shall allude to just 
a few. They range from a period between 1906 
and 1941. The first judgment is of 28 11-1906. It 
is a judgment by a Munsif. It was a case of a sale 
by a ryot in this very mohalla. The second is 
a judgment of 4-3 1908. It is again a case of a 
sale. The third is a judgment of 17-2-1920. The 
facts of the case do not seem to be clear, bub 
the trend of the judgment indicates that the cus- 
tom was upheld. The last judgment is of 30-3-1936. 

[ 13 ] I have made no reference to a number 
of other judgments, which deal with the question 
of abandonment, inasmuch as the learned coun- 
sel for the appellants contends that they cannot 
afford a proper guide for the determination 
of the question in hand, although the contention 
does not necessarily command my assent. The 
area in dispute may not be an agricultural area, 
but the question still remains whether it posses- 
ses some of the incidents of an agricultural 
village, one of them being prohibition against 
transfer by a ryot. The instances, which deal 
with the case of a transfer by a ryot are quite 
enough to establish the custom. I am of opinion 
that, if there were no other evidence on the 
record than the judgments referred to, which are 
all in favour of the custom, the plaintiffs must' 
be deemed to have discharged the burden of| 
proof. As against this the defendants have, as I 
have already said, nobbing to fall back upon ex- 
cept presumptions. 

[14] I think the view taken by the Court bo- 
low is right and I dismiss the appeals, but, as 
the respondents have not entered appearance, I 
make no order as to costs. Leave to appeal 
under the Letters Patent is refused. 

v.B.B, Appeals dismissed. 


390 Allahabad Ajudhia Prasad v. U. P. Government (Bind Basni Prasad A. I. E; 


A. I. R. (34) 1947 Allahabad 390 [C. N,U6.] 
Verma and Bind Basni Prasad JJ. 


Ajudhia Prasad — J udgment-dehtor — Ap- 
pellant V. The U. P. Government — Decree- 
holder — Bespondent, 


Ex. Second Appeal No. 1044 of 1945, Decided on 
26-7-1946, from decision of 2nd Civil Judge, Muzafiar- 
nagar, D/‘3-l-1945. 

(a) Limitation Act (1908), Art. 182 — Abatement 
of appeal — Starting point of limitation. 

An order declaring an appeal to have abated is in 
efiect an affirmation of the decree of the Court below 
and amounts to a tinal order within the meaning of 
Art. 182 and therefore limitation begins to run against 
the decree-holder from the date of such order and not 
from the date of the decree under appeal: 28 A. I. R. 
1941 All. 371, Eel, on; 1 A. I. R. 1814 P. C. 65 and 
1 A. I. R. 1914 P. C. 66, Disting. [Para 3] 

('42'Com,) Lim. Act, Art. 182, Note 41. 

(b) Limitation Act (1908), Art. 182 — ‘‘Appeal*’ in- 
cludes revision. 

The word “appeal” should not be interpreted in the 
narrower sense of the term as used in the Code of Civil 
Procedure. The word “appeal” occurring in Art. 182 
includes revision: 24 A. I. R. 1937 Mad. 385 (P. B.) and 
27 A. I. R. 1940 Mad. 281, Eel. o«; 19 A. 1. R. 1932 
P. C. 165, Eef. [Para 4] 


(’42'Com) Lim. Act, Art. 182, Note 33 pt. 1. 

(c) Civil P. C. (1908), S. 2 (3) andO. 27, Rr. Sand 
9 (Allahabad) — Government incurring costs in de- 
fending public officer has interest in suit and is 
entitled to be reimbursed if the defence prevails — 
Suit against Government officer dismissed — Decree 
directing costs of suit to be paid to Government — 
On Government officer’s death, Government as 
decree-holder held entitled to apply for execution 
of decree for realisation of costs from plaintiff. 

[Paras 7 & 9] 

(d) Civil P. C. (1908), S. 2 (3) — Decree-holder. 

A decree-holder need not be a party to the suit A 
person in whose favour an order capable of execution is 
made would be a decree-holder: 19 A. I, B. 1932 Mad. 
193, Eef. [Para 9] 

(’44-Com) C. P., C. S. 2 (3) N. 2. 

Cases referred: — 

1. (’41) 1941 A. L. J. 480 : 28 A. I. B. 1941 All. 371 : 
I. L. R. (1941) All. 658 : 197 I. C. 800, Murlidhar v. 

Mahabir Singh. t . 

2. (’14) 36 All. 284 : 1 A. I. R. 1314 P. C. 65 : 41 I. A. 
104 : 23 I. 0. 644 (P. C.), Batuk Nath v, Mt. Munni 
Dei. 


3. (’14) 36 All. 350 : 1 A. I. R. 1914 P. C. 66 : 23 I. C. 
649 (P. C.), Abdul Majid v. Jawahir Lai. 

4. (’32) 1932 A. L. J. 643 : 19 A. I. R. 1932 P. C. 165: 
59 I. A. 283 ; 60 Cal. 1 : 137 I. C. 529 (P.O.), Nagen- 
dra Nath De v. Suresh Chandra De. 

5. (’37) I. L. B. (1937) Mad. 616 : 24 A. I. R. 1937 
Mad. 385 : 168 I. C. 561 (P.B.), Chidambara Nadar v. 


Rama Nadar. 

6. (’40) 27 A. I. R. 1940 Mad. 281 : 189 I. C. 185, Kri- 
shnamacbari v. Changalraya Naidu. 

7. (’32) 19 A. I. R. 1932 Mad. 193 : 136 I. C. 771, 
Vythilinga Pandatasannadhi v. Thiagarajaswami 
Devastbanam. 


A. P. Pandey — for Appellant. 

Brijlal Gupta — for Respondent. 

Bind Basni Prasad J. — This is a second 
appeal from an order of the Second Civil Judge, 
Muzaffarnagar, dismissing an appeal against 


the order of the Munsif of Muzaiffarnagar passed 
in an execution proceeding. The facts are as 
follows: Ajudhia Prasad appellant brought a suit 
for the recovery of Rs. 600 against Munshi Abdul 
Hakim Tabsildar as damages for an alleged 
wrongful arrest. The suit was dismissed by the 
trial Court on 17-12-1936, and the operative order 
of the trial Court was as follows: 

“The plaintiff’s suit for damages is dismissed with 
costs. The defendant shall get from the plaintiff Rs. 200/- 
as compensatory costs, Rs. 41/-, the unpaid costs of 
adjournment and the usual costs for the suit. The 
entire costs with the exception of Rs. 20/- out of the 
costs of adjournment (which shall be paid to the Govern- 
ment Pleader) shall go to the Government.” 

[2] There was an appeal against that order 
and it was dismissed on dI'5-1938. Then there 
was a revision to this Court. During the pendency 
of the revision the defendant died on 4-6-1939. 
There was no substitution of heirs in place of 
the • defendant and on 22-12-1939, orders were 
passed by this Court that the revision had abated. 
On 4-9-1942, an application for the execution of 
the decree was made by the U. P. Government. 
The plaintiff judgment-debtor then filed an 
application raising the following two points: 
(i) That the application for execution was time 
barred and (2) that the U. P. Government had 
no right to apply for execution. Both these con- 
tentions have been repelled by the two Courts 
below and the judgment-debtor, therefore, comes 
in appeal to this Court. 

[8} 1 take up first the question of limitation. 
The argument on behalf of the appellant is that 
there was an automatic abatement of the pro- 
ceedings on the death of the defendant on 4-6-1989 
and, as the application for execution was made 
more than three years from that date, it is time- 
barred. No doubt as the law is, there was an 
automatic abatement on 4-6-1939, but where 
there has been an order of the Court declaring 
an appeal to have abated, the period of limita- 
tion under Art. 182, Limitation Act should be 
reckoned from that date. In support of this view 
there is a decision of this Court in 1941 A. L. J. 
480.^ All the relevant authorities on the point 
have been discussed in it. Learned counsel for 
the appellant contends on the basis of the Privy 
Council rulings, 36 ALL. 284^ and 36 ALL. 360,^ 
that the order of the Court declaring the appeal 
to have abated was a ministerial order and 
not a judicial one. These two rulings have been 
considered in 1941 A. L. j. 480^ and it was held 
that an order declaring an appeal to have abat- 
ed is in effect an affirmation of the decree of the 
Court below and amounts to a final order 
within the meaning of Art. 182, Limitation 
Act and therefore limitation begins to run 
against the decree-holder from the date of such 
order and not from the date of the decree under 
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appeal. Moreover neither in 36 all. 284^ nor in 
36 ADD. 850® was there any question of an order of 
abatement. The order with which their Lordships 
of the Judicial Committee were concerned in 
those two cases was an order of dismissal of ap- 
peals for want of prosecution. I cannot extend the 
principle laid down in those two cases to the 
facts of the present case which are quite different. 

[4] It has been argued by learned counsel for 
the appellant that according to Art. 182 limita. 
tion begins to run from the date of the decree 
passed by the Court of the first mstance or by 
the Court of appeal but not by the Court of re- 
vision. It is unnecessary to dilate upon this point. 
In 1932 A. L. J. 643* their Lordships of the Judi- 
cial Committee observed as follows: 

“ There is no dedoition of appeal in the Code of Civil 
Procedure, but their Lordships have no doubt that any 
application by a party to an appellate Court, asking it to 
set aside or revise a decision of a subordinate Court, is 
an appeal within the ordinary acceptation of the term, 
and that it is no less an appeal because it is irregular or 
incompetent.'* x' 

In the Full Bench case in I.L.R. (1937) Mad. 616® 
and in A.I.R. 1940 Mad. 281® it was held that the 
word ^appeal’ occurring in Art. 182 includes re- 
vision. The word 'appeal' should not be interpret- 
ed in the narrower sense of the term as used in 
the Code of Civil Procedure. 

[5] In view of these authorities it is clear that 
the limitation for the application for the execu- 
tion of a decree should be reckoned in the present 
case from 22-12.1939, when the formal order for 
the abatement was passed by this Court. The 
application dated 4-9-1942 was thus in time. I 
agree with the view taken by the two Courts 
below. 

[6] The second point is whether the U. P. 
Government has a right to execute the decree. 
Order 27, R. 8, Civil P. C., lays down the pro- 
cedure in suits against public officers. Sub-rule 
(1) of R. 8 provides that: 

“Where the Government undertakes the defence of a 
suit against a public officer, the Government Pleader, 
upon being furnished with authority to appear and’ 
answer the plaint, shall apply to the Court, and upon 
such application the Court shall cause a note of his 
authority to be entered in the register of civil suits.” 

Suja-rule ( 2 ) provides that; 

“Where no application under sub-r. (1) is made by 
the Government Pleader on or beforethedate fixed in the 
notice for the defendant to appear and answer, the case 
shall proceed as in a suit between private parties.” 

There is R. 9 which has been added by this Court 
and which runs as follows: 

“In every case in which the Government Pleader ap- 
pears for the Government as a party on its own account, 
or for the Government as undertaking, under the pro- 
visions of R. 8 (1), the defence of a suit against an 
officer of the Government, ho shall, in lieu of a vak- 
latnama, file a memorandum on unstamped paper signed 
by him and slating on whose behalf he appears. Such 
memorandum shall as nearly as may be, in the term of 
the following form: 


Title of the suit, etc. 

I, A. B., Government Pleader, appear on behalf of the 
Secretary of State for India in Council or the Govern- 
ment of the United Provinces, or as the case may be, 
respondent, in the suit or, on behalf of the Government 
which under O. 27, R. 8 (1) of Act No. 6 of 1908, has 
undertaken the defence of the suit. . • . 

[7] It is obvious from the provisions of Rr. 8 and 
9 of O. 27 that there is a statutory recognition of 
the undertaking of the defenoe of a public officer 
by the Government. In other words, it is not a pri- 
vate matter between an employer and an emplo- 
yee that the former undertakes the defence of the 
latter, but it is in pursuance of a provision of law 
that theGovernment may undertake the defence of 
its employee. When the Government in pursuance 
of this law incurs costs in defending a public 
officer it has, in a sense, an interest in the suit 
and by implication it is entitled to be reimburs- 
ed of the costs incurred in the defence, if the 
defence prevails. It was obviously for these con- 
siderations that the trial Court in passing the 
decree ordered that the costs incurred in the 
defence of the suit shall be payable to the 
Government. It cannot be denied that under the 
decree the Government has been given a right 
to realise the decreed costs. Now when there is a 
right there must be a remedy. The argument on 
behalf of the appellant that the right conferred 
by the decree is without remedy is untenable. 

[8] Learned counsel for the appellant refers 
to the definition of the terms ‘decree’ and ‘decree- 
holder’ as contained in sub-ss. (2) and (3) of 
S. 2, Civil P. C. He contends that as the United 
Provinces Government is no party on tbe record, 
it is not entitled to execute tbe decree and in 
this connection he relies upon the fact that a 
decree can be only between the parties to 
a suit. It is unnecessary to discuss the de- 
finition of the term ‘decree’ because whether 
or not the order relating to the payment of the 
costs to the U. P. Government passed by the 
trial Court was a decree, the U. P. Government 
is certainly a decree-holder. The term ‘decree- 
holder’ has been defined to mean 

“any person in whose favour a decree has been pas- 
sed or an order capable of execution has been made.'* 

Now it is clear from this that a person in whose 
favour an order capable of execution has been 
made is also a decree-holder. It is also evident 
from this definition tbata. decree-holder need not 
be a party to the suit. He may be 'any person.’ The 
term ‘order’ has not been defined with reference 
to the parties to the proceeding. Its definition as 
contained in aub-s. (x4) of s. 2 , Civil P. C.. is as 
follows: 

Order means the formal expression of any decision 
of a Civil Court which is not a decree.” 

[9] Assuming, therefore, that that portion of 
the operative order of the trial Court which 
provided for the payment of tbe costs to the 
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U. P. Government was not a decree, it was 
certainly an “order” and was no doubt capable of 
execution. The XJ. P. Government ia, therefore, 
a decree-holder as defined in sub-s. (3) of s. 2, 
Civil P. C. In this connection I may refer to the 
ease in A. i. R. 1932 Mad. 193,^ in which it was 
held that a decree-holder need not be a party to 
the decree. It is enough if the decree confers 
some right enforceable under the decree upon 
some person mentioned in it. The U. P. Govern- 
ment, having undertaken the defence in pur- 
suance of R. 8 of 0. 27 for the defendant, should by 
implication be deemed to have been a party to 
the proceeding?. It was given a right to realise 
the costs incurred by it from the plaintiff. I can- 
not go behind the decree in the execution pro- 
ceedings. The defendant himself being dead, the 
U. P. Government is, in my opinion, in justice, 
entitled to realise the costs decreed in its favour. 
I agree with the view taken by the two Courts 
below. I would, therefore, dismiss the appeal. 

Yerma J. — I agree with my learned brother 
in holding that the appeal is without force and 
should be dismissed. 

By the Court. — The appeal is dismissed 
w’ith costs, 

N.S. • Appeal dismissed, 

A. I. R. (34) 1947 Allahabad 392 [G. N. 147.] 

Yorke J. 

Duhey Earn Shankar — Applicant v. Em- 
peror. 

Crimiaal Revn. No. 1330 of 1946, Decided on 
22-11-1946, from order of Sessions Judge, Fanukbabad, 
D/- 29-6-1946. 

Criminal P. C. (1898), S. 107— Faction leaders. 

Persons who arc behind the actual breakers of the 
peace as abettors or instigators for example, leaders or 
controllers of a faction, are persons in whose cases 
orders under S. 107 may properly bs made on the view 
that they ate persons who arc likely to do a wrongful 
act that may probably occasion a breach of the peace: 
8 I. C. 818 (All.) and 26 A. I. R. 1939 Lab. 363. Bel. 
on. 2] 

('46 Com.) Cri. P. C., S. 107, Note 10, Pt. lo. 

1 (^10) 7 A L. 3. 1161: 8 I. C. 818, Jagat Narain v. 

2!^V39) i'l. R. (1939) 20 Lab. 554: 26 A. I. R. 1939 
Lab. 363: 184 I. C. 279, Mahomed Abdul Qayum v. 
Emperor. 

R. N. Verma—ioe Applicant, 

Deputy Qovern7ncnt Advocate— ior the Crown. 

Order. This is an application in revision by 

one Pubey Ram Shankar who has been bound 
over under S. 107 by a Magistrate of the Farrukba- 
bad district. The case for the prosecution put 
very shortly is that there were two parties in the 
town of Chhibramau, the leaders of which were, 
on the one side, Tewari Radhey Govind and, on 
the other, Dnbey Ram Shankar. It was said that 
there w'as bitter enmity between the two imrties, 
that there had been acts involving breaches of 


the peace in the past and that there was a seri)?' 
ous apprehension of a breach of the peace froib' 
both parties in future. Notices were accordingly 
issued not only to the applicant and some other 
members of his party but also to the members 
of Tewari Radhey Govind’s party, and members 
of both parties were ultimately bound over. In 

the present application the point taken is: 

“that on the Court’s own fioding that the applicant 
himself has not committed any act of violence and is 
not likely to commit any act of violence or disturb the 
public tranquillity, no case has been made out under 
S. 107, Criminal P. 0., and the Courts below have erred, 
in law in demanding security from the applicant.” 

Now it is perfectly true that the learned Ses- 
sions Judge who dealt with the appeals of both 
parties in a single omnibus judgment, although 
he dealt with the details of each case separately, 

remarked at the end of his judgment: 

“The two leaders of the patties must be bound down 
tbougb they themselves have not committed any act of 
violence and are not likely to commit any act of vio- 
lence or disturb the public Itanquillily. But they are 
the ring leaders and while remaining behind the scene 
they instigate their hirelings to commit breach of the 
peace; it means that be does a wroogful act likely to 
commit breach of the peace. Therefore such ringleaders 
come within the purview of S. 107, Criminal P. 0.” 

The learned Sessions Judge proceeded to refer 
a number of cases. The two leading cases so far 
as I am able to see on this point ace the decision 
of Chamier J. in 7 A. L. J. Ii6i^ and the 
Lahore decision in 20 Lab, 664.^ -From the 
later case X will only take a few words from the 
beadnote which runs as follows: 

“It is the individual who is contemplated in the 
S. 107 and it is the individual act that may be brought 
home to him. The only ease in which a person can be 
punished for the wrong done by others (that is, here, 
be bound since S. 107 does not involve punishment) is 
where he abets or instigates the ofience. Failing that, 
no person can be visited with any penalty for the acts 
done by others on whom he has no control and ior 
whose conduct he cannot be held responsible.” 

Inferentially if there is any evidence that a per- 
son has control over others and that he can be 
held responsible for their conduct and there is an 
apprehension of breach of the peace from those 
persons, then such person can also bo bound 
over. 

[2] The matter was dealt with at a greater 
length in 7 A. L. J, 1161^ and the learned Judge 
remarked: 

“It is a common and I think a proper practice to 
take security from the leaders of opposing factions that 
are shown to be likely to commit breaches of the peace. 
It is very often impossible to bind over all the members 
of two or more parties. But before a person is bound 
over to keep the peace, it must be shown that he is 
himself likely to commit a breach of the peace or do ft 
wrongful Act that may probably occasion a breach of 
the peace or disturb the public tranquillity.” 

Such an act. I suppose, would he the abetting or 
instigating to commit a breach of the peace by 
others. On the following page 1164, the learned 
Judge remarked. 
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“Having examined the evidence, I agree with the 
Sessions Judge that it is not proved that the three 
persons who have been bound over are likely to commit 
a breach of the peace themselves or that they are 
leaders of the two parties in the sense that they can 
control other members of their respective parties.'* 

He concluded by referring to some evidence 
about which he remarked: 

“This shows that they have no real control over the 
party to which they belong and that they do not belong 
to the most bigoted section of that party." 

In the light of these decisions, it appears to be 
clear that although in the ordinary way the per- 
son who can be bound over und^ S. 107 is the 
individual from whom there is an actual appre- 
hension of a breach of the peace, nonetheless 
it is clearly recognised that other persons who 
are behind the actual breakers of the peace as 
abettors or instigators, for example leaders or 
controller of a faction are persons in whose 
cases orders under s. 107, may properly be made 
on the view that they are persons who are likely 
to do a wrongful act that may probably occa- 
sion a breach of the peace. 

[3] The question then arises whether in the pre. 
sent case that is a proper conclusion in regard to the 
applicant. The learned Sessions Judge had held 
in clear terms that the applicant is a ring leader 
and I understand from the form of the finding 
that be is definitely of the view that the appli- 
cant is a person who has some control over the 
other members of his party. I have glanced at 
the evidence. There is not a great deal of it, but 
there is something to show that he is the leader 
of tOne faction and I think the Courts below were 
justified in taking the view that he can exercise 
a degree of control over other members of his 
faction. In these circumstances, I think the order 
binding over the applicant was justified and was 
good in law. I therefore dismiss this application. 

B.G.D. Application dismissed. 


A, I. R. (34) 1947 Allahabad 393 [C.N.148.] 

Raghubar Dayal J. 

Kunwar Pal — Applicant v. Emperor, 

Criminal Revn. No. 1710 of 1946, Decided on 18-3- 
1947, from order of Sessions Judge, Aligarh, D/* 1*12* 
1946. 

(a) Criminal P. C. (1898), S. 288 — What amounts 
to admission of evidence under section. 

The mere fact that the statements made by the wit- 
ness in the committing Magistrate’s Court were put lo 
the witness in the trial Court by the public prosecutor 
while oross*examinii3g the witness would not justify 
the conclusion that the trial Court thought it desir- 
able to treat the statements as evidence under S. 288. 

[Para 3] 

(’46-Com.) Cr. P. C, S, 288 N. 9. 

(b) Criminal P. C. (1898), S. 288— Statement by 

witness before committing Magistrate Use of, by 

appellate Court — Procedure. 

Where the statement of a witness in the committing 
Magistrate’s Court is not treated as evidence under 
1947 A/50 & 51 


S. 288 in the trial Court, assuming that the appellate 
Court can treat suoh evidence as good evideeoe, it 
(assuming that they can be so treated) must be treated 
as additional evidence and its use should be after afford- 
ing an opportunity to the parties to question tho*^it- 
ness about the statement after knowing full well that 
the statement might be used as substantive evidence. 

_ , [Para 3] 

But where a witness admits in the appellate Court 
that bis statement in the committing Magistrate’s 
Court was true, the statement can be used in the appel- 
late Court. [Para 3] 

(’46.Com.) Cr.P. C., S. 288 N. 9. 

(c) Penal Code (1860), S. 376 — Statement of girl 
when sufficient for conviction. 

No doubt a mere statement of the girl that the ac- 
cused had raped her should not be treated as sufficient for 
recording a conviction under S. 376. But where the girl 
identified the accused in jail and did not accuse him 
of the offence by name and there was no suggestion 
that the girl or any other prosecution witness knew him 
from before: 

Held that the accused might be convicled: 29 A. I. R. 
1942 Bom. 121 (F.B.), Disling. [Paras 2, 4] 

(d) Penal Code (1860), S. 376 _ Sentence — Off- 
ence not to be lightly treated— Accused 14 years 
of age — Sentence of two years rigorous impri- 
sonment and ten stripes held proper. [Para 6) 

Cases referred '. — 

1 . (’42) 29 A. I. R. 1942 Bom. 121: 2001. C. 261 (F.B.) 

Emperor v. Mabadeo Tatya. * ’ 

2. {’46) 33 A. I. R. 1946 All. 191; 224 I. C. 366, Ram- 
kala V. Emperor. 

J. N. Chatterji — for Applicant. 

Deputy Government Advocate — • for the Crown. 

Order. — Thie ia a revision by Kunwar Pal 
against his conviction under S. 376, i. p. c. 
Kunwar Pal was not named as an accused in 
the first information report. He was identified 
by Mst. Daropa the victim of the alleged rape, 
in jail. Phula p. w. 8 did not identify him in 
jail but accused him of committing the offence 
in the Court of the Assistant Sessions Judge. His 
statement has not been relied upon by the Ses- 
sions Judge who heard the appeal against the 
conviction of the accused. Ram Singh and Mababir 
did not depose against the accused in the Court 
of the Assistant Sessions Judge. They made state- 
ments against the accused in the Court of the 
committing Magistrate. Ram Singh stated in 
the trial Court that he did not know what state- 
ment he made before the committing Magistrate 
and that ho had received two annas from the 
police, and as a result he stated what he was 
asked to state. Mababir does not say anything 
of the kind. He stated that he did not remember 
his statement before the committing Magistrate 
but whatever statement he made that was a 
true statement. He also stated that the police 
gave him and another boy two annas each be- 
fore the Sub-Inspector recorded the statements of 
the boys. The statements of these two boys 
made before the committing Magistrate were 
put to them and are Exs. p. 8 and p. 9 . The 
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learned Assistant Sessions Judge did not rely on 
these \wo boys. The learned Sessions Judge ac- 
cepted their statements before the committing 
Magistrate to be true. The result is that the 
learned Assistant Sessions Judge convicted the 
accused relying on the statements of Mst. 
Daropa and Phula while the learned Sessions 
Judge maintained the conviction by relying on 
the statement of Mst. Daropa and the state- 
ments of Ram Singh and Mahabir before the 
committing Magistrate. 

[2] Learned counsel for the applicant has 
challenged the conviction on two grounds. The 
first is that the girl’s own statement is not trea- 
ted as sufficient for recording a conviction in 
a case under S. 376, i. P. C. Reliance is placed 
on the case reported in A. I. R. 1942 Bom. 321.^ 
In fact the rule of prudence laid down is con- 
sidered to be a good rule by most of the Courts. 
The case, however, is distinguishable as in the 
present case it is not a mere statement of the 
girl that the accused had committed the offence 
bub it is her identifying the accused in jail. The 
'element of making a false statement does not 
jCome in. There is nothing on the record to iu- 
|dicate that she must have known or had an occa- 
sion to know the accused. Enmity between the 
family of the accused and the complainant's 
family was alleged. Even if the allegation be 
Icorrect, it does not necessarily follow that the 
girl must have known the boy from before. It 
is significant that the accused did not state at 
the time of the identification proceedings that 
the girl or any other witness knew him. The 
second point urged is that the accused was not 
medically examined and, therefore, necessary 
corroboration as contemplated in the case re- 
ported in A. I. B. 1946 ALL. 191=® is not available. 
The accused was arrested after over two months 
of the commission of the incident. No such 
medical evidence could have been available. 

[3] The statement of Phula has been rightly 
ignored by the learned Sessions Judge when he 
did not identify the accused in jail. The learned 
Sessions Judge has relied on the statements of 
Bam Singh and Mahabir made before the 
committing Magistrate. There is nothing on 
the record to indicate that these two state- 
ments were taken on record by the learned 
Assistant Sessions Judge under S, 288, Crimi- 
nal P. C. The statements, as already noted, 
were put to these witnesses but it was in 
the course of their cross-examination by the 
public prosecutor. This mere fact, therefore, 
would not justify the conclusion that the learned 
Assistant Sessions Judge thought it desirable to 
itreat these statements as evidence under S. 288, 
Ciiminal P. C. It is argued for the Crown that it 
■was not necessary to record it clearly that the 


statements were bein^ taken on record ondec 
3. 288, Criminal P. 0., and that even if the trial 
Court did not act uiider that section the ap- 
pellate Court could have acted under S. 28^, 
Criminal P. C. and treated the statements in the 
Court of the committing Magistrate as good 
evidence. Without deciding this question about* 
the powers of the appellate Court to act under 
S. 288, Criminal P. 0., it stands to reason that if 
the statements are to be so usffd they must be 
treated as ad^tional evidence and their such use 
should be after affording an opportunity to the 
parties to question the witnesses about those 
statements after knowing full well that thosd 
statements might be used as substantive evi-l 
dence. I am, therefore, of opinion that the learn-J 
ed Sessions Judge was probably not right in 
relying on the statements recorded before tho 
committing Magistrate by treating them as evi- 
dence under S. 288, Criminal P. 0. I, however, 
think that the statement of Mahabir in the 
committing Magistrate’s Court could be used as 
Mahabir had admitted in the Sessions Court that 
what he stated before the committing Magistrate 
was a true statement. Such a statement means 
that he ultimately stuck to that statement It 
was not necessary for him to have repeated the 

whole statement again. 

[4] I am, therefore, of opinion that there is 

no good reason to ignore the statement of 
Daropa in this particular case as she identified 
the accused and did not accuse him of the offence 
by name and which could have been possibly 
due to enmity. Her statement finds sui^Kirb from 
the statement of Mahabir in the Court of the- 
committing Magistrate and which statement 
Mahabir admitted to be true when cross-exa- 
mined by the public prosecutor in the Sessions 
Court. It follows that the conviction of the ap- 
plicant is, therefore, correct. 

[6] The accused has been sentenced to two ' 
years rigorous imprisonment and ten etripes. The i 
sentence is urged to be excessive in view of the 
applicant's age which is 14 years. The offence of | 
rape is not to be lightly treated and I do not , 
consider that the sentence requires any par- 
ticular reduction. Accordingly I reject this revi- 
sion. 

G.n. Application rejected. 
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Chhoteij — Applicant v. Bmperor, 

Criminal Ref. Nos. 77, 78, 79, 80 and 81 of 1946* 
Decided on 16-12*1946, from order of Sessions Judge,. 
Sbabjahanpur, D/- 8*1-1946. 

(a) Defence of India Rules 7^ 

Cotton Cloth and Yarn Control Order (1943), Cls. 1» 

and 15A. 



1947 


Chhotey V. Empekor (Mulla J .) 


After the amendment of Cl. 14> Cotton Cloth 
and Yam Control Order by Notification No. T. B. (1)» 
29/44 D/- 4*11*44 and befoiethe amendment of 01. 15A 
by Notification No. T. B. (1) 33/43 D/- 13-1-45 the 
position that while Cl. 14 bad been amended so as 
to make mere possession of cloth specified in the Clause 
after 31-12-1944 an offence, Cl. ISA still stood in the 
form in which it was introduced by Notification No. 36> 
Tes. S. (1) 13/43 D/- 22-1-44 after tbe amendment of 
Cl. 14 on 4-11-1944 Cl. 15A could have no application 
to it and was indeed a dead letter. The provisions of 
Ci. 14 could not be governed or controlled by Cl. 15-A 
prior to its amendment on 13-1-1945 : 32 A. I. B. 1945 
Nag. 249 and 33 A. 1. B. 1946 Oudh 234, Dis&ent. 

[Para 4] 

(b) Defence of India Rules (1939), R. 81 (4) — 
Cotton Cloth and Yarn Control Order (1943), Cl. 15 A 
— Construction. 

Clause 15A must be read as a whole and cannot be 
anything more than a proviso to Cl. 14 and an accused 
person who claims the benefit of that proviso most 
bring his case clearly within its purview by establishing 
that be had fulfilled the conditions prescribed by the 
Textile Commissioner under which alone possession of 
cloth was permissible in spite of the provisions of Cl. 14. 

[Para 5] 

(c) Defence of India Rules (1939), R. 5 — Appli- 
cability. 

Buie 5, Defence of India Rules is intended to en- 
large the scope of contravention and not to limit or cur> 
tail it. It is intended to widen the field of contravention 
by including within its ambit an act which though it 
may not be a 'prima facie breach of any provision is 
yet an evasion or an attempt to evade that provision. 
Tbe Buie has no application to an act which is a clear 
and direct breach of a prohibitory provision; 32 A. I. B. 
1945 Nag. 249, Dissent. [Para 11] 

Cases referred — 

1. (*45) 32 A. I. E. 1945 Nag. 249/ I. L. R. 1945 Nag. 
909, Provincial Govt.,C. P. & Be/ar v. Shamsherali. 

2. (’46) 1946 A. W. R. C. C. 97: 33 A. I. R. 1946 Oudh 
234 : 224 1. C. 384, Muilidbar v. Emperor. 

3. Cri. Revn. No. 513 of 1946, D/- 5-8-1946, Pitambar 
Lai V. Emperor. 

4. Cri. Revn. No. 602 of 1946, D/- 5-8-1946, Nandeswar 
Prasad v. Emperor. 

5. Reported in (’47) 34 A. I. R. 1947 All. 250 ■: 228 
1. C. 155, Ram Sarup v. Emperor, 

Jagdiah Saliai — fo£. Applicant. 

Deputy Qovt. Advocate — for the Crown. 

Mulla J. — These are five cases referred to 
this Court by tbe learned Sessions Judge at 
Shahjahanpur with an order of reference common 
to them all because in each case only one and 
the same question of law arises for consideration. 
Five dealers in cloth at Shahjahanpur, namely, 
Chhotey, son of Nanhoon, Chhotey Lai, son of 
Ganga Ram, Brahma Swarup, Abdul Salam 
and Jagan Nath, were tried separately for an 
offence under R. 81 (4), Defence of India Rules 
for having contravened Cl. 14 (l), Cotton Cloth 
and Yarn (Control) Order of 1943. The trial in 
each case was summary. Tbe prosecution alleged 
that tbe shops of these five dealers were visited 
by an Inspector of the Textile Department on 
different dates between let and loth January 1945 , 
with the result that a certain quantity of cluth, 
which in view of cl. 14, Cotton Cloth and Yarn 


Allahabad 895 

(Control) order of 1943 could not be legally pos- 
sessed beyond 31-12-1944, was recovered from 
each shop. In each case it was specifically stated 
in the complaint that the cloth recovered fell 
within the purview of cl. 14 (1) (a) or (b) and 
could not, therefore be legally possessed by any 
dealer after 31.12-1944. The Inspector, who visi- 
ted the shop in each case, definitely stated in his 
evidence at tbe trial that. the cloth recovered was 
cloth which could not be legally possessed by 
any dealer after 31-12-1944. The factum of the 
recovery of cloth in tbe circumstances alleged 
by the prosecution was not denied in any case, 
but the plea taken in each case was that tbe 
cloth had remained unsold and no instructions 
had been issued by the authorities for disposal 
of such cloth. All the five cases resulted in con- 
viction and the sentence imposed by the trying 
Magistrate in each case was a fine proportionate 
to the quantity of the cloth recovered and an 
order forfeiting the cloth in respect of which the 
offence had been committed. The sentences being 
Bon-appealable, the five convicted persons went 
up in revision before the learned Sessions Judge 
at Shahjahanpur who has made the references 
now before us. The learned Sessions Judge arri- 
ved at the conclusion that the Cotton Cloth and 
Yarn (Control) Order being defective, inasmuch 
as it did not provide for the disposal of cloth 
which could not be possessed by any dealer be- 
yond 31.12-1944, cl. 14 of the said Order involved a 
great hardship on the dealers concerned. He has 
accordingly recommended in each case that the 
sentence of fine should be reduced to a nominal 
sum of Rs. 6 and the order of forfeiture of cloth 
should be set aside. 

[ 2 ] Learned counsel for the convicted persons 
have however, strenuously contended in each 
case that this Court should record a finding of 
acquittal. The contention is based upon a deci- 
sion of the High Court at Nagpur in A. I. R. (32) 
1945 Nag, 249.^ The learned Judges who decided 
that case held that : 

“Clause 15A of the Order overiides cl. 14 thereof. 
The possession of undisposed cloth by the dealers after 
31-12-1944 was permitted under Cl. 15A of the Order. 
Clause 14 is incomplete and unworkable in so far as 
no provision has been made for the disposal of cloth 
lying unsold with the dealers after 31-12-1944. Dealers 
therefore bad lawful excuse for possession of the oloth 
after 31-12-1944, and hence they had not contravened 
cl. 14 of the Order and were not punishable under 
R. 81 (4), Defence of India Rules.” 

This view has been adopted by a Division Bench 

of the Chief Court at Oudh in 1946 A. w. R. 

C. C. 97.^ Learned counsel have also referred us 

to two decisions of a learned Single Judge of 

this Court in Cri. Revn. No. 513 of 1946,^ and Cri. 

Kevn. No. 602 of 1946,^ though from a perusal of 

the judgments in those two cages we find that 

the decision turned principally upon the trial 
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having been vitiated by the fact that it had been 
held summarily without any application in that 
behalf having been made by the prosecution as 
contemplated by R. 130, Defence of India Rules. 
We 6nd further that the learned Judge had be- 
fore him in those cases a fact of material im- 
portance which is not to be found in the oases 
before us and that is that a communication had 
been sent to the Textile Commissioner by the 
Kapra Committee of which the accused were 
members asking for instructions about the 
disposal of the cloth which could not be posses- 
sed after 31-12.1944, and no reply bad been 
received from the Textile Commissioner. On the 
other hand we have a decision of another learned 
Judge of this Court in cri. Ref. Nos. 1229 to 1252 
of 1945® in which a contrary view has been 
taken and the Crown relies on that decision. 

[8] Thus the only question we have to con- 
sider in the cases now before us is whether the 
view taken by the Nagpur High Court is based 
upon a correct interpretation of els. 14 and 16 A, 
Cotton Cloth and Yarn (Control) Order, 194:». 
At the material period with which we are con- 
cerned in these oases, namely, the period between 
1st and lOth January 1945, the relevant portion 
of cl. 14 of the Order stood as follows : 

“14. (1) No dealer shall after 31-12-1944 buy or sell 
or have in his possession : 

(a) any cloth or ;arn coanulactured in lodia before 
1-8-1943. 

(b) any cloth or yarn manufactured in India and 
packed after 31-7-1943 and before 1-1-1944. 

(c) No manufacturer or dealer shall buy or sell or 
have in his possession any cloth or yarn, whether 
manufactured in India or elsewhere, other than that 
referred to in sub-cl. (1), after the expiration of twelve 
months from the last day of the month marked on the 
cloth or yarn in accordance with the directions of the 
Textile Oommiesioner under cl. 10; and no person shall 
buy or sell or have in his possession any such cloth or 
yarn in unopened bales or oases after the expiration of 
six months from the said date.’* 

[ 4 l Clause 14 in this form was introduced by 
Notification No, T. B. (l) 29/44. dated 4-11-1944. 
In order to appreciate the scope and effect of 
this clause correctly we think it is necessary to 
consider the previous history of the legislation. 
The Cotton Cloth and Yarn (Control) Order was 
first promulgated on 17-6-1943 by Notification 
No. 34 .Tex. (i)/43. The object of the Govern- 
ment in promulgating the Order obviously was 
to control the production and sale of cloth. The 
supply of cloth was limited and the demand for 
it was very heavy. It was, therefore, necessary 
for the Government to ensure a fair distribution 
of the commodity at a reasonable price. Clause 14 
of the Order, as it stood originally, was in the 
following terms : 

“14. (1) No cloth or yarn manufactured before 
1-8-1943 shall remain in full bales after 31-8 1943, and 
all such cloth and yarn shall be finally disposed of by 
retail sale not later than 31-10-1943. 


(2) No person shall after 31-10-1943 offer for sale 
cloth or yarn; which has not been marked under sub* 
cl. (1) of cl. 13, provided that on application made for 
sufficient reasons to him in this behalf the Textile 
Commissioner or such other person as may be specified 
by him under ol. 16 may extend in any particular case 
the provisions-speoified in this Eub-seetton.’* 

[5] It will bs noticed that cloth was divided 
into two categories, one being cloth manufac- 
tured before 1-8-1948, and the other being cloth 
manufactured after that date. With regard to 
the former the order provided that it shall be 
finally disposed of by retail sale not later than 
31-10-1943. With regard to the latter it was pro- 
vided that it shall be marked by the manufac- 
turer and further that no cloth which had not 
been marked was to be offered for sale after 
3L.10-194S. Clause 13 of the Order laid down that 
after 31-7-1943, all cloth and yarn produced by 
a manufacturer shall be marked by him with the 
date of packing in such manner as may he 
specified by the Textile Commissioner under 
cl. 10. The manner of this marking was prescribed 
by Notification No. 34-Tex. (l5)/43, dated 7-7.1943. 
With regard to marked cloth it was further 
provided that all such cloth shall be finally 
disposed of by retail sale within six months of 
the date of packing. The object behind these 
provisions manifestly was to prevent the hoard- 
ing of cloth by dealers for the purpose of 
making unduly large profits at the expanse of 
the consumers. There was no provision in ol. 14 
as it originally \tood authorising the Textile 
Commissioner to allow possession and disposal 
of cloth beyond the dates fixed in the clause 
itself. This authority was, however, given to the 
Textile Commissioner by amendment of cl. 14 
by Notification No. 34-Tex. (0/43, dated 14-8-1943. 
On 24-11-1943, ol. 14 was further amended by 
Notification No. 34-Tex. A(l) 12/43 as follows ; 

“14. (1) No cloth (other thao hand-loom cloth) or 
yarn manufactured before 1-8'1943 shall, unless ex- 
pressly authorised by the Textile Commissioner : 

(a) be kept by any person in unopened bales or cases 
after 31-8-1943; 

(b) be kept undisposed of by any dealer, or by any 
person holding on behalf of a dealer, after 31-12-1943. 

(2) No cloth or yarn marked with the date of packing 
under the provisions of this Order shall, unless ex- 
pressly authorised by the Textile Commissioner : 

(a) be kept by any person in unopened bales or cases 
for more than three months after that date ; 

(b) be kept undisposed of by any dealer, or by any 
person bolding on behalf of a dealer, for more than 
six months after that date.” 

[6] It will be noticed that the time limit for 
the final disposal of cloth manufactured before 
1.8'-1943 was now extended by two months. Other 
important amendments were also made by the 
same Notification. In cl. ll the Textile Com- 
missioner was given power to issue directions 
from time to time in writing to any manufac- 
turer regarding the clauses or specifications of 
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cloth or yarn and the maximum or minimum 
quantities thereof, which he shall or shall not 
manufacture. Clause 12 provided that no manu- 
facturer or dealer shall, without sufficient cause, 
refuse to sell cloth or yarn to any person. In 
cl. 18 it is laid down that no dealer or other person 
not being a manufacturer shall at any time 
hold stocks of cloth or yarn in excess of bis 
normal requirements. The object behind all 
these provisions obviously was to prevent any 
hoarding of cloth and to ensure its speedy and 
fair distribution. On 30-12.1943, there was another 
Notification No. 34-Tex. A 15/43 which provided 
that the cloth • manufactured before 1.8*1943, 
could be kept by dealers only if such cloth was 
stamped in accordance with the directions issued 
in that behalf by the Provincial Government. 
Clause 14, as it stood after amendment by Noti- 
fication no. 34-Tex. A (1) 12/43, dated 24-11-1943. 
held the field until 4.11.1944, when it was further 
amended by Notification No. T. B, (i) 29/44 to 
which reference has already been made above. 
In the meantime on 22-1.1944, the Government 
made a fresh Notification No. 34- Tex. A (1)13/43 
by which they introduced a new cl. 15A in the 
Order. This clause 15A runs as follows ; 

"15A. Notwithstanding anything cont^ned in cIs. 14 
(1) (b) and 14 (2) (b) cloth or yarn not disposed 
of within the period specified in those clauses may be 
kept and sold by a dealer subject to the conditions 
notified in this behalf by the Textile Commissioner 
prescribing the special markings to be made on such 
cloth or yarn, the agency by which the marking shall be 
made and the fee payable for such marking; provided, 
however, that no such cloth or yarn shall be kept 
undisposed of by any dealer or by any person bolding 
on behalf of a dealer, for more than six months after 
the date of such marking.’* 

[7] This new clause governed both categories 
of cloth that is, cloth manufactured before 1-8- 
1943, and cloth manufactured after that date. It 
laid down that all cloth, was thereafter to be 
marked with the special markings prescribed by 
the Textile Commissioner. It did not, however, 
fix any time limit for the keeping and disposal 
of cloth. This was done by two notifications, one 
dated 26-2:i944, (t. C. ( 4 ) 3 / 44 ) and the other 
dated 29-4-1944. (T. c. ( 4 ) 6/44). By these notifiea- 
tions all dealers and persons holding on behalf 
of dealers were authorised to keep cloth until 
30-6-1944. The special markings were prescribed 
by the Textile Commissioner by Notification No. 
T. O. (6) 2 / 44 , dated 2M-1944. This notification 
was complimentary to Notification No. 34 Tex. 
A(i) 13 / 43 , dated 22-1-1944, by which the new 
cl. 15A was introduced for the first time. 
This notification laid down the conditions 
subject to which cloth not disposed of within 
the period specified in els. 14 (l) (b) and 14 ( 2 ) 
(b) could be kept and sold by a dealer and it 
superseded Notification No. 34.Tex. a 15/43, 
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dated 30-12-1943, which provided that cloth 
manufactured before 1-8-1943, was to be stamped 
in accordance with the directions issued by the 
Provincial.Government. So far the time limit 
for the keeping and disposal of all cloth whether 
manufactured before 1-6-1943, or thereafter was 
80-6-1944. This was, however, extended by an- 
other six months by Notification No. T. O. (4) 

7 / 44 , dated 22-5-1944, which runs as follows: 

“In exeroise of the powers conferred on me by cIs. 
14 (2) and 15, Cotton Cloth and Yarn (CoDtroi) Order, 

1943, I hereby authorise all dealers and persons hold* 
iog on behalf of dealers to keep: 

(i) Cloth or yarn packed between August, 1943 and 
April, 1944. 

(ii) Cloth manufactured before August, 1943 and 
marked between January and April, 1944, in the manner 
prescribed by the Textile Commissioner’s Notification 
No. T. C. (6) 2/44, dated 27-1-1944 till 31-12-1944.” 

[8] It will be noticed that so far there was no 
specific prohibition to possess cloth after 
di-12-1944. This prohibition was first made by 
Notification No. T. B. (l) 29/44, dated 4-11-1944, 
by means of an amendment of S. 14. In that 
Notification clause 14 clearly and categorically 
laid down that no dealer shall, after 31 - 12 - 

1944, buy or sell or have in his possession (a) 
any cloth or yarn manufactured in India be- 
fore 1-8-1943, and (b) any cloth or yarn manu- 
factured in India and packed after 31-7-1943, and 
before 1-1-1944. It would thus appear that the 
position of the material period with which we are 
concerned in these cases was that cl. 14 had 
been amended by Notification No. t. b. ( 1 ) 29/44 
dated 4-11-1944, so as to make the mere 
possession of cloth after 31-12-1944, an 
offence. Clause 15A still stood in the form in 
which it was introduced by Notification 
NO. 34 /Tex. A (1) 13/43, dated 22-1-1944. In 
that form cl. 15A could not possibly have any 
application to cl. 14 as it had been amended by 
Notification No. T. B. (l) 29/44, dated 4-11-1944. 
Clause 15A referred to Cis. 14 (l) (b) and 14 ( 2 ) (b). 
though there was no (2) (b) in cl. 14 after it 
had been amended on 4-11-1944. Again, cl. 14 
(1) (b) referred to in cl. 15A provided that no 
cloth or yarn manufactured before 1-8-1943 
shall, unless expressly authorised by the Textile 
Commissioner, be kept undisposed of by any 
dealer or by any person holding on behalf of a 
dealer after 81-12-1943, but in the meantime the 
time limit for keeping and disposing of cloth had 
been extended by several Notifications, as stated 
above, to 31-12-1944. After the amendment of 
cl. 14, on 4-11-1944, cl, 15A could have no ap- 
plication to it and was indeed a dead letter. 
Clause 15A was subsequently amended by 
Notification No. T. b. (i) 33/45, dated 13-1-1946, 
which provided that in cl. 15A for the word, 
figures and letters *‘14 (i) (b) and - 14 ( 2 ) (b) the 
word and figures "14 ( 1 ) and (14) ( 2 )” should be 
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substituted. We are not, however, concerned with 
this amendment because it was subsequent to the 
material period in the cases before us. At that 
period cl. 14 stood in its amended form after 
4-11-1944, and laid down a clear and cate- 
gorical prohibition that no dealer shall, after 
31-12-1944, buy or sell or have in his possession 
(a) any cloth or yarn manufactured in India 
before 1-3-1943, and (b) any cloth or yarn manu- 
factured in India and packed after 31-7-1943, 
and before 1-1-1944. Its provisions could not 
be governed or controlled by Cl. 15A prior to 
its amendment on 13-1-1945. 

[ 9 ] It is in the light of these facts that we 
have to determine the question : Whether the mere 
possession of cloth falling within the categories 
referred to in cl. 14, after its amendment on 
4-11-1944, was or was not an offence? We have 
no doubt that the answer to the above question 
must be in the affirmative. Possession of cloth 
falling within the categories referred to in 
els. 14 (1) (a) and (b) after 31-12-1944, was a 
clear contravention of the prohibition laid down 
by the clause and was, therefore, an offence 
punishable under R. 81 (4), Defence of India 
Rules. With due respect to the learned Judges 
of the Nagpur High Court we are unable to 
agree with the contrary view taken by them. 
They were also concerned with possession of 
cloth falling within the categories referred to in 
'cl. 14, between the Istand 11th January 1946, but 
it appears that they had taken into consideration 
cl. 15A, as it was amended on 13-1-1946, as 
a provision which governed and controlled 
cl. 14 . Apart from this, we are unable to agree 
with the view that Cl. 15A in any form could 
govern the provisions of cl. 14. In our judg- 
'menfc cl. 15A can only be considered as a provi- 
■so to cl. 14 and an accused person, who claims 
the benefit of that proviso, must bring his case 
clearly within its purview by establishing that 
he had fulfilled the conditions prescribed by the 
Textile Commissioner under which alone posses- 
sion of cloth was permissible inspite of the pro- 
visions of cl. 14. As we have already pointed 
out, cl. 16A, as it stood at the material period, 
was in fact a dead letter and could not possibly 
apply to cl. 14 after its amendment on 4-11-1944, 
much less governor control its provisions. Again, 
we are unable to accept the view that cl. 15A 
should be read as if it consisted of two parts 
quite independent of each other, one permitting 
possession beyond the time limit prescribed by 
cl. 14 and the other providing for certain condi- 
tions being laid down for such possession by the 
iTextile Commissioner. In our judgment the 
clause must be read as a whole and cannot be 
anything more than a proviso to cl. 14. For the 
purpose of deciding the case before us it is 


not necessary for us to coi^ider the effect of 
Ol. 15A after its amendment on 13-1-1946, and its 
relation to Ol. 14 as it stands after its amend- 
ment on 4-11-1944. Again, we find that the 
learned Judges of the Nagpur High Court were 
of the opinion that no breach of the provisions 
of ol. 14, can amount to a contravention entail- 
ing the penalty provided by R. 81 (4), Defence 
of India Rules until it is established that the 
contravention falls within the definition of that 
term in R. 6, Defence of India Rules which runs 

as follows : 

** If any person to whom any provision of these 
Rules relates, or to whom any order made in pursuance 
of these Rules is addressed or relates, or who is in oooupa- 
tioD| po 3 S 69 sioo or control of any land^ buildxngi veniolCi 
vessel or other thing to which such provision relates, 
or in respect of which such order is made j — 

(a) fails without lawful authority or excuse himself, 
or in respect of any land, building, vehicle, vessel or 
other thing of which he is in occupation, possession or 
control, to comply, or to secure compliance, with such 
provision or order or, 

(b) evades, or attempts to evade, by any means such 
provision, or order ; — 

he shall be deemed to have contravened such provision 
or order; and in these Rules the expression ‘Con- 
travention’ with its grammatical variations includes 
any such failure, evasion or attempt to evade. * 

ClO] Having referred to this Rule, they obser- 
ved in their “judgment as follows : 

“ The failure to comply or to secure compliance with 
Cl 14 of the Order by the dealers without lawful excuse 
is contravention of the Order which is made punishable 
and not a mere breach of Ol. 14 of the Order, 

[ 11 ] With due respect to the learned Judges 
we are unable to agree with that view. In our 
judgment R. 5, Defence of India Rules is intended 
to enlarge the scope of contravention and not to 
limit or curtail it. Rule 5 is intended to widen the 
field of contravention by including within its 
ambit an act which, though it may not be a 
prima facie breach of any provision, is yet an 
evasion of or an attempt to evade that provi- 
sion. The Rule has no application to an act 
which is a clear and direct breach of a prohi- 
bitory provision. It is important to note that 
B. 6, after referring to certain acts says that the 
person committing those acts "ehallbe deemed to 
have contravened such provision or order.” Where 
an act is a clear and direct breach of a prohibi- 
tory provision there is no question as to whether 
it has to be deemed to be a contravention of that 
provision. 

[ 12 ] For the reasons given above we hold 
that the five persons, in whose favour the refer- 
ences have been made by the learned Sessions 
Judge, were rightly convicted under R. 81 (4), 
Defence of India Rules for contravention of the 
prohibitory provision in Cl. 14, Cotton Cloth 
and Yarn (Control) Order, 1943 . With regard 
to sentence it may no doubt be said on the one 
hand that there is a defect in the Order, in- 
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asmac^ as il: does not specifically lay down any 
provisions for the possession and disposal of cloth 
after the time limit prescribed by cl. 14 and 
ithis involves hardship on the dealers who may 
have cloth in their possession which they were 
unable to dispose of within the prescribed time 
limit. On the other hand it may be urged, per- 
haps with greater reason, that when ol. 14 was 
amended on 4-11.1944, so that the possession of 
cloth beyond Sl-12.1944 was made an offence, 
•the dealers must have realised that they had to 
get rid of all cloth within that time limit or 
else to apply to the proper authorities for ins- 
tructions regarding its disposal after the pre- 
Bcribed time limit. They had an ample notice 
of about two months for taking the necessary 
steps. It may also be pointed out that, having 
regard to the scarcity of cloth and the heavy 
demand for it, it was fair on the part of the 
Oovernment to presume that there will be no 
cloth left in the possession of the dealers after 
the prescribed time limit except perhaps in rare 
cases, provided the dealers honestly tried to sell 
the cloth and not to hoard it with the object of 
making undue profits. The time limit for posses- 
sion and disposal of cloth had been extended 
from time to time and it was, therefore, reason- 
ably expected that there will be no cloth left 
undisposed of after the prescribed time limit. 
In view of all the circumstances, however, we 
are inclined to at^cept the recommendation of 
the learned Sessions Judge that only nominal 
fines should be imposed in these cases. We 
therefore, reduce the sentence of fine imposed 
in each case to the nominal amount of Bs. 5. 
With regard to the order of forfeiture passed in 
respect of the cloth which was the subject of 
the offence we consider it advisable to leave 
the matter to the authorities concerned. They 
may, if they so choose, return the cloth to the 
dealers concerned and allow them to possess 
and sell that cloth under certain prescribed 
conditions. 

G.B. Sentence reduced. 

A, I. R, (34) 1947 Allahabad 399 [G.N. 150.] 

Sapru J. 

Ml. Mahadei — Plaintiff — Appellant v. 
Saku Lachmt Narain and others — Defen- 
dants — Respondents. 

Second Appeal No. 310 of 1948, Decided on 5-5- 1947, 
from decision of Small Cause Court Judge and exercis- 
ing powers of a Civil Judge, Allahabad, D/- 20*2-1945. 

(a) Trusts Act (1882), S. 82 — Property purchased 
in name of wife if belongs to husband — Presump- 
tion- 

A married woman is capable of holding and acquiring 
-property, and there is no presumption that property 
purchased in the name of a married woman belongs to 
bee husband : 19 A. I. B. 1932 Lab. 193, Pel. on. 

[Para 4] 


(b) Civil P. C. (1908), O. 21, R. 63— Burden of proof 
— Suit by defeated claimant — Defence of benami 
— . Initial burden on whom lies — Kvidence Act 
(1872), Ss. 101 to 104. 

No doubt the onus of proving the benami character 
of a transaction lies on the party who alleges it. But 
where an objection under O. 21, B. 58 by the wife of 
the judgment-debtor is dismissed in default and she 
brings a suit for declaration that the property attached 
belongs to her and not to her husband, the initial burden 
of proving that she is the owner of the property lies on 
her and not on the defendant who pleads that the pro- 
perty was purchased by the judgment-debtor benami 
in the name of his wife: 19 A. I. B. 1932 Lab. 193 
and 21 A. I. B. 1934 AH. 866, Ref. [Para 6, 7] 

(*44-Com.) C. P. C. O. 21 R. 63 N. 19 pt. 1. 

(c) Civil P. C. (1908), S. 100 — Finding of fact 
— Question of ownership — No interference. 

A finding by the lower appellate Court on the question 
of ownership of certain property being a finding of fact 
cannot be interfered with in second appeal. [Para 8] 

(’44-Com.) C. P. C., Ss. 100 & 101 N. 36 pt. 7 and 
N. 37 pt. 18. 

Cases referred : — 

1. (’32) 19 A.I.R. 1932 Lah. 193:136 I.C. 270,HatiRam 
V. Eundan Lai. 

2. (’25) 48 Mad. 605: 12. A.I.R. 1925 P.C. 181: 62 LA. 
286 : 881. C. 327 (P. C.), Sura Lakabmiah Chetty v. 
Kotbanda Bama Filial. 

3. (’34) 21 A. I. R. 1934 All. 866; 150 I. C. 1041, Hira 
Lai V. Mt. Ja’mna. 

M, A. Kaemi — for Appellant. 

A. K. Mukerji and Brij Mohan Das — 

for Respondents. 

Judgment. — The plaintiff, Mst. Mahadei, is 
the appellant in this case. The suit out of which 
this appeal arises was brought by Mst. Mahadei 
for a declaration that she was the owner of the 
property in dispute and that it was not liable to 
attachment and sale in execution of the decree 
NO. 170 of 1937, which the defendants-respondents 
bad obtained against her husband Jagannath. It 
appears that in 1937 oneLachmi Narain obtained 
a decree against her husband Jagannath. In 
execution of that decree he wanted to sell the pro- 
perty, which is a residential house, in dispute. 
Met. Mahadei, thereupon filed her objection 
under Order 21, Rule 58, to the effect that the 
property was hers. On the date of the hearing 
of this objection no appearance in Court was put 
in by her and the objection was dismissed in her 
absence. It appears that there was another objec- 
tion filed by her of the same nature and this 
was dismissed on 12-9.1042, also for default. 
Thereafter she brought the suit out of which 
this appeal arises. 

[ 2 ] The defence to this suit was that her hus- 
band Jagannath might have made fictitious and 
benami transactions of the property in favour 
of his wife Mahadei in order to defraud his 
creditors and that the plaintiff could not bo 
permitted to take legal advantage of the fraud 
of her husband. In other words, the defence was 
that the transaction was benami in character 
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and that the plaintiff was not in fact the owner 
of the property in dispute but that the property 
was that of her husband. 

[3] The trial Court decreed the plaintiff’s suit 
and came to the conclusion that she was the 
owner of the property in dispute. This decree 
of the trial Court was set aside by the lower 
appellate Court which held that the plaintiff had 
failed to prove that she was the owner of the 
disputed house. It is against this judgment of the 
lower appellate Court that the plaintiff has appeal* 
ed. 

[4l Learned counsel for the appellant has 
argued that the lower appellate Court has acted 
on certain presumptions. It has been strenuously 
contended by him that the lower appellate Court 
has proceeded upon the presumption that pro. 
perty purchased by a wife must necessarily be 
presumed to be purchased from funds supplied 
by the husband. A married woman is capable of 
holding and acquiring property, and there is, 
as far as I know, no presumption that property 
purchased in the name of a married woman 
belongs to her husband and to this extent the con- 
tention of the learned counsel for the appellant is 
undoubtedly correct. 

[5] Learned counsel for the appellant has reli- 

ed upon the case in A, l. B. 1932 Lab. 193,^ 
where it was held by Shadi Lai C. J., that there 
was no presumption that when a document 
stands in the name of a woman the property con- 
veyed by it must be deemed to belong to the 
husband. It was further laid down in that case 
that the onus was clearly upon the person alleg- 
ing the transaction to he hcnami to show that 
the apparent state of things is not the real state 
of things; in other words, that the person who 
appears as the owner on the face of the deed is 
not the real owner. Keference was made in this 
case to the judgment of their Lordships of the 
Privy Council in 48 Mad. 605,^ where the test 
laid down by their Lordships in regard to 
henami transactions was the source of the pur- 
chase money. ^ j 

[6] Reliance was also placed by learned 

counsel for the appellant upon the case in A.I.R. 
1934 ALL. 866,^ where it was held by Niamat 
Ullah J. that the onus of proving the benami 
character of the transaction lies on the defen. 
dant who alleges it. It is, in other words, for the 
party alleging that the property is henami to 
prove it be so. 

[ 7 ] A careful reading of the judgment of the 
learned Judge, however, discloses that he has 
not departed from the principles laid down in 
the oases to which reference hasbeen made above. 
Inasmuch as the plaintiff was seeking to go be- 
hind the judgment of the execution Court under 
O. 21, R. 68, against her, it was for her initially 


to prove that it was she, and not her husband 
Jagannath, who was the owner of the property 
which was being sought to be attached. This 
burden she did not discharge for the reasons 
which have been statedi with clarity by the lower 
appellate Court. She did not agree to go into the 
witness-box, nor did she produce her father who 
was admittedly alive and who was, or ought to 
have been in a position to disclose the source of 
the money from which the house was purchased. j 
The executant of the sale deed by whom the bouse 
was transferred to her in 1916 was not produced. 

It is true that the plaintiff produced, as one of 
her witnesses, the scribe of the document who 
was about eighty-nine years old, but the learned 
Judge points out that the scribe was unable to 
say anything about the consideration of the sale- 
deed. It is true that there is no rule of law which 
lays down, that the husband must be deemed to be 
the owner of property standing in the name of 
his wife. It may further be that it is not un- 
common in this country to purchase property in 
the name of a wife or other female relations, but 
it is unnecessary to go into all those questions in 
this case as the learned Judge has definitely 
come to the conclusion that the plaintiff s evi- 
dence that the property belonged to her is not 
reliable. It may be pointed out that one of the 
reasons which influenced the lower appellate 
Court’s judgment was the fact that her own evi- 
dence disclosed that her husband Jagannath had 
got the sale deed executed in her name. In these ^ 
circumstances, it cannot be said that the lower 
appellate Court has proceeded upon any wrong 
presumptions of law in this case. 

[8] The definite finding of the learned Civil 
Judge is that the plaintiff is not the owner of 
the disputed house. Behind that finding it is 
not competent for this Court to go. The appeal, 
is therefore, concluded by a finding of fact 
which I am bound to respect. The result is that 
I dismiss the plaintiff’s appeal with costs. Leave 
to file a Letters Patent appeal is refused. 

K,g, Appeal dismissed. 

A. 1. R. (34) 1947 Allahabad 400 [O.N. 151.] 

SlNHA J. 

Dal Chand and others — Plaintiffs — Appel- 
lants V, Parshadi Dal — Defendant — Despon- 
dent. 

Second Appeal No. 1589 of 1945, Decided on 20-2- 
1947, from decision of Addl. Civil Judge, Bulandshabri- 
D/-14-5-1945. 

(a) U.P.DebtRedemption Act (13 [XIII] of 1940). 

S, 17 — Protected land — Alienation — Prohibition 
as to. . . 

The language of S. 17 is unmistakable and empbatio m 
its probibicion of the alienation of the protected land 
except in the manner provided by the Act itself. 

[Para 
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(b) U.P.Debt Redemption Act (13 [XIII] of 1940), 

S. 17 — Plea as to inalienability of land not raised 
in suit->Plea if can be raised in execution — Evi- 
dence Act (1872), S. 115; C. P. C, (1908), O. 21, R. 
90. 

A plea that the land is inalienable under S. 17 is 
available to the judgment. debtor even in. proceedings 
in execution even though no such plea vras raised in 
the suit itself. This is only an amplification of the 
principle that there can be no estoppel against a 
statute : 8 A. I. R. 1921 All. 118 (P. B.); 6 A. I. R. 
1919 AU. 10 and 11 A. I. B. 1924 All. 261, Rel. on. 

[Para 4] 

(»44-Com.) O. P. 0., O. 21 B. 90 N. 41 pt. 12. 

(c) Civil P. C. (1908), O. 21, R. 92 (3)— Confirma- 

tion of sale alleged to have been obtained by fraud — 
Suit to set aside sale is not barred by O. 21, R. 92: 
12 A. I. R. 1925 All. 146, Bel. on, [Para 6] 

{■44-Com.) C. P. C., O. 21 B. 92 N. 5. 

(d) Civil P. C. (1908), O. 21, R. 92 — Express order 

confirming sale is necessary in all cases — Order 
postponing confirmation till order of Court does 
not come within O. 21, R. 92. [Para 8] 

(’44-Com.) C. P. C.. O. 21 R. 92 N. 2 pt3. 6, 7. 

(e) Civil P. C., (1908) O. 21, R. 92— Order confirm- 
ing sale — Notice to judgment- debtor if necessary. 

The provisions of O. 21, H. 92 must be strictly followed 
because it is a drastic provision of law and has, in 
certain cases led to the extinction of rights. Notice to 
the judgment-debtor must be issued when the Court 
passes the order confirming the sale: 17 A. I. R. 1930 
All. 843, Rel, on, [Para 9] 

(’44-Com.) C. P. C,, O. 21 R. 92 N. 4. 

(f) Civil P. C. (1908), O. 21, R. 92 (3)— Sale attack- 
ed as without jurisdiction — Suit to set aside con- 
firmation maintainable. 

Where a sale and its confirmation is attacked as 
without jurisdiction a suit to set aside the sale will 
not be barred by O. 21, B. 92 (3) as the objection does 
not relate to O. 21, Br. 89, 90 or 91. [Para 15] 

Where by reason of the amendment of a decree 
under the U. P. Agriculturists’ Belief Act and the U. P. 
Debt Bedemption Act a new decree, entirely different 
from tbe original, bas come into existence, a sale held 
in pursuance of the original decree and confirmation 
thereof is invalid and without jurisdiction and a suit 
to set aside the sale and its confirmation is not barred by 

0. 21, R. 92. [Paras 10, 14, 15] 

(*44-0om.)C. P.C., O. 21 R. 92 N. 6 pt, 6. 

Cases referred ’. — 

1. (’21) 19 A. L. J. 473 : 8 A, I. R. 1921 All. 118 : 43 
A11.547 : 63 I. C. 264 (F. B.), Katwari v. Sita Ram. 

2. (’20) 18 A. L. J. 59 : 6 A. I. B. 1919 All. 10 : 42 
All. 142 : 58 I. G. 551, Hanuman Prasad Narain Singh 
V. H&rakb Narain. 

3. (’23) 1923-21 A. L. J. 917 : 11 A. I. R. 1924 All. 
261 : 46 All. 153 : 79 I. C. 532, Satdbar v. Bam 
Chandra, 

4. (’24) 1924-22 A. L. J. 1060 : 12 A. I. R. 1925 
AU. 146 : 47 All. 217 : 84 I. C. 1031, Bhagwan Das 
V. Suraj Prasad. 

5. Ex. F. A. No. 88 of 1942, D/-3-5-1944, Alauddin 
Khan v. Narain Das. 

6. 1’81) 53 All. 152 : 17 A. I. R. 1930 All. 843 : 128 
1. C. 818, Pannalal v. Bhola Nath. 

7. (’28) 1928-26 A. L. J. 716 : 15 A. I. R. 1928 All. 
363 : 50 All. 686 : 113 I. C. 725, Bulaqi Das v. 
Kesri. 

8. (’28)1928-26 A.L. J. 1160: 15 A. I. R.1928 All. 627: 
51 All. 346 : 112 I. C. 534, Ram Kishun v. Lalta 
Singh. 


9. (’36) 1935 A. L. J. 261 : 22 A. I. R. 1935 All. 479 
: 57 All 690 : 157 1. G. 33, Mangal Sen v. Mathura 
Prasad. 

10. (’26) 23 A. L. J. 946 : 13 A. I. R. 1926 All. 35 
: 48 All. 94 : 89 I. C, 1018, Agba Husain v. Qasim 
AH. 

11. (’39) 1939 A. L. J. 211 : 26 A. I. R. 1939 All. 368 
: 1. L. R. 1939 AU. 366 : 183 I. C. 415, Rahim Bukbsh 
V. Kishan Lai. 

12. (’38) 1938 A. L. J. 575, 2amia AU v. Parshotam 
Chandra. 

S, B, L, Gour — for Appellants. 

C. B. Agarwala — for Respondent. 

Judgment. — This is an appeal by the plain- 
tiffs whose suit for possession has been dismissed 
by the Courts below. On 23-6-1937, the 
defendant purchased tbe property, in execu- 
tion of his simple money decree, for rs. 50. The 
Temporary Postponement of Execution of De. 
crees Act (Act No. io[x] of 1937) came into force on 
the ist of January 1938, and the preceediugs wero 
accordingly held up. The judgment-debtors ap- 
plied for amendment of the decree under the- 
Agriculturists’ Belief Act (Act No. 27[XXVII] of 
1934) and the prayer was granted by an order of 
6-3-1938. The amount fixed was reduced 
and certain instalments were allowed. On the 
19th of April, 1941, there was, in compliance with 
the request of the judgment-debtors, a further 
amendment under the U. P. Debt Redemption 
Act (Act NO. 13 [XIII] of 1940) with the result that 
the sum found payable to the decree-holder, was 
Rs, 86. In 1943 the decree-holder applied for 
confirmation of the sale and had it confirmed. 
The judgment-debtors, thereafter moved an ap- 
plication for setting aside tbe sale before the 
Revenue Officer, bub failed in their attempt. 
The present suit was instituted on 8 - 1 - 1944 , 
in the Court of the Munsif of Khurja. 
Tbe case with which they came to Court, was 
briefly this: The original decree bad been amen- 
ded and no confirmation of it was legally pos- 
sible. The order granting confirmation was pass- 
ed without notice. The land was protected land 
within the meaning of S. 17, U. P. Debt 
Redemption Act and tbe Revenue Officer had no 
jurisdiction to hold a sale of that property. It 
was also pleaded that the decree* holder was 
aware of the amendments and that, in withhold- 
ing this information from the Revenue Officer, 
he committed fraud. 

[ 2 ] The suit was resisted principally on the 
ground that the conduct of the decree-holder did 
not amount to fraud. It was also pleaded that 
the defendant did not know that the land was 
protected and, at all events, it was the duty of 
the judgment-debtors to have furnished the 
necessary information to the Court and the sale,, 
as made, was not without jurisdiction. The bar 
of o. 21 , R. 92, Civil P. C.. was also plead- 
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«d. There was a further plea that the^ suit was 
barred by s. 47, Civil P. C. 

[3] Both the Courts below have dismissed the 
plaintiffs’ suit on the finding that there was no 
fraud perpetrated by the decree-holder and that 
O. 21. E. 92, Civil P. C. operated as a bar 
to the suit. They have, however, repelled the 
objection that the suit fell within the mischief 
of S, 47. Civil P. C. The plaintiffs have come to 
this Court in second appeal. 

[4] The case came up before me on 
21-1-1947. On the statement of the learn- 
ed counsel for the appellants that the land was 
protected land, I granted him a short adjourn- 
ment in order to secure definite instructions. 
He has filed an affidavit sworn by one Hari Raj 
Singh, who professes to be a pairokar of the ap- 
pellants to the effect that the land in dispute 
is protected land. I adopted this course as the 
language of s. 17, U. P. Debt Redemption 
Act, is unmistakable and emphatic in its prohi- 
bition of the alienation of a land of this charac- 
ter, except in the manner provided by the Act 
itself. I proceeded on the analogy of the class of 
cases like 19 A. L. J. 473,^ 18 A. L. J, 69® and 
1923 A. L. J. 917^ which are authority for the 
proposition that where the land is inalienable, a 
plea that it cannot be 'touched in execution, is 
available to the judgment-debtor even in pro- 
ceedings in execution, even though no plea to 
this effect was raised in the suit itself. This is 
only an amplification of the principle of law 
that there can be no estoppel against a statute. 
I have, however, decided to send down an issue 
to the Court below as to whether the land in 
dispute is protected land within the meaning of 
S. 17, U. P. Debt Redemption Act (Act 13 Cxiii) 
of 1940), inasmuch as it might be possible for 
the decree-holder to rebut this position. 

[5] But before I do so, I deem it necessary to 
address myself to some of the arguments which 
have been raised by the learned counsel for the 
imrties; by the learned counsel for the appel- 
lants in support of the contention that the suit 
was not barred by order 21, Rule 92 and that 
such a suit is permissible, and by the learned 
counsel for the respondent that the suit is so 
barred and that, on the findings recorded by the 
Court below, the second appeal is not entertain- 

able. . ^ 

i [6] Coming now to the first question whether 

order 21, Rule 92 constitutes a bar to the suit, 

I it has been conceded by the learned counsel for 
the respondent that, if there is an allegation of 
fraud and if that fraud is established, the bar 
will cease to exist. Indeed, there have been so 
many cases of this Court on the point that the 
learned counsel has acted very properly in tak- 
•ing this stand. To mention just one, there is the 


case in 1924 A. L. J. 1060.* What, therefore, 
falls to consider is whether the allegation of 
fraud has been substantiated. 

[ 7 ] The learned counsel for the appellants, 
however, contends that even apart from the 
plea of fraud, the suit does not fall within the 
mischief of Order 21, Rule 92 as the nature of 
the property and the facts of the case do not 
attract the application of that provision of the 
law. 

[8] I must, however, before dealing with 
order 21, Rule 92, clear the ground by saying 
that this Court has, in the unreported case in 
Exn, First Appeal No. 88 of 1942,® a case to 
which I was a party, held that an express order 
of confirmation of sale is necessary in all cases. 

[9] The language of the order of 23-6-1937, 
leaves no room for argument on this question. 
It says that the confirmation of the sale shall 
be postponed till an order of the Court. Mr. 
Shyam Behari Dal Gour, the learned counsel 
for the appellants, states that no notice of the 
order confirming th© sale was received by his 
clients. This position, Mr. Chandra Bhan Agar- 
wala, the learned counsel for the respondent, is 
not in a position to controvert. That the provi- 
sions of order 2i, Rule 92 must be strictly 
followed was held by this Court in 63 AliU 162. 
Indeed, it seems absolutely necessary that it 
should be so, because it is a very drastic 

sion of law and has, in certain cases, led to the 
extinction of rights. To the precise effect of 
want of notice to the judgment-debtors when 
the Court passed the order of confirmation it is 
not necessary to address myself. 

[10] Order 21, Rule 92 sums up the result of 
the preceding rules starting from Rule 89. Rule 
89 deals with an application to set aside the sale 
on deposit. The present is not a case of that 
character. Rule 90 deals with an application 
to set aside the sale “on the ground of a mate- 
rial irregularity or fraud,” but the irregularity 
or fraud must be in the publication or the con- 
duct of the sale. But where the sale is not attack- 
ed on the above grounds, but on the ground of 
lack of jurisdiction on the part of the sale officer 
to hold the sale at all.R. 92 shall, to my mind, 
have no application. This view of mine receives 
support from the observationS^bf Boys J. in 1928 
A. Jj, J. 716^ at p. 720. Says the learned Judge: 

‘‘..but it is not all questions in which an auction-pat- 
chaser is involved that come within that bar but only 
those which come within the scope of one or other of 
the Rr. 89, 90 and 91.” 

Cll] Almost to the same effect is the decision 

in 1928 A, Jj. J. 1160® at p. 1164: 

“If O. 21, R. 92 sub-clause (3) were taken literally, no 
suit would ever lie to set aside an order confirming a 
sale where any application under Rr. 89, 90 or 91 has 
been disallowed or not made at all. I am inclined to 
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think that this rule cannot be understood in that wide 
and QOmprehensWe sense. When the decree itself is 
being attacked on account of want of jurisdiction oy 
even on account of fraud, undue influence or coercion 
as distinct from' any irregularity or fraud in the sale 
I think a separate suit undoubtedly lies.*’ 

Also see 1935 A. L. J. 261.® 

[12] The learned counsel for the respondent 
has taken his stand principally on the case in 
23 A. L. J. 946.^® The ratio of the case was 
that different considerations arise when the 
rights of third parties have come into existence. 
This case affords no parallel to the case before 
me. 

[ 13 ] It is also contended that the case in 1928 
A, li. J. 716" cannot, in view of the decision of 
this Court in 1939 A. L. J. 211,^^ be treated as 
good law. The facts of this case were entirely 
different. There some property not- mortgaged 
was sold. There was no doubt an impropriety 
in the sale but there was no lack of jurisdiction. 

[ 14 ] The position before me is different from 
what it was before the learned Judges in 1939 A. 
Ij. j. 211.'^ Here by reason of the amendment 
which was allowed to the judgment-debtors, 
under the U. P. Agriculturists’ Relief Act, and the 
U, P. Debt Redemption Act, a new decree, en- 
tirely different from the original, had come into 
existence. It was held in 1938 A. D. J. 575’® that 

"after the conversion of the decree into an instal- 
ment decree, the sale held in pursuance of the original 
decree must be set aside.” 

iThe confirmation of the original sale was, there- 
fore, invalid and without jurisdiction. 

[15] In the view which I have taken that the 
facts of this case do not attract the application of 
O. 21, R. 92, Civil P. C. inasmuch as the objec- 
tion did not relate to Rr. 89. 90 or 91, there is 
obviously no bar to the suit. In this view of 
'the case it is not necessary to deal with the 

question of fraud. 

[ 16 ] I, therefore, send down the following is- 
sues: (l) Is the property in dispute “protected 
land" within the meaning of S. 17, XJ. P. Debt 
Redemption Act,ActNo. 13 [XIII] of 1910? (2) Did 
the appellants have notice of the proceedings 
relating to the conhrmation of the sale? 

[ 17 ] The parties shall be allowed additional 
evidence. The learned Additional Civil Judge is 
requested to return his findings within two 
months from this date. On receipt of the find- 
ings the usual ten days shall be allowed for ob- 
jections. 

G.N. Order accordingly. 


A. I. R. (34) 1947 Allahabad 403 [G. N. 152.] 

Mulla J. 

Ram Ratan Giipta — Applicant v. P. S, F . 
Dodd and another — Opposite Party. 

Criminal Revn. No. 424 of 1946 and Cti. Revn. 
No. 1503 of 1945, Decided on 7-11-1946, from order of 
Deputy Commissioner, Kumaun, D/- 3-9-1945. 

Criminal P. C. (1898), S. 435— “Court”— Magis- 
trate acting under House Rent Control and Eviction 
Order — Persona designata. 

An order by an officer under House Rent Control and 
Eviction Order is an order passed in exercise of the 
powers delegated by the Provincial Government under 
S. 2 (5), Defence of India Act, as a persona designata 
and not as a ‘Court* within the meaning of S. 435, 
Cr. P. C. and hence no revision Uesagainstit: 34 A.I.R. 
1947 All. 51, Rel. on. [Para 2] 

(•46-Com.) Cr. P. C , S. 435, N. 7. pt. 1. 

Case referred . — 

1. (’46) 1946 A. L. J. 214: 34 A. I. R. 1947 All. 51: 
I. L. R. 1946 All. 718 : 228 I. C. 337, Hari Kisban 
Das V. Emperor. 

P, N. Shukla — for Applicant. 

Deputy Oovernment Advocate — for the Crown. 

Order. — These are two connected applica- 
tions in revision which raise the same question 
of law for consideration. The applications are 
directed, in each case, against an order passed 
by an Additional District Magistrate purporting 
to act under the House Rent Control Order. It 
appears that rents of some tenements were fixed 
by the Area Rationing Officer, but subsequently 
orders were passed by the Additional District 
Magistrate modifying those orders. The appli- 
cants being aggrieved by the orders passed by 
the Additional District Magistrate have come up 
in revision to this Court. 

[ 2 ] On behalf of the Crown a preliminary 
objection has been raised to the effect that no 
revision lies to this Court against the orders in 
question. Having heard learned counsel for the 
applicants I find that this objection is sound 
and must prevail. The Additional District Ma- 
gistrate has purported to act, in each case, under 
the House Rent Control and Eviction Order. It 
appears that under s. 2 , Defence of India Act. 
the power to frame certain rules and orders has 
been conferred in the first place on the Central 
Government. The Central Government can, 
however, delegate that power to the Provincial 
Government and the latter again under sub- 
s. (5) of s. 2 of the Act, can delegate its power to 
any officer or authority subordinate to it. The 
House Rent Control and Eviction Order was 
passed under the powers so delegated and the 
Additional District Magistrate has purported to 
act in the exercise of the power so delegated 
to him. The simple question for consideration 
therefore, is whether the officer or authority to 
whom power is delegated by the Provincial 
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Govei^iiment under 8ub-8. (6) of S. 2, Defence of 
India Acfc is a Court within the meaning of the 
Criminal Procedure Code so that this Court would 
bo authorised to call for the record of that Court 
^under S. 435 and to deal with it under S. 439, 
jCriminal P. C. In my opinion the answer is 
obviously in the negative. The officer or autho- 
rity to whom pow’ers are delegated by the Pro- 
vincial Government is really a pej'sona design 
nata and not a Court. The same view has been 
taken in 1946 A. U. J. 214.^ I therefore dismiss 
these applications. 

D.R. Applications dismissed. 
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SiNHA AND Sapru JJ. 

S. Mazahir Husain and others — Defen- 
dants — Applicants v. Anjttman Islamia — 
Plaintiff — Opposite Party, 

Civil Revn. No. 350 of 1945, Decided on 6-2-1947, 
from order of 2nd Civil Judge, Muzaffarnagar, D/- 16- 
3-1945. 

(a) Court-fees Act (1870), S. 6-A (U. P.)— Who 
can appeal. 

A defendant has no locus standi under S. 6*A to 
challenge the order calling upon the plaintiff to make 
good the deficiency in court-fee, (as for instance, by 
objecting that the amount of court-fee ordered to be 
paid is not sufficient.) [Para 4] 

(’44-Com.) Court-fees Act, S. 6-A Note (U. P. Ss. 6-A 
to 6c). 

(b) Court-fees Act (1870), S. 12— Order demand- 
ing additional court-fee— Revision. 

An order demanding additional court-fee does not 
amount te a ‘cose decided’ and no revision will lie 
against such an order : 21 A. I. R. 1934 Ail. 620 
(F. B.) and 23 A. I. R. 1936 All. 686 (F.B.), Foll.\ 28 
A. I. R. 1941 All. 298, Expl. [Para 6] 

(’44-Com.) Court-fees Act, S. 12 N. 13. — 

Cases referred : — 

1. t’41) 1941-39 A. L. J. 376 : 28 A. I. R. 1941 All. 
298 : I. L. R. 1941 All. 558 : 196 1. C. 758, Mohri 
Kuowar v. Kesri Chandra. 

2. (’33) 1933 A. L. J. 311 : 20 A. I. R. 1933 All. 350 : 
55 All. 274 : 148 I. C. 152, Lakshmi Narain Rai v. 
Dipnarain Rai. 

3. (’34) 1934 A. L. J. 381 : 21 A. I. R. 1934 All 620 : 
57 All. 17 ; 149 1. C. 1183 (F. B.), Gupta & Co. v. 
Kirpa Ram Brothers. 

4. (’36) 1936 A. L. J. 923 :.23 A. I. B. 1936 All. 
686 : I. L. R. 1937 All. 17 : 165 I. 0. 1 (P. B.), 
Suraj Pali v. Arya PritbinidbL Subha, U. P. 

Mushtaq Ahmad — for Applicants. 

M. A. Kazmi — for Opposite Party. 

Sapru J. The defendants are the appli- 

cants in this revision. The suit out of which 
this revision arises was brought by the plaintift 
Aujuman Islamia, Muzaffarnagar which is a 
registered body under Act 21 [XXI] of i860 for 
possession of the Islamia School, kluzaffarna- 
gar and various other reliefs. The plaintiff’s 
allegation was that it represented a properly 
constituted body to manage the institution, that 
the defendants had, indeed, been managing 


the institution under its direction and that they 
had been removed from the management of 
it at a properly constituted meeting. The 
plaintiffs further stated that they were still 
persisting to continue to manage the institution 
and had wanted to be placed in charge of the 
school building, papers and register relating 
to the institution. The suit was valued for pur- 
poses of jurisdiction of the Court at Ks. 6000 
and for purposes of payment of court-fee at 
Rs. 400. Objection appears to have been taken 
by the defendants to the court-fee paid 'by the 
plaintiffs in the suit on the ground of under- 
valuation of a portion of the property in suit. 

[2] The learned Civil Judge, while uphold- 
ing the objection of the defendants as regards 
valuation, has rejected it with regard to the 
amount of court-fee paid. The defendants- 
applicants seek to have this order revised by 
this Court. 

[3] The law prior to certain amendments 
with which we shall deal presently allowed a 
party to challenge the validity of the order 
directing payment of court-fee when the whole 
case came up in appeal but as the amount of 
court-fee payable by the suitor was greatly 
enhanced, the Legislature stepped in with a 
special provision and allowed the party^ who 
was called upon to make good the deficiency, 
a special right to challenge the propriety of 
the order as soon as it was passed. But this 
was, however, a provision specially made for 
the party who was called upon to pay the court- 
fee, but his rival cannot avail himself of this 
provision. This, in our opinion, is clear from 
S. 6A, Court-fees Act which is as follows: 

‘‘Any person called upon to make good a deficienoy in 
court-fee may appeal against such order as if it were 
an order appealable under S. 104, Civil P. .C. 

The patty appealing shall file with the memoran" 
dum of appeal, a certified copy of the plaint together 
with that of the order appealed against.” 

The order directing payment of court-fee does 
nob find a place in S. 104, Civil P. 0. 

[4] It is obvious that the present applicant 
is not the person "called upon to make good a 
deficiency in court- fee.’* The defendants have 
no locus standi to challenge the order. It has 
been urged before us that if the applicants can- 
not avail themselves of s. 6A, Court-fees Act, 
the further question is whether a revision lies 
at all. 

[6] The learned counsel for the applicant 
relied upon 39 A. L. J. 376^ in support of his 
contention that the order, apart from the pro- 
visions of s. 6A, Court, fees Act, amounts to 
a "case decided’* and is, therefore, open to 
revision. That was a case where the party who 
had been called upon to make good the defi- 
ciency had preferred an appeal. He had a 
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right to do it. The learned Judges thought if 
he had a right of appeal, he had a right of 
• revision too. If, however, they intended to 
hold that the order amounted, otherwise, to a 
“case decided,*' we do not see our way to agree 
with them. 

[6] An order demanding further court-fee 
was at one time treated as a “case decided “ : 
1933 A. L. j. 311^ but the later Full Benches 
dissented from that view: 1934 A. ii. J. 381,^ 
1936 A. Ij. j. 923.* The result is that we dismiss 
the application with costs. 

[7] The record of the case shall go back to 
the Court below so that the proceedings in the 
suit may be started as soon as possible. 

V.B.B. Application dismissed. 

[C. N. 154.] 
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Verma and- Hamilton JJ. 

^ Notified Area Committee, Deoria, through its 

President — Defendant — Appellant v. Sukhdeo 

Das and another — Plaintiffs — Respondents. 

Second Appeal No. 1306 of 1944, Decided on 8-2- 
1946, from decision of Addl, Civil Judge, Gorakhpur, 
D/- 15-9-1943. 

U. P. Municipalities Act (2 [II] of 1916), Ss. 293 & 
293 — Encroachment on Notified Area land — Power 
to levy projection fees for past use and occupation. 

Section 293 gives a Noticed 'Area Committee the 
power to charge fees for use and occupation of land 
vested in the committee or entrustei to its manage- 
^ment. It is immaterial whether such use and occupation 
is with or without the permission of the Committee or 
whether the use and occupation has taken place prior 
to or after the framing of bj-laws under S. 298 : 

Seld, on consideration of the by-laws framed under 
S. 293 (2), by the Notl&ed Area Committee of Deoria 
that by-law No. 9 was a by-law framed under bead J sub- 
head (d) of List I under S. 298 under which the commi- 
ttee could frame by-laws fixing fees in respect of future 
as well as existing projections and that therefore the 
committee was justified in demanding fees in respect of 
already existing projections. [Para 2] 

Z. H. Lari — for Appellant. 

N. D. Pant and C. S. Sarnn— for Respondents. 

Hamilton J. — This is a second appeal by 
the Notified Area Committee of Deoria, defen. 
dant in a suit which was brought by Sukh Deo 
Das and another, joint owners of certain houses 
within the Notified Area of Deoria. What gave 
rise to this suit was that certain by-laws were 
passed by the Notified Area Committee and on 
the strength of those by-laws a demand was 
made on the plaintiffs for a certain sum as pro- 
jection fees for the period from September 1937 
to March 1941. Projection fees meant fees paya- 
ble for encroachments made by the plaintiffs on 
l^d and drains which vested in the Notified 
Afea Committee. It was alleged in the plaint 
that. these projections had been erected before 


23-8-1937, the date on which the by-laws came 
into force, and it was further stated that these 
projections had been made with the permission 
of the Notified Area Committee and so no fees 
could be levied. There were also allegations that 
the by-laws were ultra vires and that they could 
not have retrospective effect. The first Court 
found that these projections over land and 
drains which vested in the Notified Area had 
been made without permisssion at dates earlier 
than the date on which the bye-laws came into 
force but that from the date that the by-laws 
came into force fees could be realised for 
already existing projections as well as for pro- 
jections which might be made after the by-laws 
came into force. The lower appellate Court 
agreed with all the 'findings of the trial Court 
except that it held that the bye-laws, read toge- 
ther showed that there was no intention to levy 
fees on projections which were already in exis- 
tence on 23-8-1937, We might paraphrase this by 
saying that the lower appellate Court found that 
for projections already in existence no fees had 
been fixed and consequently no sum could be 
realised. We will here refer to the relevant 
sections of the Municipalities Act which by a 
notification of the Provincial Government have 
been extended to Notified Areas. Section 293 
empowers a Notified Area Committee to : 

‘‘charge fees fixed by bye-law oq by public auction or 
by agreement, for the use or occupation (otherwise than 
under a lease) of any immovable property vested in, or 
entrusted to the management of the board, includin'^ 
any public street or place of which it allows the use or 

occupation whether by allowing a projection thereon or 
otherwise.” 

In our opinion the meaning of this section is 
plain. If certain immovable property is vested 
in the Committee or is entrusted to its manage- 
ment the Committee may charge fees the 
amount of which will be settled either by an 
entry in the by-laws or by the holding of a public 
auction or by agreement entered into by the 
Notified Area Committee and the person who 
has used and occupied property over which he 
had no right of possession by title because it 
either vested in the Committee or was entrusted 
to the management of the Committee. To make 
it plain that fees could- be levied even when per- 
mission had been applied for use or occupation 
and had been granted, the words 

‘including any public street or place of which it 
allows the use or occupation whether by allowing a pro- 
jection thereon or otherwise’ ^ 

wero inserted in the section. The fact that these 
words there occur did not limit the power of the 
Notified Area Committee to charge fees for the 
use or occupation of any part of any public 
street or place when no permission had been 
sought from the Committee and no permission 
had been granted. To exercise the powers of the 
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CommitteG under S, 293, when fees were not 
fixed by public auction or by agreement the 
Committee under S. 298 could make by-laws, and 
if required by the Local Government had to 
make by-laws, consistent with the Act for 
various purposes includ-ing the furtherance of 
municipal administration under this Act. As 
S. 298 is a section of the Municipalities Act 
which has been extended to a Notified Area, 
municipal administration means administration 
of the Notified Area and not of the Municipality. 
Under para. (2) of s. £98 the Committee had the 
power to make certain by-laws described in list 
I, which immediately follows the section, but it 
should be noticed that this was without prejudice 
to the generality of the power conferred by sub- 
s. (1). In this List I there is subdivision E which is 
headed ‘streets’ and which, among other things, 
deals with conditions on which permission may 
be given for projections over streets and drains* 
There is then another heading 'J. Miscellaneous’ 
which has a sub-a. (d) which runs as follows : 

“fixing any charges or lees, or any scale of charges or 
fees to be paid for^any municipal service or undertaking 
or to be paid under S. 293 (1) or S. 294 of the Act, 
and prescribing the limes at which ‘such charges or 
fees shall be payable,' and designating the persons 
authorised to receive payment thereof;” 

While clause E refers to S. 209 which deals with 
sanctions of projections over streets, clause J 
refers back to s. 293, which empowers a Commit- 
tee to charge fees for the use and occupation of 
immovable property vested in the Committee. It 
seE ms clear to us that s. 293, gives the Committee 
power to charge fees when use or occupation of 
what we may conveniently term Notified Area 
land has taken place and it is immaterial whether 
such use or occupation has taken place (for ?) one 
day or a month orayearoranyotherperiod. pro- 
vied of course the land is still vested in the Notified 
Area Committee. We can see nothing inequitable 
in this, for a person, who has made projections 
on land which does not belong to him but vests in 
the Committee, has no right to retain possession 
free and if he does not like the amount of fees 
fixed, it is always open to him to remove the 
projections by which time, if he does so, he will 
have had perhaps for a considerable period of 
time the free use of the Notified Area land. ^ The 
learned Civil Judge who decreed the plaintiffs* suit 
setting aside the decision of the trial Court, did 
nob, as far as we can see, doubt the power of the 
Committee to levy fees for already existing pro- 
jections but held on a perusal of the by-laws that 
the Committee had only fixed fees for projections 
which might be made after the by-laws had come 
into force and not for already existing ones. The 
bye-laws framed by the Committee purported to 
ha under head E, Sub-head (c) and head J , sub- 
head (d) of S. 298 . We have already pointed out 


the difference between head E and head J, that 
is to say that head E referred to future projec- 
tions and head J to all projections whether 
already existing or not and whether allowed or 
not allowed by the Notified Area Committee. 

The learned Judge on examining the by-laws 
found that almost all of them certainly referred 
to future projections, that is to say, were under 
head E, and there is no doubt that this view waa 
correct. There remained, however, bye-law 9 to 
be construed. That reads as follows; ‘Subject to 
bye-law No. lO the annual fees for projection 
shall be as shown in the accompanying schedule. 

[2] The reference to bye-law 10 is immaterial 
as it is to the effect that when there are two or 
more projections on the same storey covering the 
same ground two separate fees shall not be pay- 
able. The language of bye-law 9 is general and 
there is nothing in this bye-law to indicate that 
there was any intention to fix fees for projections 
made after the bye-law came into force and not 
before. The only reason for which the learn^ 
Civil Judge held that this bye-law only applied to 
future projections was that other bye-laws, such 
as for instance Nos. 2 to 7, could only apply to 
projections made after the bye-laws came into 
force. The learned Judge did not realise that not 
all the bye-laws were under head E, sub-head (c) 
and that there must have been at least one under 
head J. sub-head (d) because this was clearly 
stated in the heading of these bye-laws which 
immediately preceded no. i bye-law. On the y- 
general wording of bye-law NO. 9 it seems olearv 
to us that this bye-law was a byelaw under head 
J, sub-head (d) of S. 298. and not a byelaw under 
head E, sub-head (c): There was nothing illegal 
or ultra vires in making at one and the same 
time some bye-laws under head E and some under 
head J and numbering them aerially. The fact 
that certain other byelaws such as NOS. 2 to T 
only related to future projections is no help for 
the construction of byelaw No. 9. Byelaw no. 9 
must be held to refer both to previously existing 
and to future projections because the Notified 
Area Committee under s. 293, had the power to 
levy fees on both classes of projections. 

[3] Learned counsel for the respondents has 
urged that a person who wants to build a 
tion after the byelaw has come into force may be 
taken to have agreed to pay the requisite fees. 
Doubtless a person who makes a projection before 
there are byelaws does not know what fees if any j 
he wiU be called upon to pay even when byelaws - 
are made, but, if a person encroaches on Property 
that belOBgB to another or to others and not o 
himself, it is recognised that he is liable to pay 
for use or occupation. In certain cases the amoi^ 
which he will have to pay has to be determine 
by the Court but in certain cases the statute 
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itself fixes the amount as in the case before us 
and we can see nothing inequitable in the Notified 
Area Committee making a charge for past use 
and occupation of its land and s. 293 makes it 
quite clear that the Committee can levy fees 
and the Act also provides for the fixing of the 
fees. 

[43 For reasons that we have given above, 
we must set aside the decision of the learned 
Additional Civil Judge decreeing the suit. We, 
therefore, allow the appeal, set aside the decree 
of the lower appellate Court and dismiss the suit 
with costs. 

K. s. Appeal allowed. 


A. L R. (34) 1947 Allahabad 407 [C.N.155.] 
Sinha and Harish Chandra JJ. 

Matloob Ali Khan — Plaintiff — Applicant 
V. Nabi Rasool Khan — Defendant — Opposite 
Party. 

Civil Revn. No. 40 of 1946, Decided on 18-2-1947, 
against decree of Dist. Judge, Sbabjabaupur, D/** 
1>2-1944. 

(a) U. P. Agriculturists* Relief Act (27 [XXVII] of 
1934), S. 24— Section exhaustive. 

Section 24 requires evidence of certain cbaracter and 
is exhaustive and therefore it shuts out other classes of 
evidence. [Paras 7 and 8] 

(b) U. P. Agriculturists’ Relief Act (27 [XXVII] of 
1934), Preamble — Scope. 

The Act is passed lor the relief of agriculturists^ from 
indebtedness. An agriculturist mortgagor is no doubt a 
person for whose ^relief from indebtedness’ the Act was 
passed but the pre-emptor of his equity of redemption 
cannot be called a person 'indebted' and does not 
belong to the class entitled to any indulgence under the 
Act. [Para 9] 

(c) U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934), Ss. 12 and 24 — Application under S. 12 — 
Compliance with S. 24. 

Where an application is filed under S. 12, U. P. 
Agriculturists’ Relief Act the requirements of S. 24 of 
that Act should, at the very outset, be complied with 
and this is not dispensed with by the fact that the ap* 
plicant would be' entitled to tbe benefit of S. 9, U. P. 
Debt Redemption Act. The latter Act contemplates 
only certain beoefitsj it provided no ipachinery for a 
suit or an application. [Paras 10 and 11] 

(d) U. P. Agriculturists’ Relief Act (27 [XXVII] 
of 1934), S. 24 — Documentary evidence — Mortgage 
deed. 

A Q.or(gagor is not expected to give a list, in tbe 
mortgage deed, of tbe entice property owned by him. 
All that is expected of him is an assurance that tbe 
security conveyed by him is good security. Hence it is 
wrong to say that tbe mortgage deed itself is tbe docu- 
meatary evidence within meaning of S. 24. [Para 13] 

Case referred : — 

1. (*44) 1944 A. L. J. 162 : 31 A. I. E. 1944 P. C. 35 : 

19 Luck. 309: I. L. R. 1944 Kar. P. C. 199: 71 I. A. 

56 : 213 I. C. 342 (P. C.), Raghuraj Singh v. Hari 

Eisban Das. 

Mushtaq Ahmad — for Applicant. 

M. Naseem — for Opposite Party. 

Sinha J. — This is an application in revision 
against an order of the learned District Judge 


of Shahjahanpur and arises out of an applica- 
tion for redemption, presented under s. 12, XJ. P- 
Agriculturists’ Relief Act, Act No. 27 t|xxvil] of 
1934. 

[2] The case came up as a second appeal 
before a learned Judge of this Court, who, how- 
ever, found that no second appeal lay. He was 
requested to treat the appeal as an application 
in revision and he acceded to that request. He 
was of opinion that the question raised before 
him was one of substantial importance and has 
referred it to a Bench of two Judges. 

[3] The facts, material to this application, are 
not in controversy and are briefly these: One 
Azizullah Khan granted a mortgage with posses- 
sion on 5-6-1896, of the property in dispute, in 
favour of one Abdullah Khan. The mortgagor 
sold tbe equity of redemption to a lady, Mt. 
Afzali Begum, wife of one Suleman Khan. The 
applicant pre-empted the sale. He has thus 
stepped into the shoes of the original mortgagor. 
The defendant is-the successor-in-interest of the 
original mortgagee. 

[4] In the application or the plaint, filed by 
the plaintiff-applicant, belaid that he was an 
agriculturist and so was the original mortgagor. 
This allegation was denied by the defendant. 

[5] The learned Assistant Collector, on the 
strength of some oral evidence, found that the 
original mortgagor was an agriculturist and so 
was the applicant. He found the entire debt 
paid off and passed an unconditional decree for 
redemption. On appeal, the learned District 
Judge held that the evidence contemplated by 
s. 24, U. P. Agriculturists’ Relief Act, was not 
led by the applicant and he had not, therefore, 
succeeded in establishing his claim for redemp- 
tion. Section 24 required some documentary 
evidence in proof of the character of the mort. 
gagor, as an agriculturist, on the date of the 
mortgage. In the absence of such documentary 
evidence 

"the status of the mortgagor on that date shall be 
determined with reference to the entries in the record- 
ot*r)ghts or the annual registers prepared under tbe Land 
Revenue Act, 1901, of the year nearest to tbe year of 
mortgage for which they exist." 

It is not pretended that tBe requirements of this 
provision were complied with. 

[6] The learned counsel for the applicant, 
however, argues that s. 24, while no doubt^re- 
quiring evidence of a certain cbaracter, does not 
shut out other classes of evidence. In the alter- 
native, it is argued that, having regard to tho 
fact that the allegation as regards the original 
mortgagor being an agriculturist on tho date of 
the mortgage, was not specifically denied in the 
written statement, he should be given a fresh 
opportunity to establi.'-h that position. 
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[ 7 ] To take up the first contention, the argu- 
ment really is that the U. P. Agriculturists* 
Relief Act is an enabling measure and to hold 
S. 24 as exhaustive and rule out all other evi- 
dence, is to defeat the very purpose of the Act. 
This argument is, in our view, opposed to all 
canons of interpretation. It is true that it is a 
‘remedial statute* and, according to their Lord- 
ships of the Judicial Committee in 1944 A. L. 

J. 162 ^ : 

“The tvorda of a remedial statute must be construed 
so far as they reasonably admit so as to secure that the 
relief contemplated by the statute shall not be denied 
to the class intended to be relieved,” 

but, before a person can claim the benefits 
of the class, he must prove, by incontrovertible 
evidence, that he belongs to “the class intended 
to be relieved.” Oral testimony may or may not 
be reliable and it is, perhaps, for this reason, 
that the Legislature has taken care to define the 
evidence which must be adduced, before the 
claim can be entertained. 

[8] The law on the question seems to be set- 
tled. We have the high authority of Craies that: 

“Another general rule regard to the efiect of an 
enabling Act is expressed in the maxim, Expressio 
icnius est exclusio alterius, * Express enactment shuts 
the door to further implication’. If there be any one 
rule of law clearer than another, it is this, that, where 
the Legislature have expressly authorised one or more 
particular modes of dealing with property, such expres- 
sion always excludes any other mode, except as specific- 
ally authorised.” (Craies on StatuteLaw, Fourth Edition, 
page 231). 

It is, therefore obvious that the applicant was 
bound to comply with the requirements of S. 24 
before he was entitled to any relief. 

[9] As regards the contention that the defen- 
dant did not specifically deny the character of 
the original mortgagor, as an agriculturist, on 
the date of the mortgage, it appears to us that 
the argument has no merits. There was a denial 
of the allegation in the plaint. But apart from it, 
the applicant does not belong to the class entitled 
to any indulgence. If a reference to the preamble 
is permissible, the Act was passed “for the relief 
of agriculturists from indebtedness.” The mort- 
gagor, Azizullah Khan, was no doubt an agricul- 
turist for whose “relief from indebtedness*’, the 
Act was passed, but the applicant is a pre-emptor 
and a pre-emptor, certainly, cannot be called a 
person 'indebted*. 

[ 10 ] It is next argued that the applicant would 
have been entitled to the benefit of S. 9, U. P. 
Debt Redemption Act and this Act does not 
insist upon the requirements of s. 24. This argu- 
ment loses sight of the fact that the application 
was presented under S. 12, U. P. Agriculturists’ 
Relief Act. The requirements of that Act should, 
at the very outset, have been complied with, 
before a stage could reach when the applicant 
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could be extended the benefits of the U. P. Debt) 
Redemption Act. 

[ 11 ] There is yet another answer to this con- 
tention. The U. P. Debt Redemption Act contem- 
plates only certain benefits ; it provides no 
machinery for a suit or an application. Here, 
the application for redemption was presented 
under the U. P. Agriculturists* Relief Act. The 
provisions of that Act had, therefore, to be 
strictly followed. 

[ 12 ] It is also argued that the mortgage deed 
. itself shows that the mortgagor was, on the date 

of the mortgage, an agriculturist. We do not see 
how this result follows. The mention of the pro- 
perty in the mortgage deed is intended only to 
secure the repayment of the sum advanced ; 
there is no other purpose. Apart from this, there 
is nothing in the deed to indicate that the mort- 
gage security constituted the entire assets of the 
mortgagor ; he might have had property other 
than the one embraced by the mortgage. 

[13] Lastly, it is argued that the documentary 
evidence, within the meaning of S. 24, was the 
mortgage deed itself. We do not think that this 
was the intention of the Legislature. The mort- 
gagor is not expected to give a list, in the mort- 
gage deed, of the entire property owned by him. 
All that is expected of him is an assurance that 
the security, conveyed by him, is good security, 
free ^rom all cloud. The application, therefore, 
has no merits and we dismiss it with costs. 

Harish Chandra J. — I agree. 

D.s. Application dismissed. 
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Baghubar Datal and Wanohoo JJ. 
Dipa — Appellant v. Emperor. 

Criminal Appeal No. 246 and Cri. Hevn. No. 581 of 
1946, Decided on 24*2'1947, from order of Sessions 
Judge, Muttra, D/’5-2-1946. 

Penal Code (1860), S. 325^Several persons inclu- 
ding accused striking another with lathis — Whether 
accused actually caused grievous hurt not shown-* 
No conviction under S. 325. 

A person voluntarily causes grievous hurt when he in- 
tends to Cause grievous hurt or knows it likely that be 
would cause grievous hurt and actually causes grievous 
hurt. It may be presumed from the conduct of several 
persons striking another with lathis that each of them 
intended to cause grievous hurt; bat such a presumption 
alone is not sufficient to establish the offence of causing 
grievous hurt against an accused unless it be further 
shown that that accused actually caused grievous hurt: 
33 A. I. R. 1946 All. 153, Dissert/. [Para 6] 

Case referred : — 

1.(’46) 1945 A. L. J. 531: 33 A. I. R. 1946 AU. 153: 

223 I. C. 513, Emperor v. Bishuwanatb, 

Deputy Government Advocate~~toT the Crown, 

Raghubar Dayal J. — Dipa and Harbal were 
committed for trial under S. 304, Penal Code. 
Harbal died during the pendency of the case in the 
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Sessions Court. Pipa was convicted under s. S25, 
Penal Code, and was sentenced to three years' 
rigorous imprisonment. He has appealed to this 
Court. 

[ 2 ] At the time of the admission of the appeal 
it was ordered that a notice for enhancement of 
sentence be issued to Pipa. 

[3] The prosecution case is that Harbal who was 

uncle of the accused appellant and Pipa appellant 
beat Shiama with thin sticks, kicks, slaps and fists 
on the evening of as they suspected 

Shiama of having stolen Pipa’s kurta. The beat> 
ing was a sustained one. Shiama received 6xten> 
sive contusions on various parts of bis body. The 
beating also resulted in the fracture of two ribs. 

[4] There is ample evidence on the record to 
support the prosecution case. It is not necessary 
to deal with it fully. Five witnesses deposed 
about it. There is nothing particular against 
them. The finding that Pipa appellant had beaten 
Shiama is therefore correct. 

[5] The learned Sessions Judge has held that 
the provisions of s. 34, Penal Code, do not 
apply to the facts of the case. In this he 
is right as it cannot be held on the basis of evi. 
dence on record that both Harbal and Pipa beat 
Shiama in furtherance of any common intention. 
There is no evidence of any pre-arranged plan. 
The learned Sessions Judge further held that it 
could not be said which of the assailant was res- 
ponsible for causing which of the injuries. He 
observed: 

*'Both the assailants were responsible for causing all 
the injuries according to the evidence. There is no escape 
from the finding that two men Harbal and Dipa made 
an assault on a sickly man and caused him grievous 
hurt. Ad intention on their part to cause such injuries 
must be presumed and each one of them must be held 
to be guilty under S. 325, as laid down in the Allahabad 
case cited above.'* 

The case cited is the case reported in 1945 A. L. 
J. 631.^ 

[6] We are of opinion that the learned Sessions 
Judge has been wrong in convicting the appellant 
of the offence under s. 325, Penal Code, when it 
could not be held that he himself bad caused 
any of the grievous injuries on the deceased. A 
person voluntarily causes grievous hurt when he 
intends to cause grievous hurt or knows it likely 
that he would cause grievous hurt and actually 
causes grievous hurt. It may be presumed from 
the conduct of several persons striking another 
with lathis that each of them intended to cause 
grievous hurt; but such a presumption alone is 
not sufficient to establish the offence of causing 
grievous hurt against an accused unless it be 
further shown that that accused actually caused 
grievous hurt. This aspect of the matter seems 
-to have been overlooked in the case cited above. 

[73 The case reported in 1945 A. L. j. 531^ does 
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tend to support the reasoning of the learned 
Sessions Judge. The observations of Mulla J. in 
the case at page 636 were, however, simply to 
this effect: 

“At the same time I think when four persons simul- 
taneously attack another person with lathis, it can fairly 
be presumed against every one of them that be had at 
least the intention of causing grievous hurt. I think, 
therefore, that each one of the appellants in this case 
is guilty of an offence under S. 325, Penal Code.” 

These observations did not refer to the actual 
causing of grievous hurt by each individual 
appellant. Earlier in the judgment the learned 
Judge expressed the opinion that S. 34, Penal 
Code, could not be brought into operation in that 
case and that each one of the appellants could 
be held responsible only for the act committed 
by him and the result produced thereby, and that 
though the prosecution evidence sought to con- 
nect one of the appellants with one of the two 
injuries on the head which resulted in fracture 
that evidence was not consistent. There were two 
fractures of the parietal bones underneath the 
seats of the two injuries on the head. We are of 
opinion that when there was no evidence to indi- 
cate as to which of those four appellants actually 
caused those grievous hurts none of them could 
have been convicted of the offence under s. 825 , 
Penal Code. We, therefore, disagree with the 
view expressed in that case. 

[8] We are therefore of opinion that the con- 
viction of Dipa appellant must be altered to one 
under s. 323, Penal Code, from s. 326, Penal 
Code. Wo therefore allow the appeal to this ex- 
tent that wo alter the conviction from s. 325 , to 
s. 323, Penal Code, and reduce the sentence from 
three years to one year’s rigorous imprisonment. 
It appears that Dipa has already served more 
than a year in jail. He is therefore to be released 
forthwith if not required to be detained under 
any other process of law. The notice of the en- 
hancement of sentence is discharged. 

Order accordingly. 

A. I. R. (34) 1947 Allahabad 409 [G. 167,] 

SiNHA J. 

Ahmad Hasan — Defendant — Appellant 
V. Shri Sanatan Dharma School, Ghaziabad 
— Plaintiff — Despondent. 

Second Appeal No. 2299 of 1943, * Decided on 22-11, 
1945, from decision of 2nd Civil Judge, Meerut, D/-5-7. 
1943* 

Limitation Act (1908), Art. 144— Adverse posses- 
sion— Latrine constructed by defendant’s ancestors 
on plaintiffs land— Latrine in defendant’s use for 
over 12 years— Construction not of flimsy character 

— Held defendant acquired title by adverse posses— 
sion. 

Where on a piece of land belonging to the plaintiff 
and used by him, there was a latrine constructed bv 
the ancestors of the defendant and it was in defend- 
ant’s use for over twelve years and there was nothin^ 
to suggest that the construction was of a flimsy character 
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or of a character indicative of an intention on the part of 
the defendant to use it temporarily and not permanently: 

Held that defendant’s possession was of such a nature 
as entitled him to perfect his title to the latrine by ad- 
verse possession. Hence plaintid's prayer for demolition 
of the latrine could not be granted: 24 A. I. B. 1937 All. 
429; 26 A. 1. B. 1939 AU. 161, 16 Bom, 338 and 21 
A. I. B. 1934 P. C. 23, Eef. [Para 9] 

(*42-Com.) Limtation Act, Arts. 142*144 N. 11. 

Cases Referred : — 

1. (’37) 1937 A.L. J. 384 : 24 A. I. E. 1937 All. 429: 
169 1. C. 962, Batnchandra v. Asa Bam. 

2. (’38) 1938 A. L. J. 1227 : 26 A. I. E. 1939 All. 161: 
I. L. B. (1939) All. 217: 180 I. 0. Ill, Asa Ram v. 
Bamchander. 

3 . (’92) 16 Bom. 338, Framji Cursetji v. Gokuldas 
Madhoji. 

4 . (’34) 61 Cal 262: 21 A. I. E. 1934 P. C. 23: 61 I. A. 
78: 147 I. C. 545 (P, 0.), Secretary of State v. Do* 
bendra Lai Khan. 

M. A. Kazmi — for Appellant, 

J agnandan Lai — for Respondent. 

Judgment. — This is an appeal by an unsuc- 
cessful defendant against whom a suit for posses- 
sion was decreed in part by the learned Addi- 
tional Munsif. This decree was affirmed, with a 
substantial modification in favour of the plain- 
tiff, by the learned Second Civil Judge of Meerut. 

[ 2 ] The plaintiff is a school, Sbri Sanatan 
Bharma School, Gbaziahad, and brought the 
present suit through one Lala Banwari Lai. The 
story with which it came to Court was briefly 
this: Plot No. 806-B, in area 14 biswas corres- 
ponding to old plots Nos. 1140/2, measuring li 
biswas and 6 biswansis, and ii4l/3, measuring 3 
biswas, belonged to the school and the school- 
boys bad been playing over it and it had been 
used for other purposes of that school. The de- 
fendant, who bad no concern with the plot, bad, in 
August 1941, made a kotha and a courtyard, mark- 
ed ABCD in the sketch map a wall, marked X 
and a latrine, marked Y, on a portion of the plot, 
without any right. 

tS] The defence, in the main, was that the 
defendant’s kachcha house existed on the site of 
the constructions in suit, marked ABOD, from 
the time of his ancestors. This house fell down 
six years before the municipal survey, which took 
place in 1935 , but its walla stood up to a height 
of two to three feet and he had built the construc- 
tions in suit on the site of that house. The latrine 
was also an old .construction, dating from the 
time of his forefathers. The land, the defence 
proceeded, was a grave or takia and the old 
kotkas appertained to it. He denied the plain- 
tiff’s story that the school boys ever played on 
the site of the constructions ABCD or the latrine. 
He denied the plaintiff’s possession of the property 
and claimed himself, along with his ancestors, 
to have been in possession continuously from 
time immemorial. The bar of estoppel was also 
pleaded, 


A. I/B; 

[4] It appears that- two men, Dr. Bishambhtfr 
Sahai and Dwarka Prasad, made a gift on 

4-11-1926, of plots NOS. 1140/2 and 1141/8, with the 
exception of land eight yards wide, east to westi 
and ten yards long, north to south, lying 
towards the north, in favour of the school. It also 
appears that there bad been a previous litigation 
between Bishambhar Sahai and one Kalian Shah 
for the removal of certain constructions, j mefle j 
by the latter, on plot no, 1140/2. The former’s 'n, 
suit was decreed, on 19-4-1915. The area ot- 
cluded from the gift, as also the fate of the 
previous litigation, will have a material bearing 
upon the fate of the present case. 

[6] A commissioner was appointed and Jiis 
report formed largely the basis of the judgments 
of the Courts below. The plaintiff’s counsel admit- 
ted before the learned Additional Munsif that 
the construction marked X did not exist on 
the spot. The learned Additional Munsif, in a 
judgment which bears marks of care and indus- 
try, found that the plaintiff was the owner of 
the plot in dispute and the constructions ABOD 
and the latrine Y stood on plot NO. 1140/2, 
which was a part of 805-B. He, however, found 
that the latrine was an old construction and the 
constructions marked ABCD existed on the site 
for over twelve years and had been made on 
the site of the old constructions. The oral evid- 
ence of the parties did not appear to him worthy 
of credit. He found that old graves existed on - 
a part of the plot in dispute. In this view of f 
the case, he decreed the plaintiff s suit, but 
rejected the prayer for the demolition of the 
constructions ABCD and the latrine. He held 
further that the sites of these constructions would 
revert to the plaintiff in case the defendant or 
his heirs abandoned the house or the latrine or 
gave up their use. 

[6] To this decree the defendant submitted.- 
The plaintiff, however, went in appeal and the 
learned Second Civil Judge in a judgment which 
reads more like special pleading and does not 
inspire confidence, decreed the suit for the demo- 
lition of the entire construction ABCD and alsa 
of the latrine. He held that the elements of 
estoppel bad not been made out. The defendant 
has come before me in second appeal. 

[7] The learned counsel for the appellant has- 
strenuously contended that the case depended,, 
almost entirely — if not entirely — upon oral evi- 
dence and it was not proper for the learned. t 
Second Civil Judge to have disagreed with the 
learned Additional Munsif, This criticism is 
not without force, but it is impossible for me,, 
sitting in second appeal, to reverse the findings 

of fact. I, however, feel that the lower appel- 
late Court has obviously gone astray with regard 
to two of the matters in controversy. 
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[8] The learned Second Civil Judge did not 
disagree with the finding of the learned Addi- 
tional Munsif that the latrine was an old con- 
struction, more than twelve years old. But he 
held that it was a flimsy construction and dis. 
agreed with him in his conclusion. In so doing 
he purported to found himself on 1937 a. Tj. j. 
384.^ 1 might mention that this judgment 
was affirmed in appeal on Letters Patent in 
1938 A. I/. J. 1227.^ I am, however, of opinion 
that this case differs in one very important par- 
ticular from that case. The foundation of the 
rule of law foUowed“in all such cases was laid 
in the well-known case in 16 Bom. 338.® The 
principle laid down by the learned Judges is 
summed up in these words: 

"A bit of land is of no present use to its owner, and 
happens to be of use for various temporary purposes 
to an adjoining land-holder, and he accordingly so uses 
it.” 

The important words are “of no present use 
to its owner.'* The constructions there were a 
privy and sheds for cows, goats, fowls, etc., and a 
hut for a ghariwallah — all, however, structures 
of a flimsy and purely temporary character. In 
1938 A. L. J. 1227® the act of the wrong-doer 
consisted of 

"mere tethering of cattle and storing of logs and the 
construction of foundations of a house, but not visible 
on the surface on a piece of waste land.” 

A Bench of this Court held that such user did 
not amount to possession “adequate in continui. 
ty, in publicity, and in extent to show that it 
is possession adverse to the competitor:” Vide 

61 cal. 262 . 

[9] Can it be said that the circumstances of 
the present case have anything in common with 
those cases? In the first place, the land in dis- 
pute is not land “of no use to the owner.” 
Indeed, it is the plaintiff’s definite case that 
the land is used by school-boys as a play 
ground and also for analogous purposes. There 
is nothing to suggest that the construction is of 
a fiimsy character, or of a character indicative 
of an intention on the part of the occupier to 
use it only temporarily and not permanently. 

I am, therefore, of opinion that the claim with 
regard to the latrine must fail. 

[103 The question of graves presents consider, 
able difficulty and I am constrained to remark 
that the judgment of the learned Second Civil 
Judge on this question leaves a great deal to 
be desired. It must be borne in mind libat a 
portion of the land, measuring ten yards to. 
wards the north, had been excluded from the 
gift in favour of the plaintiff. Banwari Lai, 
through whom the suit had been brought, ad- 
mitted that “old graves lie in the south-eastern 
portion of plot No. 805 B”, but qualified his 
statement by saying that “this portion does not 


form part of the property gifted to the plaintiff.’* 
This was obviously wrong, inasmuch as the 
portion of the land excluded lay, as said above, 
in the north and not towards the south-east. The 
witness was either definitely lying or prevarica- 
ting and the learned Additional Munsif, not 
unnaturally, drew a conclusion adverse to the 
plaintiff and held that the graves were old and 
existed in the portion of the plot in dispute. The 
learned Second Civil Judge, however, set aside 
the finding of the learned Additional Munsif, 
bub based himself almost entirely upon sur- 
mises. To quote him. 

“By the Dakhalnaina, Ex.7, Dr. Bishambhar Sabai 
aud Dwarka Prasad had obtained possession too over 
the said plot against Kalian Shah etc. So, it is very 
probable, that the 8 yards by 10 yards land ezoluded 
from the plaintiff's gift was that over which contained 
graves as mentioned in the decree and the judgment 
Exs. 5 and 6. The defendant does not claim to have 
made the constructions in suit on the land covered over 
by those graves, nor would he have done so and there- 
fore the land covered over by the construction in suit 
is other than the one containing the graves, and the 
latter only was excluded from the plaintiff’s gift.” 

[ill There was no room for any surmise. The 
land excluded lay towards the north. If Banwari 
Lai, the plaintiff’s principal witness, or its 
counsel admitted that the graves lay in the 
south-east portion of plot No. 805-B, they could 
not lie in the excluded portion, for that would 
cut across the recitals in the gift, which is the 
foundation of the plaintiff’s title. If these graves 
are old, the plaintiff’s claim with regard to them 
must fail. I, however, feel that I must, in fair- 
ness to the plaintiff send down an issue to the 
Court below, in order to arrive at a clear finding 
as to whether the graves lie in the portion 
excluded from the gift or otherwise. It is also 
necessary to know their ages. I, therefore, send 
down the following issues: 1. “What exactly is 
the situation of the graves in dispute?” 2. How 
old are they? 

[ 12 ] The learned District Judge of Meerut is 
requested to send the case to some civil Judge 
other than Mr. Suraj Prasad Dube. The finding 
should be returned within two months from 
this date. On receipt of the finding the usual 
ten days will be allowed for objections. Parties 
will be entitled to adduce fresh evidence. 

N- S. Issues sent down. 


A. I. R. (34) 1947 Allahabad 411 [G. N. 158.} 

SiNHA J. 

Azmat Ullah Khan and another — Defendants 
— Appella,nts v. M. Shiam Lai and another 
— Plaintijfs — Respondents. 

Second Appeal No. 1813 of 1945, Decided on 22-11- 
1946* ‘^‘^‘sion of Dist. Judge Bareilly, D/- 6-4- 

(a) Evidence Act (1872), S. 45— Whether disputed 
signature agrees with other signatures of a person 


A. 1. a. 
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Judge should not decide question on bis own 

inspection — Services of escpert should be requisi- 
tioned. 

A Judge should not decide the question whether the 
disputed signature agrees with other signatures of a 
certain person merely on bis own inspection without 
the assistance of any evidence. The proper course for 
him is to requisition the services of the expert espe- 
cially in a case where the Judge does not find the 
matter free from difficulty and differs from the opinion 
of the lower Court which by reason of its familiarity 
with the language and script was more competent to 
deal with the matter. 12 A. I. B. 1925 Gal. 435 and S3 
A. I. R. 1946 All. 67, Bel on. [Para 7] 

(b) Specific Relief Act (1877), S. 54 — Perpetual 
injunction to restrain defendant from interfering 
with plaintiffs possession— Plaintiff must prove his 
title within twelve years of suit. 

In a suit for perpetual injunction to restrain the 
defendant from interfering with the plaintiffs posses- 
sion the plaintiff must prove title within twelve years 
of the date of suit. If be fails to do so he is out of Court 
even if his title was proved some time in the remote 
past. [Para 8] 

Cases referred '. — 

1 . (’24) 78 I. C. 668 : 12 A. I. R. 1925 Cal. 485, 
J, C. Galstaun v. Sonatan Pal. 

2. (’45) 1945 A. L. J. 426: 33 A. I. R. 1946 All. 67: 
I. L. R. (1946) All. 130, Darshan Singh v. Parbhu 
Singh. 

t,. Chandra — for Appellants. 

Judgment. — This is an appeal by the de- 
fendants against whom a suit for an injunction 
■was dismissed by the learned Munsif but decre- 
ed by the learned District Judge of Bareilly. 
The property originally belonged to a man 
named Pransukh, who sold it, along with certain 
other zamindari property, to one Mt. Firdausi 
Begam. According to the plaintiffs Mt. Firdausi 
Bagam reconveyed the property to Mt. Ganga 
Kunwari, an aunt of Pransukh, under a sale 
deed, dated 12-11-1895. Mt. Ganga Kunwari died 
in 1906 and was succeeded by Pransukh, who 
later sold it, along with a house, to a lady 
named Mt. Janki Kunwari, the grandmother of 
the plaintiffs. On the death of Mt.^ Janki 
Kunwari her son, Shanker Sahai, inherited this 
land, along with some property, and entered 
into possession thereof. After his death the 
plaintiffs entered into its possession. 

[2] The above, in brief, is the story unfolded 
in the plaint. The defence, in the main, was that 
Mt. Firdausi Begam never reconveyed the pro- 
perty toMt. Ganga Kunwari and that she remained 
in its possession till her death. In 1934 she executed 
a gift in favour of the father of the defendants 
and also a waqf deed in his favour. The defen- 
dants have been in possession since then. 

[3] The learned Munsif found that the sale 
deed alleged have been executed by Mt. Firdausi 
Begam on 12-11-1895, in favour of Mt, Ganga 
Kunwari was a piece of forgery. The signature 
no doubt looked like hers, but it was, in point of 
fact, not hers. On the question of possession he 


found that Mt. Firdausi Bagam and, after her, 
the defendants have been in possession ever 
since. The learned District Judge did not 
address himself to the question of possession. He 
decreed the suit only on the finding that the 
deed of re-sale was not a fictitious document. The 
defendants have come to this Court in second 
appeal. 

[4] The learned counsel contends that the 
finding of the learned District Judge that the 
deed of reconveyance, executed on 12-11-1895, 
was not a fictitious document, is not correct. He 
also argues that the lower appellate Court has. 
at all events, gone wrong in decreeing the suit, 
without addressing itself to the question of pos- 
session. I think the learned counsel is right in 
both his contentions. 

[5] The learned Munsif had before him two 
documents executed in the year 1934, which 
admittedly bore the signatures of Mt. Firdausi 
Begam. On a comparison he came to the con- 
clusion that the alleged signature on the deed 
of 1096 appeared to be that of a literate lady, 
whereas the admitted signatures appear to be 
those of an illiterate woman. The learned Dis- 
trict Judge in the very opening portion of his 
judgment observed : 

“The doouments have since been'produoed and I scru- 
tinized the signatures on the wakf-deed [and from this 
it is impossible to tell that the signature on the docu- 
ment of 1895 is in the same or in a different hand- 
writing. The signature of 1934 is that of such an aged 
person with so feeble a bold of pen that it is impossible 
to tell whether it was a different person or the same 
person who signed a matter of nearly 40 years earlier.” 

[6] The pcoperiety of a Court, constituting it- 
self an expert in such circumstances, has been 
called in question in a number of cases. The 
leading case is that in 78 1. 0. 668.^ Said the learn- 
ed Judges at page 672 : 

“We may say at the outset that no expert evidence 
was given in this case on behalf of the defendant for 
the purpose of comparing this disputed signature with 
the admitted signatures of Sookias. The observations 
which tbe Judge has made have been made on his own 
view of the signatures. The practice of a Judge declar- 
ing whether a disputed signature agrees with the other 
signatures of a certain person without the assistance of 
any evidence but merely on his own inspection, has been 
disapproved by experienced Judges in many cases.” 

This case was referred with approval in 1946 
A. li. J. 426,^ to which I was a party. 

[7] It appears to me that this was pre-eminent- 
ly a case in which the services of an expert should 
have been requisitioned. The learned Judge him- 
self did not find the matter free from difficulty. 
The proper course for him was — more partioular-| 
ly because he differed from the learned Munsif 
on a matter on which he was by reason of his 
familiarity with the language and the script more 
competent to speak — to requisition the services 
of an expert. 
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[8] On the other question, too, 1 feel that it is 
impossible for me. to uphold this judgment. Sven 
if the plaintiffs' title was proved at some time in 
the remote past, l)at if they failed to prove their 
title within twelve years of the date of the suit 
they were clearly out of Court. 

[9] I think it is necessary that the case should 
be sent back to the Court of the District Judge 
of Bareilly. He will address himself to both the 
questions, viz., whether the resale by Mt. Fir- 
dausi Begam on 12-11-1895, had been esta- 
blished and also whether the plaintiffs had suc- 
ceeded in establishing their possession within 
twelve years of the suit. I, therefore, allow the 
appeal, set aside the decree of the lower ap- 
pellate Court and send the case'back to that Court 
with the direction to re-admit it to its original 
number and proceed and hear it according to law. 
Costs will abide the result. 

G.N. Case remanded, 

A.I.R. (34) 1947 Allahabad 413 [G. N. 159.] 
WaIjI UliiAh and Bind Basni Prasad JJ. 

Shyama Narain Rai and others — Defen. 
dants — Applicants v. Suchit Prasad Rai and 
others — Plaintiffs — Opposite Party. 

Civil Revn. No. -121 o( 1945, Decided on 8-5-1946, 
agaioBt decision of Civil Judge, Obazipur, D/> 5'7-1945. 

U. P. Tenancy Act (17 [XVII] of 1939), S. 288 — 
Question of tenant right. 

Where the plaintiff brings a suit for declaration of bis 
share on the allegation that the property in dispute in* 
eluding certain tenancy holdings belongs to him and 
the defendants as joint family property but the defen> 
dants claim exclusive rights to these tenancies on the 
basis of self-acquisition or partition, a question regard- 
ing tenant right is raised in the case and the civil 
Court i.s bound under S. 288 to frame an issue on the 
tenant right and refer it to the Revenue Court. The fact 
that part of the property in dispute is non-agricultural 
land or that there is a possibility of conflict between 
the findings by the two Courts with regard to different 
items of the property will not make any difierence: 1943 
A. L. W. 300 and 1944 R. D. 58, Bel. on: [Paras 4 5] 

Cases referred : — 

1, ('43) 1943 A. L. W. 300, Sheoprasad Tewari v. 

Shamboo Narain Singh. 

2. 1*44) 1944 R. D. 58, Ram Karan v. Jagbandan Dube. 

Gopi Nath Kumru — for Applicants. 

Mushtaq Ahmad, O. S. Pathak and K. N. Gupta — 

for Opposite Party. 

Bind Basni Prasad J. — This is a petition in 
revision against an orcier of the learned Civil 
Judge of Ghazipur holding that it was not 
necessary for him to refer any issue of tenancy 
under the provisions of S. 288, U. P. Tenancy 
Act, 1939 (Act 17 [XVII] of 1939). The material 
facts are as follows : 

[2] The plaintiffs alleged that they and the 
defendants formed a joint Hindu family govern- 
ed by the Mitakshara and that the zamindari 


property, tenancy holdings, bouses, decrees, 
securities and cash, and movables set out 
separately in sebs. A to E of the plaint belonged 
to this joint Hindu family. They prayed that in 
respect of the zamindari property and the 
tenancy holdings only a declaration of the 
plaintiffs' one-third share be granted but actual 
division of the plaintiffs’ share be made in the 
rest of the property. There were no less than 
26 defendants and they filed separate written 
statements. A large number of pleas were raised 
by them and no less than 10 issues were framed 
by the learned Civil Judge. For the pur- 
poses of this revision, however, we are 
concerned only with one plea which was taken 
in defence. Some of the defendants denied that 
the tenancies given in the plaint were the joint 
family property. They claimed that either they 
were their self-acquisitions or were allotted to 
them at a partition which took place in the 
family many years ago. The learned Civil Judge 
did not frame a specific issue to determine 
whether the tenancy holdings were the joint 
family property or the separate property of any 
or all of the defendants. Issue No. 5 framed by 
him, however, ran as follows : 

“ Is the suit io respect of the teoancy not maintain- 
able in this Coart'? Is claim relating to the property in 
list G beyond the territorial jurisdiction of this Court?” 

[d] He proceeded to determine this issue first. 
The plea of want of territorial jurisdiction in 
respect of the property described in list G was 
abandoned by the defendants and as regards the 
point of jurisdiction he held that the suit was 
cognizable by him. In the course of the hearing 
of this issue it was pressed on behalf of the 
defendants that a reference should be made to 
the revenue Court under s. 283, U. P. Tenancy 
Act, for the determination of the question 
of tenancy. He held, however, that it was 
not necessary for him to make any such 
reference. Seventeen of the defendants come in 
revision to assail this order of the learned Civil 
Judge. 

[4] After bearing learned counsel for the 
parties we have arrived at the conclusion that 
the learned Civil Judge erred in not referring the 
issue of tenancy to the revenue Court. The pro- 
visions of 8. 288 , U. P, Tenancy Act. 1939, aro 
much wider than those of s. 273, Agra Tenancy 
Act, 192G. A glance at the provisions of the two 
sections will show this. Now s. 288 provides as 
follows : 

" 288 (J) If in any suit relating to agricultural land 
instituted in a civil Court, any question regarding 
tenant right arises and such question has not previously 
been determined by a Court of competent jurisdiction, 
the civil Court shall frame an issue on the plea of 
tenancy and submit the record to the appropriate re- 
venue Court for the decision of that issue only.” 
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lb is obvious thab the provisions of this section 
are imperative and no discretion is left in the 
civil Court when in any suit before it a “ques- 
tion regarding tenant right arises.” The whole 
Ipoint in the present case is whether such a 
question has been raised. The plaintiffs alleged 
that the tenancies in dispute belonged to them 
and the defendants both whereas the defendants 
claimed exclusive rights to those tenancies on 
the basis of self-acquisition or partition. We are 
of opinion that a “question regarding tenant 
right” has been raised in this case. In 1943 A. L. 
w. 300^ MuUa J. observed that for the applica- 
Won of s. 288, U. P. Tenancy Act, 1939, all that is 
necessary is that the defendant should raise a 
question regarding tenant right. As soon as any 
question regarding such right is raised the civil 
Court is bound under S. 288 to frame an issue 
on that question and to submit it for decision to 
the appropriate Revenue Court. In 1944 R. D. 68^ 
Collister J. observed that the question whether a 
joint Hindu family or an individual member of 
it is the tenant of certain Bxed rate tenancy 
plots is a question regarding tenant right within 
the meaning of S. 288. 

[5] The learned Civil Judge has sought to dis- 
tinguish these two cases on the ground that they 
related to agricultural land only whereas in the 
present case we are concerned with other pro- 
perty also. There is nothing in s. 283 to make it 
inapplicable where part of the property in dis- 
pute is agricultural land in respect of which a 
plea as regards tenancy is raised and part is 
not. It is impossible to distinguish the present 
case h;om the two rulings cited above. The 
learned Civil Judge bas also remarked that the 
revenue Court will have to decide whether the 
family was joint or not when the tenancy was 
acquired and the civil Court will also have to 
make such an enquiry in regard to other items 
of property and there is a possibility of a con- 
flict between the findings of the two Courts. It 
imay be that there may arise such a conflict, but 
lit is also possible that such a conflict may not 
arise. If, however, such a conflict does arise, 
jtben the two conflicting findings will be recon. 
|ciled in appeal. Where the law is explicit the 
Court cannot refuse to enforce it because of any 
inconvenience. Wo are of opinion that the 
lower Court should have referred the issue of 
'tenancy to the Revenue Court. 

[6] For the reasons given above, we allow 
the revision and set aside the order of the lower 
Court refusing to refer the issue as to tenancy 
to the revenue Court. We direct that the learned 
Civil Judge shall frame an appropriate issue from 
the pleadings of the parties as to the tenancies 
in dispute, shall refer it under s. 288, U. P. 
Tenancy Act, 1939, to the Revenue Court and 


then proceed with the case according to the law. 
The petitioners will have their costs of this 
Court from the opposite parties 

K.S. Revision allowed. 
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Verma C. j. and Madik J. 

Mahahir Prasad Munna Lai — Applicant 
V. Income-tax Officer^ Gawnpore — Opposite 
Party, 

Misc. Case. No. 465 of 1941, Decided on 3-4-1947, 
reference made by Income-tax Appellate Tribunal. 

(a) Income-tax Act (1922), S. 34 — Discovery in 
consequence of definite information — Meaning of — 
Pacts relating to previous year coming into posses- 
sion of Income-tax Officer during enquiry for sub- 
sequent year — Income-tax Officer believing that 
income has escaped assessment — Notice under 
Section 34. 

The Income-tax Officer is not justified in making in- 
vestigation or enquiry before issuing notice under S. 34 
with the object of re-opening a previous year^sassessment. 
But if during the course of an enquiry for assessment of 
a particular year the Income-tax Officer comes into 
possession of some facts which relate to a previous year, 
he can rely on that information and issue notice under 
S. 34 if be honestly believes that the income bas escap- 
ed assessment: 1946-14 I. T. R. 431 (All.), Approved', 
34 A. I. R. 1947 All 153, Dissented. Claras 12, 13J 

(b) Income-tax Act (1922), S. 23 (3) — Income-tax 
Officer suspecting genuineness of credit entry — 
Notice under S. 23 (3) — Assessee’s explanation 
found to be false — Inference as to entry being 
revenue receipt. 

Where there are grounds for an Income-tax Officer 
to suspect the genuineness of a credit entry occurring 
in the personal account of a third party in the assessee’s 
books of accounts, the Income-tax Officer can under 
S. 23 (3) require the assessee to prove that the entry re- 
presents a genuine credit in favour of that party. And 
if in such a case the assessee gives an explanation 
which is false or unbelievable there is nothing in law 
to prevent the Income-tax Officer or the Appellate 
Authority from presuming or inferring that the receipt 
evidenced by the credit entry is a revenue receipt 
provided that that is a reasonable inference from the 
Rssessoe's failure to prove the source from which the 
money oame. [Paras 14, 15] 

Cases referred : — 

1. (*46) 1946-14 I. T. R. 431 (All.), In re, Badar Shoe 
Stores. 

2. Neporfcd in (’47). 34 A. 1. R. 1947 All. 153, Kedar 
Nath V. Commr. of Income-tax 0. F.&Berar. 

N, P. Asthana and Q. S. Patlialc — for Applicant. 

J. Swamp — for Opposite Party. 

Malik J, — This is a reference under s. 66 (i), 
Income-tax Act, (ii [xi] of 1922) by the Income- 
tax Appellate Tribunal. The questions referred 
to this Court for our answer are the following: 

“(1) Where there are grounds for an Income-tax 
Officer to suspect the genuineness of a credit entry 
occurring in the personal account of a third party in the 
assessee’s books of accounts, whether the Income-tax 
Officer can, under S. 23 (3), Income-tax Act, require the 
assessee to prove that the entry represents a genuine 
credit in favour of that party ? 

(2) When an assessee, being required in the circum- 
stances mentioned in question No. (1) above to prove 
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that a oredit entry represents a genuine credit in fayouc 
of a party, gives an explanation *'whioh is false or 
unbelievable, whether there is anything in law to 
prevent the Income-tax Officer or the Appellate AuthO' 
rity from presuming or inferring that the receipt 
evidenced by the credit entry Is a revenue receipt? 

(3) Whether in the circumstances of this case the 
initiation of the proceedings under S. 34, Income-tax 
Act, by the respondent was contrary to law and for 
that reason the assessment is invalid?” 

We may at'the outset say that the questions ha^ve 
not been happily worded and do not clearly 
bring out the points that have been urged be- 
fore us. 

[2] The assessee, Messrs. Mahabir Prasad 
Munna Lai, is a Hindu undivided family carry- 
ing on business as cloth merchants in General- 
ganj, Oawnpore. Mr. Reoti Raman, Income-tax 
Officer, completed the assessment for the year 
1933-89 on 19-1-1939, on the basis of the income 
from the previous year 1937-38, the total* of 
which after necessary deductions was Rs. 22,325. 
There was no appeal from this assessment by 
the assessee and there was no trouble till the 
next year when the assessment proceedings for 
the year 1939-40 were in progress. The Income- 
tax Officer for that year was Mr. N. K. Saksena. 
While examining the books of account for the 
year 1938-39, which was the relevant year, the 
Income-tax Officer noticed a credit entry in the 
name of Hari Kiahan. This entry had been 
brought forward from the previous year. The 
Income-tax Officer issued notice under s. 23 (3) 
of the Act with regard to this item and wanted 
the assessee to prove the identity of Hari 
Kishan. 

[3] It may be mentioned, and the fact is not 
disputed, that in the assessment year 1938-39, on 
the basis of the accounts for -the year 1937.38, 
the assessee had included in the list of his 
liabilities under the head ’sundry creditors’ an 
item of RS. 14,000 as due to Lala Hari Kishan. 
He bad carried this item forward to the next 
year 1938-39 and had made an entry in that year 
that a sum of Bs. 14,423-7-0 had been repaid to 
Hari Kishan and the account bad been squared 
up. 

[4] Learned counsel has not disputed the cor- 
cectness of the procedure adopted by the Income, 
tax Officer in issuing notice under s. 23(3) of 
the Act in connection with the assessment for the 
year, 1939-40. In compliance with the notice under 
S. 23 ( 3 ) the assessee produced his books from which 
it appeared that the sum of Rs. 14,000 consisted 
of three items of Rs. 2000, Rs. 5000 and Rs. 
7000 which were alleged to have been deposit- 
ed by one Hari Kishan in 1937-38. The munim 
of the assessee’s firm, Debi Dayal, was examined 
as regards the identity of this Hari Kishan, and 
the Income-tax Officer came to the conclusion 
that his statement was unsatisfactory. Debi 

i 


Dayal was not able to give any information 
about this Hari Kishan except the fact that be 
had been his tenant for about two or two years 
and a half. 

[6] On 29-11-1939, the Income-tax Officer 
completed the assessment for the year 1939-40, 
and on 2-12-1939, he issued notice under s. 34 of 
the Act requiring the assessee to make a return 
of his income from all sources which was assess- 
able in the year ending 31-8-1939. The assessee 
made a return of Rs. 22,325, but the Income- 
tax Officer on 7-2-1940, came to the conclu- 
sion that the sum of Bs. 14,000 standing in the 
name of Hari Kishan represented suppressed 
profits which had been disguised .^s cash deposit 
in a bogus name and had, therefore, escaped 
assessment. The assessee was, therefore, held 
liable to pay income-tax on a total income of 
Rupees 86,325. 

[6] The assessee appealed to the Appellate 
Assistant Commissioner of Income-tax who dis- 
missed his appeal on 21-12-1940. The assessee 
then appealed to the Income-tax Appellate Tri- 
bunal, but was unsuccessful and his appeal was 
dismissed by the Tribunal on 4-4- 1941. He 
then applied that a case be stated to this Court 
under s. 66 (1), Income-tax Act, for answer 
of certain questions formulated by him. This appli- 
cation was granted by the Tribunal. The ques- 
tions of law which, according to the Tribunal, 
arose for decision were reframed and in the form 
in which they now are, they have been set out 
at the beginning of the judgment. 

r?] The greater part of our time was, however, 
taken by the counsel for the assessee on question 
No. 3 which, according to him, was the main 
question for decision. We have already said that 
the question has not been happily framed. Learn- 
ed counsel for the assessee has, however, urged 
that his objection to the initiation of the proceed- 
ings under s. 34 is based on the ground that 
the Income-tax Officer had no definite informa- 
tion, which had come into his possession, from 
which he could discover that any income, profit 
or gain bad escaped assessment in the year 
1938-39. 

[8] So far as we have been able to understand 
learned counsel's argument, bis first contention 
is that the Income-tax Officer had in his posses- 
sion no such information which could lead to 
the conclusion that any income had escaped 
assessment, and secondly that no information 
had come into his possession but that he himself 
had made certain enquiries and was dissatisfied 
with the result; in other words, he bad found 
that the statement made by the assessee's 
munim about Hari Kishan was not a satisfactory 
statement. We have already said above that 
learned counsel for the assessee raised no ob- 
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jection to the propriety of the notice under 
6.23 (3). The result of issuing that notice was that 
to satisfy the Income-tax Officer about the entry 
relating to Had Kishan, the assessee produced 
his books and his munim. The Income-tax 
Officer examined the books and examined the 
munim and made the following discovery which 
can be summarised thus: 

(1) That before the issue of the notice under 
S. 34 the Income-tax Officer bad established to 
his own satisfaction that the entry of rs. 14,CX)0 
in the books of the assessee in the name of 
Hari Eishan was a false entry; 

(2) that the statement of the munim of the 
assessee’s firm that Hari Eishan was bis tenant 
and had deposited the sum of Rs. 14,000 was 
false and that there was no ^uch person of the 
name of Hari Eishan; 

(3) that the assessee could not give any satis- 
factory explanation of this entry of Rs. 14,000 
in his books and that this amount must have 
come into his hands from some source which 
the assessee did not desire to disclose; and 

(4) that the deposit of Rs. 14,000 did not 
carry any interest. 

[9] In 1946 I. T. E. 431/ to which one 
member of this Bench was a party, the words 
“definite information” coming into “the posses- 
sion of the Income-tax Officer” by reason of 
which he “discovers” that some income has 
escaped assessment were carefully considered, 
and it was held that the words were used in 
S. 84 “to protect the subject against an assault by 
the Income-tax Officer based upon mere suspi- 
cion” and that it must be “something more 
than mere gossip or rumour,” but that it need 
not necessarily be information of fact so long 
as “the information is definite and does lead to 
that belief”. They have further explained this 
by saying that it means either direct evidence 
or circumstantial evidence. The word “discover,” 
they have pointed out, “must necessarily always 
involve a measure merely of belief, and provided 
that that belief is the belief of an ‘honest and 

-reasonable person based upon reasonable grounds* 
that is quite enough.” 

[10] We have already set out the facts that 
had come to the Income-tax Officer’s possession 
before he issued the notice under s. 34. It may 
be that he had informed himself in the course 
of the assessment proceedings for the year 1939- 
40, but all that information, howsoever it may 
have come into his possession, was available to 
him before he issued the notice under S. 34, and 
we are not prepared to say that the information 
that he had received was not such as could lead 
a reasonable person acting honestly to believe 
that a part of the income of the assessee had 
escaped assessment. 


A. I* 

[11] Our attention has been drawn to another 
decision of this Court in Misc. Case N 0 » 
14 of 1945.^ In that case the assessee had 
been assessed for the year 1940-41. When, how> 
ever, the successor of the Income-tax Officer 
took up the assessment for the year 1941-42, 
several facts came into bis possession. According 
to the statement of the case the Income-tax 
Officer came to know that “the assessee 
was entering into share transactions, including 
speculative transactions, through banks, brokers 
and bis own brother in Calcutta; he knew of 
overdrafts from banks. . . . and almost imme- 
diate sales with a view to making’profits.” These 
facts, according to the statement of the case, 
were all new facts which had not been known to 
his predecessor and which had come to his know- 
ledge in the course of the assessment for the 
year 1941-42. He then issued notice under s. 34 
and there was reassessment on a fresh basis as 
a result of that notice. The question referred to 
this Court was: 

“Whether in the oiroumstances of the case the 
locome-taz Officer was entitled to reopen the assess- 
ment under S. 34 of the Act?*’ 

A Bench of this Court came to the conclusion 
that there was no justification for issuing the- 
notice under S. 34 on the ground that the dis- 
covery was “the result on a further investiga- 
tion or a closer study of the facts and circum- 
stances of the case” and that “such discovery 
would not, therefore, be in consequence of “de- 
finite information” within the meaning of th& 
section.” If we may say so, with great respect, 
the learned Judges, who decided the case, did 
not keep clearly in mind the two stages. The 
investigation was made in connection with the 
assessment for the year 1941-42 and in the 
course of that investigation certain facts came 
into the possession of the Income-tax Officer 
which made him believe that a portion of tho 
income bad escaped assessment in 1940-41 and 
it was after these facts had come into his posses- 
sion that be had issued the notice. 

[12] We can see the objection in allowing 
an Income-tax Officer to make investigation 
or enquiry before issuing notice under S. 84 
with the object of re-opening a previous year’s 
assessment. In such a case the assessee would 
be quite justified in refusing to give any informa- 
tion. But we cannot see any justification for 
the view that, if during the course of an en- 
quiry for assessment of a particular year the 
Income-tax Officer comes into possession of 
some facts which relate to a previous year, he 
cannot issue notice under S. 34. There seems 
to be no good reason for the view that the • 
information having come into his possession 
in the course of his enquiry for assessment t 
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for a subsequent year he cannot rely on that 
information and issue notice under s. 34 if he 
honestly believes that the income has escaped 
assessment. The facts stated in the statement 
of the case that the definite information that 
bad come into the possession of the Income-tax 
Officer in the course of the enquiry for 1941-42 
which made him believe that some income had 
escaped assessment was not in his possession 
when the assessment for the year 1940-41 was 
made were, we say so with great respect, not 
given due weight by the hon*bIe Judges who 
decided the case in Misc. case No. 14 of 1945^ 
referred to above. 

[13] We are in full agreement with the view 
expressed in 1946 i. T. B 431^ already men- 
tioned in an earlier part of the judgment, and 
we feel it, therefore, unnecessary to discuss the 
meaning of s. S4 in any great length. Our 
answer to the third question referred to us is, 
'therefore, in the negative. 

[14] As regards the first question, we cannot 
say that there were no grounds for the Income-tax 
Officer to suspect the genuineness of the credit 
entry. We have already set out the conclusions 
that the Income-tax Officer had arrived at 
after his examination of the books and after 
the statement of the munim examined on behalf 
of the assessee. If the case had come before 
us in appeal, we could not have come to the 
conclusion that the Income-tax Officer's estimate 
of the circumstances or of the evidence was 
erroneous. No arguments were addressed to us 
on the second part of this question, and learned 
counsel for the assessee admitted that the 
notice under s. 23 relating to assessment for 
the year 1940-41 was a proper notice. The In- 
come-tax Officer could, therefore, require the 
assessee to prove that the entry represented 
a genuine credit in favour of a third party. 

[15] The second question, if we may say so, is 
still more unsatisfactory. If an assessee gives 
an explanation which is false or unbelievable, 
there is nothing in law to prevent the Income- 
tax Officer or the appellate authority from in- 
ferring that the receipt evidenced by the credit 
entry is a revenue receipt. In each case it 
would be a question of fact and the answer 
must, in every case, depend on the finding 
whether the inferenee is a reasonable inference 
from the assessee's failure to prove his case. 
There is nothing in law to prevent an inference 
that a particular receipt is a revenue receipt, 
provided that that is a reasonable inference 
and the assessee fails to satisfy the Income-tax 
Officer or the appellate authority the source 
from which the money came. That is our 
answer to this question. We may mention that 
the ix>int was not seriously pressed. 
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[i6] We consider that the Department is entitled 
to its costs of this reference. We assess the fee 
of the counsel for the Department at Bs. 200 . 
The fee certificate must be filed within six 
weeks. A copy of the judgment shall be sent 
to the Income-tax Appellate Tribunal under 
the seal of the Court and the signature of the 
Registrar. 

N.S.D. Ansxoers accordingly. 
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SiNHA J. 

Bhagirath and others — Plaintiffs — Appel- 
lants V. Husaini and others — Itespondents. 

Second Appeal No. 44 of 1946, Decided on 18-1-1947, 
from decision of Givi) Judge, Budaun, D/- 18-10-1945. 

U.P. Agriculturists’ Reliei Act (27[XXVII]o[ 1934) 
S. 33 — Suit for accounts — Mortgage with posses- 
sion by zamindar of certain lands including sir 
and khudkasht — Subsequently zamindari share 
purchased at execution sale by third person in exe- 
cution of money decree against zamindar — His 
son held entitled to bring suit for accounts under 
S. 33 in respect of mortgage — Agra Tenancy Act 
(2 [II] of 1901), S. 10. 

PlaintiO’s father was a zamindar of a patti and a 
mabal in which be held certain lands as his sir and 
khudkasht. He granted a mortgage with possession to 
one A in 1907, In 1915 in execution of a simple money 
decree against him the zamindari share to which apper- 
tained the sir rights of plaintiff’s father was sold and 
purchased by a third person. Although plaintiff’s father 
had parted with possession under the usufructuary 
mortgage of 1907 bis name and after bis death the 
plaintiff’s name were recorded in revenue papers after 
the auction sale of 1915 as ex-proprietary tenants of 
the land. Plaintiff brought a suit for accounts under 
S. 33, U. P. Agriculturists’ Belief Act, in respect of 
the mortgage of 1907. It was contended by the defen- 
dants that be plaintiff bad no interest in the mortgage 
security and was not entitled to claim any relief : 

Held that if the auction sale of 1915 bad stood by 
itself, the ex- proprietary rights would no doubt have 
accrued in favour of the plaintiff thus entitling him to 
bring the suit since as an ex-proprietary tenant be bad 
an interest in the mortgage security: 5 A. I. R. 1918 All. 
226, Rel. on. [Para 5] 

Held further that the fact that the mortgage wagv 
prior and not subsequent to the sale was of no conse- 
quence. The auction sale whether prior or subsequent 
to the mortgage dealt with the plaintiff’s father’s 
right as Zamindar. It did not have any effect on his 
sir rights. If on the transfer of bis sir rights he did 
not avail himself of his right of actual cultivation that 
privilege was lost. But the right to redeem still resided 
in him and could never be lost unless suitable action 
was brought under O. 34, Civil P. C, Since nothing bad 
happened to extinguish plaintiff’s right to redeem he 
was entitled to bring the suit for accounts which was 
allied to a suit for redemption of the mortgage of 1907 : 
Case law referred. [ Paras 5 and 8 ] 

Cases referred ', — 

1. ('ll) 33 All. 695 : 11 I. 0. 17, Ikram Ullah Khan 
V. Moti Chand. 

2. (’17) 39 All. 173 : 3 A. I. R. 1916 P. C. 59 : 44 

I. A. 54 39 I. C. 454 (P. C.), Moti Chand v. Ikram 

Ullah Khan. 

3. (’18) 16 A. L. J. 796 : 5 A. I. R. 1918 All. 392 : 47 
I. C. 861, Mahomed Husain Khan v. Hanuman. 
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4. {'06) 32 Cal. 296 : 32 I. A. 23 : 8 Sar. 734 (P. C.), 
Khiarajmal v. Daim. 

5. (’24) 22 A. Ij. J. 463 : 11 A. I. R. 1924 All. 737 : 
84 I. C. 115, Tolai Misir v. Munesliar Koeri. 

6. (’25) 23 A. L. J. 368 : 12 A. I. R. 1925 All. 420 : 47 
All 600 : 88 I. C. 290, Bam Prasad Singh v. Nepal 
Singh. 

7. (’18) 16 A. L. J. 747 ; 5 A. I. R. 1918 All. 226 : 47 
I. C. 832, Ramzan, v. Bhukhal Rai. 

S. N. Katju — for Appellants. 

Z. H, Lari — for Respondents. 

Judgment. — This is a plaintiffs’ appeal and 
arises out of a suit under S. 83, Agriculturists’ 
Belief Act. The facts, which are not disputed, 
are briefly these : One Kesho Ram, ancestor of 
the appellants, was a zamindar of patti and 
mahal Kesho Ram in which he held certain 
land as his sir and khudkasht. He granted a 
mortgage, with possession, to one Ajodhya Pra- 
sad on 19th March 1907. In 1915, in execution 
of a simple money decree against him, the 
zamindari share to which appertained the sir 
rights of Kesho Ram was sold and purchased 
by pei?sons who are not party to this litigation. 
The plaintiffs, who are the heirs of Kesho Ram, 
have brought this suit for accounts under S. 33, 
Agriculturists’ Relief Act (Act 27 [xxvii] of 1934) 
in respect of the mortgage of 19th March 1907. 

[2] The defence, in the main, was that the 
plaintiffs have, in the events which bave happen- 
ed, no interest in the mortgage security and 
are not entitled to claim any relief. It might 
be mentioned tb’^t, although Kesho Ram parted 
with possession under the usufructuary mort- 
gage of 1907, nevertheless the names of Kesho 
Ram and the plaintiffs are recorded in the reve- 
nue papers, after the auction sale of 1916, as 
exproprietary tenants of the land. 

[3] It has been found by both the Courts 
below that the plaintiffs are agriculturists. The 
learned Munsif decreed the suit. The lower ap- 
pellate Court, while agreeing with the learned 
Munsif that the plaintiffs are agriculturists 
refused them this relief on the ground that they 
lost all interest in the mortgage security, are 
not entitled to redeem the mortgage and are 
not, therefore, entitled to claim any relief under 
S. 33, Agriculturists’ Relief Act. 

[4] It must be mentioned at the outset that 
the mortgage and the auction sale took place at 
a time when the Agra Tenancy Act (Act 2 
[IJ] of 1901) was m force and the rights of the 
parties fall to ba determined within the meaning 
of that Act. According to S. 10, every proprietor, 
whose proprietary rights in a mahal or in any 
portion thereof are transferred, shall become a 
tenant with a right of occupancy in his sir land. 
According to it a usufructuary mortgage is a 
transfer. The special privilege of such a tenant 
was that he was entitled to hold the land at a 


rent four annas in the rupee less than the rate 
generally payable by non-occupanoy tenants for 
land of similar quality and with similar advan^ 
tages in the neighbourhood. It was held so far 
hack as the year 1911 in 33 ALL. 696^ that, even 
if there is a stipulation in the sale deed as re- 
gards relinquishment of the rights of the vendor 
or the mortgagor of his interest in the sir land, 
the transferor does nob lose his rights. The case 
went to the Privy Council 39 ALL. 173® and their 
Lordships of the Judicial Committee have, if 
anything, expressed their view and the policy of 
the Act in clearer and unmistakable terms. Say 
their Lordships at page 177 : 

*‘It appears to their Lordships that it cannot be doubt- • 
ed that the 'policy of Act No. II of 1901 is to SMUre 
and preserve to a proprietor whose proprietary rights 
in a mahal or in any portion of it are transferred other- 
wise than by gift or by exchange between cO'^haters in 
the mahal a right of occupancy in his “sir” lands, and 
in the land which he has cultivated continuously f(« 
twelve years at the date^of the transfer, and that such 
right of occupancy is by the Act secured and preserved 
to 'the proprietor, who becomes by a transfer the ex- 
proprietor, whether he wished it to be secured and pre- 
served to him or not and notwithstanding any 
agreement to the contrary between him and the trans- 
feree. The Policy of the Act is not to be defeated by 
any ingenious devices, arrangements or agreements 
between a vendor and a vendee for the relinquishmem 
by the vendor of his “sit” land or land whioh 
he has cultivated continuously for twelve years at the 
date of the transfer, for a reduction of purchase money 
on the vendor’s failing or refusing to relinquish such 
lands, or for the vendor being liable to a suit for breach 
of contract on his failing or refusing to relinquish such 

lands.” 

[6] If the auction sale of 1916 had stood all 
by itself there can be no doubt that the ex-pro- 
prietary rights would have accrued in favour of 
the appellants and they would have been entitled 
to bring this suit. It was held in 16 A. L. J. 
796® that an exproprietary tenant has an inte- 
rest in the mortgage security. What is the effect 
of the usufructuary mortgage of 1907 ? That it 
was antecedent and not subsequent to the auc- 
tion sale is, to my mind, of no consequence. 
The rights of Kesho Ram were two-fold, his 
right as a proprietor that is as a zamindar and 
his right as a sir holder. The auction sale, whe- 
ther prior or subsequent to the usufructuary 
mortgage, dealt with his right as the zamindar. 
It did not have any effect upon his sir rights. 
On the making of the mortgage in 1907 the rights 
reserved by s. 10 came into being. Those were 
his rights as an exproprietary tenant and 
they carried with it a valued privilege that he 
was to hold the land on payment of rent, whioh 
was four annas in the rupee less than the rate 
payable by non-occupanoy tenants for lands of 
similar quality. If on the transfer of the sir 
rights, he did not avail himself of his right of 
actual cultivation, that privilege he lost, but the 
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right which still resides in him, namely the right 
to redeem can never be lost to him unless suit, 
able action is brought under O. 34, Civil P. C. 
There was no doubt a controversy at one time, 
whether a sale in contravention of o. 34 was 
void or voidable and o. 34, R. 14, Civil 
P. C., was the rock on which judicial opinion 
had split, but their Lordships of the Judicial 
Committee have definitely held that it is not 
void but voidable : 32 cal. 296‘ at p.316. Beyond 
this the law has introduced no change and 
it lies with the mortgagor to exercise his right 
of redemption, notwithstanding anything done 
by the mortgagee to deprive him of his right 
in case the formalities recognised by o. 34 are 
not gone through. 

[6] The learned Civil Judge has relied upon 
22 a. L. J. 463^ and 23 A. L. J. 368.® The facts in 
the first case were these : One Tolai made a 
mortgage with possession of certain sir and 
khtidkasht plots in favour of Muneshar. On 
the making of the mortgage ex-proprietary 
rights accrued in his favour but he did not claim 
the tenancy for about six years. He, ifowever, 
dispossessed the mortgagee of a portion of the 
land without making any payment. In a suit 
for possession brought by the mortgagee, this 
Court held that be was entitled to possession. 
This case, to my mind, affords no parallel to 
the case before me. It goes only so far and .no 
further than this that the mortgagee could not 
be disturbed in his possession, if the mortgagor 
did not take suitable action to enforce his rights 
as an expcoprietary tenant within the period of 
time provided by the law and his suit for pos- 
session must succeed. The present is not a suit 
for possession by the mortgagee. Nor is it a suit 
for unconditional possession by the mortgagor. 
It is a suit for accounts and is allied to a suit 
for redemption. The usufructuary mortgage 
assured the mortgagee his possession, but it did 
not mean a transfer of the entire bundle of rights 
which the mortgagor possessed. In other words, 
it was not a sale. The right of redemption was 
never transferred to him and that right can 
never be lost to the mortgagor except, as I have 
already said, in the manner provided by o 34 
Civil P. C. 

[7] Some light might be thrown by the case in 
16 A. Ii. J. 747.^ One Ramzan made a usufruc- 
tuary mortgage of an occupancy holding in 190G. 

A suit for redemption was brought several years 
after the mortgage. Section 20 of the Act of 1901 
prohibited, inter alia, the transfer of the interest 
of an expropriefcary tenant, an occupancy tenant 
or a non. occupancy tenant. One of the defences 
to the suit was that the transfer was void and 
the suit for redemption did not lie. Sir Henry 
Richards, delivering the judgment of the Court, 


made observations, which will be of assistance 
in the determination of this case. Said he : 

“The lo\7er appellate Court reversed the decree of the 
Court of first instance and dismissed the plaintiff's suit 
upon the ground that the mortgage was null and void. 
It seems to us that this decision is wholly wrong and 
inequitable. It might be that if the plaintiff came into 
Court and asked to get back his property without pay- 
ment of the mortgage money at all on the ground of 
the illegality of the transaction that the Court would 
put him upon terms of paying the mortgage money. 
Even this view is not universally taken for one learned 
Judge at least has held that in such a case the owner of 
the occupancy tenancy could get back the property 
without paying the mortgage money. However in the 
present case the plaintiff very honestly comes in 
offering to pay the mortgage money. In our opinion he 
is clearly entitled to get possession on so doing.” 

In other words, the nature of the property trans- 
forced and lapse of time had not extinguished 
the right of the mortgagor to redeem. There is, 
on principle, no distinction between an occu- 
pancy tenancy and an exproprietary tenancy, as 
the prohibition contained in S. 20 of the Act 
applied equally to both. 

Cs] It is, therefore, obvious that, where as the 
mortgagee is entitled to retain jKJssession of the 
property so long as he is not redeemed, nothing 
has happened to extinguish tbe mortgagors’ 
right to redeem. I, therefore, allow the appeal, 
set aside the decree of the lower appellate Court 
and restore that of the Court of first instance 
with costs in all Courts. Leave to file a Letters 
Patent appeal is refused. 

N.S.d. Appeal alloxoed. 
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Narhari Shaslri and others — Plainti ffs 

Appellants v. Vasudeva Namhoori and an^ 
other — Defendants — Despondenis. 

First Appeal No. 310 of 1941, Decided on 22-11-1946 
from decision of 1st Senior Civil Judge, GarLwal’ 
D/- 4-3-1941. ’ 

(a) Custom — Pandas, rights ol— Pandas cannot 
claim to enter Badrinath temple with their Jajmans 
by virtue of immemorial usage. 

There is no immemorial usage in existence by which 
the Fayidas can go into the temple of Shri Badrinath 
with their Jajmans openly and as of right. [Para 9] 

(b) U. P. Shri Badrinath Temple Act (16 [XVIj 
of 1939), S. 25 (1) (m)— Committee can make rules 
prohibiting entry of pandas along with their Tai- 
mans. 
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prohibiting the entry of pandas along with their Jaj. 
mans into the temple of Shri Badrinath. Hence the 
pnndnsaro not entitled to get a declaration that they 
have a right to enter the precincts of the temple aleng 
with their jajmans as a matter of right. [Para 13] 

^a^^rinath Temple Act (16[XVI] of 
1939), Ss. 3 (b) and 4 — S. 4 has no concern with 
S. 3 fb)— Any gift made to any person within pre- 

emets^ of temple would be endowment Person 

receiving it cannot appropriate it. 


420 Allahabad 

Section 4 has got no concern with S. 3, Clause (b). The 
former only vests in the deity of Shri Badrinath the 
property that would not under the ordinary course be- 
long to the deity. By that section the endowments which 
were in the name of other persons, but for the benefit 
of the temple, or which were connected with the temple, 
being for the convenience, comfort or benefit of the 
pilgrims, were vested in the deity. Under S. 3, Clause 
(b), any gift made to any person within the precincts of 
the temple would be an endowment and that person 
could not lay any claim to it. Hence the pandas ate 
uot entitled to a declaration that they have a right to 
accept within the precincts of Shri Badrinath temple 
whatever is put into their hands as a gift to them by 
their Jajmans at the time of worship. [Para 15] 

(d) U. P. Shri Badrinath Temple Act (16 [XVI] 
of 1939), S. 25 (1) (m) — Committee can make 

order prohibiting pandas from receiving gifts 
inside precincts of temple. 

Under S. 25, clause (m) if the Committee thought 
that order could not be properly maintained if the 
Pandas were allowed to haggle for and to receive gifts 
inside the temple at the very time when gifts were 
made to the deity, they can certainly make an order 
prohibiting the Pa7idas from receiving gifts inside the 
temple. [Para 16] 

Cases re j erred : — 

1 . (’38) 1938 A. L. J. 680; 25 A. I, B. 1938 All. 623: 
177 I. C. 653, NarbarL SbastrL v. Basudeo Namburi. 

2. (1896) 1896 A. C. 88, Municipal Corporation of the 
City of Toronto v. Virgo. 

3 . (1896) 1896 A. C. 348, Attorney General for Ontario 
V. Attorney General for the Domioon. •. 

P.L. Banerji, P. C.OUatak and B. M. Chamoola — 
for Appellants. 

G. S. Paihak and D. P. XJniyal—lot Respondents. 

Mathur J. — This is an appeal from a decree 
and judgment of the Senior Civil Judge of 
Pauri, district Garhwal, dated 4-3-1941. The 
plaintiffs-appellants, along with several others, 
brought a representative suit against the res- 
pondent, Pt. Basudeo Namburi, Eawal .of 
Temple Shri Badrinath, seeking the following 
reliefs (as subsequently amended). 

[ 1 ] That a declaration be granted that the 
plaintiffs were the Pandas of Badrinath temple 
and had a right to go into the precincts of the 
temple at all times and on all occasions with- 
out restriction, when the temple was open, with 
the object of having dar shan oi ih& deity. (2) 
That a declaration be granted that the plain- 
tiffs had a right to go freely into the precincts 
of the temple with their Jajmans or clients, 
■whenever it was open, for assisting them in the 
matter of darshan and worship. (3) That a 
further declaration be granted that the plain- 
tiffs had a right to accept within the precincts 
of the temple whatever was put into their 
hands as a gift to them by their clients at the 
time of darshan, worship, etc. (4) That a per- 
petual injunction be issued to the defendant 
restraining him from interfering with the im- 
memorial rights of the plaintiffs. 

[2] The suit started in the month of April 
1934 , and was dismissed on a perliminary point 


A. I. R, 

on 18-9-1934, by the then Senior Civil Judge ‘ 
who held that it was barred by the rule ot res 
judicata, as on a former occasion a suit, brought 
by five of the Deoprayagi Pandas, was finally 
dismissed by the Commissioner of Kumaun 
acting as a High Court in the year 1896. The 
plaintiffs preferred a First Appeal no. 77 of 
1935, against this decision to this Court, and a 
Bench of this Court, to which one of us was a 
party, reversed the judgment of the learned 
Senior Civil Judge holding that the claim was 
not barred by res judicata, and remitted the 
case for trial of the other issues arising in the 
case: vide 1938 A. u. J. 680.^ While the case was 
still pending in the lower Court, the United 
Provinces Shri Badrinath Temple Act of 1939 
(Act 16 [XVI] of 1939) was brought on the Statute 
book, and a Special Officer, representing the 
Committee of Management to be constituted 
under the Act, was appointed. The said Officer 
was impleaded as a defendant on 26-8-1940, and 
he filed a written statement on 26-10-1940. 

[3] The plaintiffs alleged that they were a 
body of* Brahman priests residing at' Deoprayag 
and Badrinath, and had the exclusive right by 
immemorial custom to act as Pandas and 
“Tirath Purohits” and spiritual guides of the 
pilgrims to Badrinath, and, as such, had a righff 
to conduct the pilgrims into the precincts of 
the temple and to assist them in having the 
darshan of the various deities and in making 
their offerings to the said deities; that the 
Rawal, who was in charge of the temple as 
Pujari and conducted the worship of God 
Badrinath under a scheme sanctioned by the 
Commissioner of Kumaun in the year 1899^ 
wrongfully and without any just cause or ex- 
cuse, in the month of August 1933, obstructed 
and threatened to obstruct the plaintiffs from 
entering the precincts of the temple in company 
with their Jajmans and illegally and unjustifi- 
ably restrained them from assisting the pilgrims 
in the usual way at the time of darshan and 
worship of the deities. It was further mentioned 
that this conduct of the defendant hindered the 
plaintiffs in the exercise of their right of entry 
into the temple and also tended to reduce th© 
earnings of the plaintiffs from their Jajmans by 
way of Snphal Dan and remuneration for their 
services. It was by a subsequent application 
dated 5-6-1934, that an amendment of the plaint 
was sought for and obtained, and it was then 
that the right of taking within the precincts of 
the temple whatever was put into the hands of 
the plaintiffs as a gift by their Jajmans or 
clients was specifically claimed. 

[4] The Rawal, Pandit Besudeo Namburi, in 
bis written statement admitted that the plain- 
tiffs, as Hindus, in- their individual capacity*. 
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hadarigbUto enter Badrinatb temple for the 
purpose of worship. But he averred that the 
plaintiffs bad no right whatever to accept any 
gifts or offerings from the pilgrims within the 
Badrinatb temple or its compound, at the time 
of darshan or worship of Badrinatb and other 
deities. He also pleaded that the suit was barred 
by res judicata and by the law of limitation. 
The Special Officer in his written statement 
pleaded that under s. 2, Shri Badrinatb Temple 
Act, all customs or usages were made void and 
inoperative, that any gift made to anybody 
within the precincts of the temple was declared 
to be an endowment by 8 . 3, cl. (b) of the said 
Act, and that, by Ss. 23 and 25 of the said Act, 
the Committee was empowered to provide faci. 
lities for the performance of worship by the 
pilgrims, to do such things as may be conducive 
to the convenience of the pilgrims, and to make 
bye-laws for the maintenance of order inside the 
temple and for regulating the entry of persons 
therein. It was denied that the plaintiffs had any 
right to accompany their Jajmans inside the 
temple or to receive any gifts from the pilgrims 
within the precincts of the temple. A number of 
issues were framed, but only the following are 
those with which the appeal is mainly concerned: 

(1) Are tbe plaintifie entitled to accompany their 
clients pilgrims into and within the Badrinatb temple 
to assist them in the matter of darshan, worship and 
offerings to Badrinatb and other deities therein? 

(2) Are the plaintiffs entitled to receive presents or 
gifts from their clients pilgrims while within the Badri- 
nath temple? 

(3) Is the defendant entitled to regulate the entry of 
pilgrims and their Pandas into the temple? If so, to 
what extent? 

[5] The learned Senior Civil Judge held, 
that the plaintiffs were not entitled to a declara- 
tion that they were Pandas of Baddnath 
temple and had the right to go into the precincts 
of the temple at all times and on all occasions 
without restriction when the temple was open 
with the object of obtaining darshan of the deity, 
and also that they were not entitled to a declara. 
tion that they had a right freely to go into the 
temple with their Jajmans or clients, whenever 
4t was open, for assisting their clients in the 
matter of darshan and worship. The prayer 
for perpetual injunction was also refused. The 
suit was, however, decreed for a declaration 
that the plaintiffs had a right to accept, 
within the precincts of the temple, whatever 
was put into their hands as gifts {dan dakshina 
or sankalap) by the pilgrims for the benefit of 
the plaintiffs and not the temple, and to retain 
such gifts for their personal benefit. The right 
was, however, hedged in with this condition 
that it would be subject to the administrative 
control of the Temple Committee. 


[6] As already stated, tbe plaintiffs have fil- 
ed an appeal against the judgment of the learned 
Senior Civil Judge in so far as it dismissed a 
part of their claim. The defendants have filed 
cross-objections with regard to that part of the 
claim which has been decreed. 

[7] On hearing the learned counsel for the 
parties, I think that this appeal has got no force, 
and it must be dismissed. There can be no doubt 
that tbe plaintiffs as Hindus were entitled to 
enter Badrinatb temple for purposes of darshan 
and worship. This was admitted by the Kawal 
defendant in his written statement filed on 
27-8-1934. They further claimed to have an ab- 
solute right to enter the temple in company 
with their Jajmans, which is denied by the 
defendants. The plaintiffs based this right on an 
immemorial usage. There c^-nnot be the least 
doubt that the burden of proving the immemo- 
rial usage alleged by the plaintiffs lay on them. 
Before examining the evidence adduced by the 
plaintiffs, it would be necessary to consider cer- 
tain undisputed facts which form the background 
of tbe case. 

[8] In paragraph 5 of the plaint the plaintiffs 
alleged that the worship and affairs of the 
public temple were administered under a scheme 
sanctioned by the Commissioner of Kumaun in 
the year 1899, and this fact was admitted in the 
written statement. But as no such scheme of 
1899 was filed by any of tbe parties, the learned 
Senior Civil Judge took tbe view that it was an 
obvious mistake for the scheme of 1892, a copy 
of which is on the record. In the absence of any 
copy of the scheme of 1899 or of any proof that 
it was not much the same as that of 1892, the 
matter does not affect the result. From the 
papers on the record, it is, however, clear that in 
the year 1892 rules for the regulation of pil- 
grims to the Badrinatb temple were formulated 
which were sanctioned by the Commissioner of 
Kumaun Division on 4-7.1892. Those rules 
prohibited the Pandas from going inside the 
temple along with the pilgrims. In the follow- 
ing year, that is 1893, the Manager complained 
against the Pandas to the Maharaja of Tebri 
and the Commissioner of Kumaun Division, and 
the Commissioner passed an order that the 
Manager should not allow the Pandas to enter 
the temple if he thought that the complaint 
against the Deoprayagi Pandas was genuine 
and that police would help in tbe matter. In 
1894 the Deoprayagi Pandas, or some of them, 
again moved the Commissioner of Kumaun Divi- 
sion asking permission to go inside the temple with 
their Jajmans vide Ex. D4. On 28-10-1894. Colo- 
nel Grigg passed an order in the following terms; 

“We bad better send a copy of this to the Manager 
for early report. It would appear that the Pandas’ duty 
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consists in escorting the pilgrims to the temple pre- 
cincts and DO further. Their entering the temple can 
only be permitted when they do so as pilgrims.” 

[9] Thia was followed by a suit, No. 346 of 
1895 , by five of the Deoprayagi Pandas. The 
case went up to the Commissioner acting as the 
High Court of Kumaun and the suit waa 
dismissed, it having been held that the plaintiffs 
had no right to enter the precincts of the temple 
with their Oajmaus. It has got a great proba. 
tive force under S. 13, Evidence Act. There 
are also certain papers on the record (Exs. 
15 to 24) which go to show that in certain in- 
stances permission was sought by some of the 
Pandas and was refused. It will be obvious from 
all this that, for more than half a century, while 
the Pandas have, on the one hand, been try. 
ing to establish their right of entry into the 
temple along witft their Jajmans, the manage- 
ment have, on the other hand, always denied 
their right and exercised their power of granting 
or refusing permission as they thought proper. 
The plaintiffs have produced more than 30 wit- 
nesses to show that, when the latter visited Sbri 
Badrinath temple, they were accompanied by 
their Pandas, and some of them gave gifts to 
the latter (Pandas) within the precincts of the 
temple. Some of these witnesses are certainly 
very respectable and tbeir varacity cannot be 
doubted. But even their evidence does not es- 
tablish that there has been an immemorial 
usage by which the plaintiffs could go into the 
temple with their Jajmans, openly and as of 
right. Several thousands of pilgrims visit the 
temple every year, and, if 30 or 40 of them, during 
the course of 25 years or so, could state that 
they were accompanied by tbeir Pandas and 
gave them gifts within the precincts of the 
temple, that would fall far short of establishing 
an usage. It must also be'borne in mind that the 
Pandas do exert a certain amount of influence 
as spiritual guides on their Jajmans, and in 
these circumstances the.statement of the majority 
of the witnesses produced have to be accepted 
with a certain amount of caution. Most of these 
witnesses only stated that no permission of the 
Rawal was obtained within their knowledge. 
This does not go very far in the face of the docu- 
mentary evidence produced by the defendants. 
The learned Senior Civil Judge found on the 
evidence that was produced before him that 
after 1903, and up to 1920, '■the practice prevailing 
at Badrinath temple was not to allow any 
Panda, w'hoever he be, to go inside the temple 
with the pligrima, but as a matter of concession 
and in certain circumstances the Kawal or bis 
Manager gave such permission to the Pandas. I 
see no reason to differ from this finding of the 
lower Court. I think, even if no other evidence 


to the contrary was available, that^ would bei 
sufficient to hold that the usage as alleged was 
not immemorial. In the years 1923 and 1926' 
some Deoprayagi Pandas, who had gone insida 
the temple and accepted some gifts, had to 
tender apologies to the Rawal on his taking an 
exception to their conduct. Exhibit 23 shows 
that in the year 1923 the Rawal went so far as 
to exclude these Deoprayagi Pandas from going 
inside the temple even for darshan. I have nOj 
doubt in my mind that the plaintiffs miserably 
failed to prove that there was any immemorial 
usage in existence by which they were entitled 
to accompany their Jajmans as of right inside 
the precincts of the temple. 

[10] After the passing of the U. P. Sfari 
Badrinath Temple Act of 1939 (Act 16 [XVI] of 
1939), it has to'be seen whether the Committee or the 
Special Officer could place any restriction on the 
entry of the Pandas into the temple. Section 2 of 
the said Act lays down that it shall have effect 
notwithstanding anything to the contrary 
contained in , . . any decree, custom or usage. It 
will be clear from this that, even if any usage 
existed, it could be superseded by the provisions 
of thia Act. It has, however, been contended op 
behalf of the appellants that there is no provi- 
sion in the Act giving any power to the Com- 
mittee or to the Special Officer prohibiting the 
plaintiffs from entering the temple along with 
their Jajmans. Section 23, clause (2) lays down: 

‘‘Subject to the provisions of this Act or of any rules 
made thereuoder, it shall be the duty of the Committee 
to provide faoilities for the proper performance of wor- 
ship by the pilgrims.”. 

[11] It has been argued that the duty of the 
Committee is confined to providing facilities for 
the proper performance of worship by the 
pilgrims, and that it is no part of their duty to 
prohibit the entry of the Pandas along with 
their Jajmans if the latter think it necessary for 
the proper performance of worship. Reference 
has been made to the statements of the wit- 
nesses, some of whom have deposed that in their 
opinion it was necessary for the performance of 
worship that the Panda should accompany 
them. It is in evidence that the management 
has made provision for the proper performance 
of worship and darshan by appointing certain- 
persons who constantly remain in attendance to 
do the needful. But it is argued that if the 
pilgrims think that their worship would not be 
complete unless they are accompanied by their 
Panda, that should be given effect to. As already 

^observed, the evidence is too meagre to hold that 
this is the common belief of all the innumerable- 
pilgrims who visit Badrinath, and it would be 
possible to hold on the sentiments of a few 
persons that the worship of Badrinath without 
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being aocompanied by a Panda would not be 
complete. 

[ 12 ] Section 25, ol. (i) sub-cl, (m) of the 
same Act lays down;. 

*‘The Committee may make by-laws not inconsistent 
with this Act or the rules made thereunder or any 
other law for tbe maintenance of order inside the 
Temple and regulating the entry of persons therein.’* 

[18] It has been contended on behalf of the 
plaintid's that regulating the entry of persons . 
would not entitle the Committee to forbid the 
Pandas to enter the temple along with their 
Jajmans absolutely. Beliance is placed on tbe 
two English Rulings printed in 1896 A. o. 88* 
and 1896 A. C. 346.* It was held in those cases 
that a statutory power conferring a right to 
make bye-laws for regulating or governing a 
trade does not authorize tbe authority concern- 
ed to prohibit the carrying on of that trade. 
It may, however, be pointed out that prohibi- 
ting a trade is something very different from 
prohibiting the entry of a certain cla^ of 
persons into a temple. The prohibition of a 
trade would be against public policy, while it 
may be not only lawful but also necessary to 
prohibit the entry of certain persons when, in 
the opinion of the authority making the rules, 
there was danger of any disorder or breach of 
the peace. I have no hesitation in holding 
that the Committee was authorised to make 
rules prohibiting the entry of the plaintiffs. 
iBut it appears that certain rules were framed 
on 27-3-1942 which are published in United 
Provinces Gazette dated 11-4-1942 which 
contemplate the admission of Pandas with their 
Jajmans. Rule 4 says that tbe Secretary shall 
regulate tbe admission of Pandas with their 
Jajmans in accordance with the regulations 
framed or direction given by the Committee 
from time to time. These rules were framed 
long after the suit was filed, and after the 
framing of these rules the plaintiffs can have 
no cause of complaint on that head. They are, 
however, not entitled to get a declaration that 
they have a right to enter the precincts of the 
temple along with their Jajmans as a matter of 
right. The finding of the learned Senior Civil 
Judge on this issue appears to be quite correct. 
It necessarily follows from this that the plaintiffs 
were not entitled to the perpetual injunction 
sought for and it was rightly refused. 

[14] This brings us to the cross-objections 
which challenge that part of the decree by which 
the plaintiffs were given a right to accept within 
the precincts of the temple whatever was put 
into their hands as gifts. It has been remarked 
in the grounds of cross- objections that the find- 
ings of the learned Senior Civil Judge were self- 
contradictory, and this appears to be quite 


justified. While refusing a declaration to tbe 
plaintiffs that they have a right to enter the 
temple along with their Jajman, the learned 
Senior Civil Judge has thought it fit to give 
them a declaration that they were entitled to 
receive within the precincts of the temple what- 
ever was put into their hands. The following 
extracts from the judgment would show that 
the learned Senior Civil Judge has not been 
very consistent in dealing with this aspect of 
tbe case. At one place ho has observed: 

"The plaintiffs, as Deoprayagi Pandas have no civil 
right to receive gifts within the temple, and cannot 
accordingly seek for a declaratory decree in respect of 
a non-existent right against the defendants." 

Then later on he proceeds to state: 

"The position then is merely that there is*no inherent . 
right of any Panda or Brahman, even if allowed inside 
the temple, to receive the gifts, but, in case he is for- 
tunate enough to receive any, I do not see how, under 
the existing provisions of tbe Shri Badrinath Temple 
Act, he can be prevented from accepting tbe gift itself 
when the donor wants to band over tbe gift to him." 

In the end the learned Senior Civil Judge gave 
tbe plaintiffs a declaration as already stated. 

[ 16 ] The defendants rely on the definition of 
the word “endowment” as given in s. 3, cl. (b) 
of the Act, by which gifts of property made to 
any one within the precincts of the temple are 
brought within the meaning of the word “endow- 
ment”. It is argued on behalf of the defendants 
that any gift made to any person would be an 
endowment and he would not be entitled to ap- 
propriate it to his benefit. On the other hand, on 
behalf of the plaintiffs it is urged that s. 4 lays 
down what property shall vest in the deity of 
Shri Badrinath, and the gifts made within the 
precincts of the temple are not included in that 
category. On giving the matter my best consi- 
deration, I think that s. 4 has got no concern with 
S. 3, cl. (b). The former only vests in the deity 
of Shri Badrinath the property that would not 
under the ordinary course belong to the deity. 
By that section the endowments which were in 
the name of other persons, but for the benefit of 
the temple, or which were connected with the 
temple, being for the convenience, comfort or 
benefit of the pilgriras, were vested in the deity. 
In my opinion, under s. 3, cl. (b), any gift made 
to any person within the precincts of the temple 
would be an endowment and that person could 
not lay any claim to it. 

[ 16 ] Under s. 25, cl. (m), it seems obvious 
that, if the Committee thought that order could 
not be properly maintained if the Pandas were 
allowed to haggle for and to receive gifts inside 
the temple at the very time when gifts were 
made to tbe deity, they could certainly make an 
order prohibiting the Pandas from receiving gifts 
inside the temple. It appears that bye-laws have 
been made under S. 25, cl. (i), sub cl. (n) for the 
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performance of duties provided in s. 23. One of 
the duties provided in S. 23 is to provide facili- 
ties for the proper performance of worship by 
the pilgrims. In these rules it has been provided 
by Buie 8 that: 

“no persons other than those whose right to receive 
gifts has been specifically recognised by the Committee 
shall receive gifts in any form within the precincts of 
the temple. The permanent employees of the temple 
shall not receive or solicit for any remuneration, reward 
or dahshina in any form from pilgrims.” 

[ 17 ] In my view, the making of this rule was 
within the competence of the Committee and it 
is probably a re-assertion of what the manage- 
ment has all along been maintaining and trying 
to enforce. On behalf of the plaintiffs reliance 
has been placed on certain text books in order to 
show that the pilgrimage to Badrinath could not 
be complete unless a gift was made to the Pandas 
within the precincts of the temple. In the first 
place, there is nothing on the record to show if 
these books can be considered an authority on 
the subject or are generally so recognized. In the 
next place, they only recommend that it would 
be meritorious to give gifts to the Brahmans and 
Pandas in connection with the pilgrimage to 
Badrinath and do not make it obligatory. I think 
it would be a misreading of these books to hold 
that the gift has to be made within the precincts 
of the temple or in close proximity of the idol. 
Any gift made at Badrinath would be equally 
efficacious. In these circumstances, the plaintiffs 
could not be held entitled to get a declara- 
tion given to them by the learned Senior Civil 
Judge. The Civil Judge has himself realised that 
the Committee had such power and has given a 
declaration subject to the administrative control 
of the Temple Committee in so far as the main- 
tenance of order and decency and the enforce- 
ment of proper behaviour within the temple were 
concerned. He has also laid down that the exer 
cise of this right will further be restricted by any 
special or general conditions imposed by the 
Committee of Management under any bye-law 
framed by them in accordance with the provi- 
sions of Shri Badrinath Temple Act or any other 
special law that may hereafter be applicable to 
the temple. As a matter of fact, the declaration 
given by the learned Senior Civil Judge has been 
made nugatory by all these limitations put upon 
it I am thus of opinion that this cross-objection 
must succeed and this part of the decree must 
be set aside. The result is that the plaintiffs 
appeal should, in my opinion, fail and be dis- 
missed with costs. The cross-objection should 
prevail and be allowed with costs. The plaintiffs’ 
suit should stand dismissed with costa through- 

°^Yerma C. J. — I agree and do nob consider 
it necessary to add anything beyond saying that 


I should like to place on record my sense of 
appreciation of the great pains which the learned 
Judge of the Court below appears to have taken 
in this case. The fact that we have not found it 
possible to agree with certain parts of his judg- 
ment does not detract from the credit to which 
he is entitled for the care and thoroughness with 
which he has tried the case. 

Per Guriain. — The appeal is dismissed with 
costs and the cross-objections are allowed with 
costs. The result is that the suit stands dismissed 

i 4 

with costs throughout. 

D,s. Appeal dismissed* 
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Malik and Mootham JJ. 

Makund Lal^Appellant v. Emperor, 

Cri. Appeal No. 714 of 1946, Decided on 28-5-1947, 
from order of Sessions Judge, Mirzapur, D/“30‘ll-1946. 

(a) Criminal P. C, (1898), S. 367_Appreciation of 
evidence — Absence of motive for crime# 

No doubt where there is direct evidence to prove the 
^commission of murder the question of motive is not of 
much importance. But in a ease where the case praoti* 
cally rests on the evidence of one witn^s the fact that 
there was apparently no sufficient motive for the accu- 
sed to commit murder cannot be lost sight of by the 

Court in weighing the evidence for the proseoudon. 

[Para bj 

(’46-Com). Criminal P, C., S. 367 Note 6 pt. 34. 

(b) Criminal P. C. (1898), S. 342 -Exaimnation 
of accused in sessions trial— Nature of— Duty of 

The object of the examination of the accused under 
S. 342 is to afiord the accused an opportunity of ex- 
uiaining any circumstances appearing in the evidence 
against him, and it is, therefore incumbent on the 
Court to draw the attention of the accused to aU the 
important points upon which evidence has been given 
by the prosMution and which wiU, in the abse^e of 
an explanation, tell against him. Although the Court 
must not cross-examine the accused it must in parti^ 
oular draw the attention of the accused to those cir- 
cumstances which appear for the first time, or in a 
more extended form, in the evidence adduced by the 
pros(Sfiution at the sessions trial, as these ate oiroum- 
stances in respect of which the accused could not be 
expected to give any explanation when examined by 
the committing Magistrate. [Para 22J 

(*46-Com). Criminal P. C., S. 342 N. 2, 

S. N. Mulla — for Appellant. _ 

Government Advocate — for the Crown. 

Malik J. — One Dildil Pande was murdered 
on the evening of 18-10-1945, at a place called 
Patengra Nala in Bindhyachal. Nine persons 
were committed to the Court of Session to stand 
their trial under S3. 148 and 302 read with S3. 34 
and 149 Penal Code. Eight of them were ac- 
quitted by the learned Sessions Judge of Mirza- 
pur. The appellant, Makund Lai, was convicted 
and sentenced to death. Makund Lai has filed 
this appeal, and the learned Sessions Judge has 
sent the record to this Court for the confirma- 
tion of the sentence of death. 
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[2] Learned counsel for Makuud Lai has 
argued that there is no motive for the murder 
and that there ^as no sufficient evidence to ^ 
justify the conviction. The motive suggested on 
behalf of the prosecution is enmity. It is said 
that one and a half year before this incident a 
riot had taken place in Bindbyachal, and the 
deceased Dildil and a few others were prosecut. 
ed at the instance of Gulab Cband, Jhinguri 
Lai, Kali Prasad and Babu Nandan. The case 
was ultimately compounded, but the incident is 
relied upon to prove enmity. It will be noticed 
that the appellant was not one of the complain* 
ants, but it is said that he belongs to the party 
of the complainants who were among the accus- 
ed in the Court below but were acquitted by the 
learned Sessions Judge. 

[3] The other incident relied upon is a litiga- 
tion four and a half years before the incident. 
Lai Bebari, father of Mohan, another accused 
who was acquitted by the learned Sessions 
Judge, bad started some criminal case against 
Dildil, but the case failed. The appellant was 
not a patty to this case either. These two in- 
cidents, therefore, cannot provide any sufficient 
motive for the premeditated and brutal murder* 
which was committed on 18th October. 

[4] The last ground for enmity suggested was 

business rivalry. There is, however, evidence 
that there are about live hundred Pandas in 
Bindbyachal and there is business rivalry be- 
tween them for pilgrims who visit the place. 
Each Panda has bis men, who are called Jun- 
nidars, who frequent the railway station and 
other places where pilgrims come and try to 
persuade them to go to their respective Pandas, 
and at times this leads to quarrels between the 
Junuidars and also between the Pandas. It does 
not appear from the evidence that there was 
any special rivalry between the appellant and 
the deceased. • 

[5] It was probably because it was realised 
that the above incidents would not provide 
Gufficient motive for the murder, that Shital 
Singh, P. w. 9, in bis cross-examination in 
the Court of Session mentioned two occasions 
when the deceased and the accused had exchang- 
ed hot words, once twenty days before the 
murder and again eight or ten days before the 
murder. These two incidents were mentioned for 
the first time in the Court of Session, and we 
cannot accept that this part of Shital’s evidence 
is true. 

[6] The learned Government Advocate, how- 
ever, has urged that where there is direct evi- 
dence to prove the commission of murder, the 
question of motive is not of much importance. 
This is no doubt true, but in weighing the evi- 
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dence for the prosecution, in a case like the 
present, where the case practically rests on the 
evidence of one witness, we cannot lose sight of 
the fact that there is apparently no sufficient 
motive why Makund Lai should have com- 
mitted the murder. 

[7] Coming to the direct evidence, the pro- 
secution has produced four persons who are 
said to have been eye-witnesses of the incident. 
They are Shital Singh, P. w. 9, Mahabir, p. W. 
10, Mangru, P. w. 5 and Gugun, P. w. 8. The 
learned Sessions Judge was not favourably 
impressed by Mangru and Gugun, and therefore 
discarded their evidence. Mahabir went back 
,on his previous statement, and in the Court 
of Session stated that he was not an eye-witness 
to the murder at all and that he had been 
made to depose against the accused. The 
learned Judge admitted in evidence, under 
S. 238, Criminal P. 0., the statement made by 
Mahabir in the Court of the Committing Magis- 
trate. Shital Singh was the only witness who has 
consistently deposed against all the accused 
that it was they who had killed the deceased 
Dildil. 

[8] The case for the prosecution is that the 
appellant, Makund Lai, and the other accused 
became very friendly with Dildil eight or ten 
days before the incident. Mt. Mantoria, who 
bad been living with Dildil as his wife, had 
tried to dissuade him from associating with 
these people and had warned him that some 
day they would take his life. She had for the 
protection of Dildil asked one of the Junnidars, 
Mahabir, to follow Dildil and to guard him 
against any harm. Shital, the other witness, 
was also a servant of Dildil, and it was his 
duty to go about with Dildil as a sort of body- 
guard. 

[9] There is no apparent reason why Mt. 
Mantoria should have become apprehensive. 
She admits that she is a purdausbin woman 
and never came out of the purdah in her 
husbond’s life time, and that Dildil never 
used to talk to her about his enmities or friend- 
ships with other Pandas. She was cross-examined 
at length about the reason for her suspicion. 
She also referred to the two litigations mentioned 
by us above which led her to think that the 
accused were inimically inclined towards Dii. 
dil, and from which she suspected that their 
apparent friendliness was merely a guise to enable 
them to have their revenge on him. It, there- 
fore, appears to us that the story about Mt. 
Mantoria s suspicion was probably introduced 
with the object of expl^ning why Mahabir 
was with Dildil at the time of the murder 
rather than doing his usual work of trying to 
catch pilgrims for his master. 
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[10] Munai Barai is another witneag who, 
though he was not a witness to the murder, 
was produced to show that the deceased was 
seen in the ' company o! Makund Lai before 
the murder. He has deposed that at about 
6-30 in the evening of the incident Makund Lai 
first came to his shop, and then came Dildil 
followed by his two servants, Sbital and Maha- 
bir. Makund Lai offered betel leaves to Dildil; 
and then they all left together and went to- 
wards the Patongra Nala. The witness heard 
of the murder one hour or three quarters of 
an hour after that. Learned counsel for the 
appellant has relied on the facts that Munai 
Barai was found to be in possession of three 
chhataks of opium and was prosecuted under 
the Excise Act, and that he was once found 
drunk and was convictel on that account, as 
evidence to show that Munai Barai is a bad 
character and should not be relied upon. He 
has also urged that Munai Barai has not said 
that the deceased was accompanied by some 
pilgrims from Banda, though Shital Singh says 
that there were five or six pilgrims with him, 
and that the police made no attempt to prove 
who those pilgrims were. Munai Barai’s state- 
ment, however, does not carry us very far, and 
there seems to be no reason why Makund Lai, 
if he had made up hia mind to murder Dildil 
should have lain in wait at Munai Barai’s shop, 
to create evidence against himself. According 
to the evidence of Shital Singh, Dildil used to 
go every evening to attend the call of nature 
to Patengra Nala during the rainy season and so 
long as water was available in the Nala. If eight 
of the associates of the appellant lay in wait 
for Dildil near the place of occurrence, there 
seems to be no reason why Makund Lai should 
have waited at the shop of this witness. He might 
have overtaken Dildil on the way instead of 
w'aiting at the shop. 

[11] The time when the murder was com- 
raitted is of some importance in the case, but 
it is not possible to fix it with any exactitude. 
All that can he said is that the murder was 
committed between 5 and 6^30 in the evening. 
According to Shital, Dildil left the temple be- 
fore 6 p. m. The temple gate i8 opened at 4 

p. m. and there were five or six 
Banda. They were taken by Dildil to the temple 
and after they had performed their worship 
Dildil left for Patengra Nala to ease himself. 
The distance between the temple and the Paten- 
gra Nala is about half a mile. On the way he 
is said to have stooped at the shop of Munai 
Barai for betel leaves. From Munai Barai s shop 
lie is said to have proceeded to the Nala. There 
Makund Lai and Dildil are said to have asked 
Shital and Mahabir to wait on one side of the 


railway embankment, while they .went over to 
the other side to ease themselves. Eight or ten’ 
.minutes after Dildil had parted company from 
Shital and Mahabir, it is said that the latter 
heard a shout whereupon they rushed to the spofc 
to find that Dildil was being pinned down hy 
the other eight accused while Makund Lai waa 
hacking at his face and head with a gandasa. 
Makuud Lai is said to have been squatting on 
the ground and hitting Dildil with the gandasa- 
When Sbital and Mahabir reached near the spot 
they shouted out to the accused to desist. Two 
of the accused, Gulab Chand and Kali Prasad,, 
threatened them that if they proceeded further- 
they would mset with the same fate. After hav- 
ing murdered Dildil, all the accused are said to 
have left towards the South. On hearing Oildil a 
cry Mangru and Gugun, who had also come to tho 
Patengra Nala to ease themselves, came towarda 
the place and saw the incident. It was mention- 
ed in the first information report that thero 
were two others, but no attempt has been mado 
to find who they were. , 

[12] The place where the occurrence took 
place is within one hundred to one hundred 
"knd fifty steps from the railway police outpost. 
There are no trees or houses between the out- 
post and the place of Qccurrence, but the in- 
tervening land is unevenrThe Bailway platforra 
is within one and a half furlongs from the placo 
of occurrence. There is an abadi where Mushars- 
live which is also not very far from the place 
of occurrence— it may be at a distance of one- 
and one and a half furlongs. It is not explained 
why no cry for help was made by any of the 
witnesses who had seen the man being murder- 
ed in cold blood. It also does not appear why 
it was necessary for eight persons to hold him- 

down. 

[ 13 ] The news of the occurrepce must have 
spread like wild fire a»d so also the names of the 
assailants, if they had been identified by the eye- 
witnesses. It is in the evidence of Baj Bahadur 
Singh, Ticket Collector, Mirzapur, a witness- 
examined under S. 640, Criminal P. C., that the 
murder was being talked about between 8 or 8-30 
and 9 p. m. at the tea stall on the platform at 
Mirzapur Bailway Station. 

[14] The first information report was made- 
at about 7-30 P. M. The Sub-Inapeotor went to 
the place of occurrence at 8-30. and is said to have 
remained at the spot till H or 11-80, and it was 
at the spot that he had recorded the evidence of 
the four eye-witnesses for the prosecution. Ha 
did not, however, start making any arrest tUl 
he had examined Munai Barai at about 
night. We do not know the exact time of tbe- 
arrest, but seven of the accused were arrestedi 
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afc their houses a(ter midnight and before 
6 o’clock in the morning. 

Cl5] Makundlal was arrested under peculiar 
circumstances. He was detected by Mul Singh, 
Travelling Ticket Collector, as travelling without 
ticket by the 2 Down Mail between Allahabad 
and Mirzapur on the evening of the I8th. The 
train on that night had reached Allahabad at 
8. 50 p. M. and had left at 9. 52. There is no 
stoppage between Allahabad and Mirzapur. 
He was found in a third class compartment 
towards the front portion of the train, and when 
asked he gave his name as Kedar Nath. There is 
some mistery as to why he should have given 
his name as Kedar Nath. The learned Govern> 
ment Advocate has stated that it is the case for 
the prosecution thatMakund Lai had never come 
to Allahabad; that he had gone direct from Bin- 
dhyachal to Mirzapur railway station where he 
was arrested, and that Mul Singh’s statement 
that he had seen him in the train between All- 
ahabad and Mirzapur is false. Alternatively be 
has suggested that Makund Lai may have come 
to Allahabad by the evening passenger train from 
Bindhyachal and may have been travelling by 
the 2 Down Mail to Mirzapur in order to create 
evidence of an alibi. Makund Lai’s defence is 
that he had gone to Cawnpore in the morning, 
that he was coming back by this train without 
ticket, and that he was handed over to the police 
at the Mirzapur station for travelling without 
ticket as he had no money to pay the railway 
fare and the penalty. If Makund Lai was trying to 
create an alibi evidence, it is surprising that he 
should have attempted to conceal his identity 
by giving his name as Kedar Nath. 

[ 16 ] we have checked the timings from the 
time table and we find that No. 121 Up pas- 
senger leaves Bindhyachal at about 6-40 in the 
evening and reaches Allahabad at obout 8- 62. 
If the murder was committed before 6-30 p. m. 
it was possible for a person to catch this train 
at the Bindhyachal station and come to Allaha- 
bad and then catch the 2 Down Mail for Mira- 
pur. Bindhyachal station is, however, so near the 
place of occurrence that it is diHicult to believe 
that a murderer with blood-stained clothes will 
dare come to the station to board the brain, speci- 
ally as he had been recognised. It is said that 
Gugun had gone to the station soon after the 
murder to quench his thirst, and it must have 
been common knowledge at the Bindhyachal 
station that Dildil had been murdered and 
Makund Lai had murdered him. It is difficult 
to believe that under those circumstances 
Makund Lai would dare to come to the 
station where there were a number of police 
men on duty who could easily have apprehended 
him. The other suggestion by the learned Govern- 
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ment Advocate that Makund Lai had gone to 
Mirzapur and was trying to prepare alibi evid- 
ence at the station is still more did'icult to believe. 
It is said that a distant relation of a Ticket Col- 
lector, Mukhtar Ahmad, afc Mirzapur is a friend 
of Gulab Ghand, one of the accused, and it was 
through this Mukhtar Ahmad that the case that 
Makund Lai was travelling without a ticket and 
was detected between Allahabad and Mirzapur 
was prepared. We can find no justification for 
this suggestion. 

[17] At the time of the occurrence Makund Lai, 
it is said, was wearing a cotton an and a 
dhoti, 'At the time when he was arrested at 
Mirzapur Station he had a hurta .on over the 
banian^ but his banian and the dhoti were said 
to be blood-stained. It is unlikely that a man who 
had committed a murder, and who had still 
blood-stained clothes on, would take the risk of 
coming to the Mirzapur station and getting him- 
salf arrested by the police. There is no evidence 
from where the the accused got this kiirta. Some 
reliance appears to have been placed by the learned 
Sessions Judge on the blood-stains on his dhoti 
and banian. It is true that in the recovery list. 
Ex. P 3, it is mentioned that blood-stains were 
found at seventeen places on the dhoti and ten 
places on the banian, but no evidence was given 
to that effect in any of the Courts below. 

[18] From the report of the Chemical Exami- 
ner, which is acceptable as evidence under the 
law, the dhoti had three minute blood stains 
and the banian had one. The blood-stain on the 
banian was disintegrated and the Imperial Sero- 
legist was not able to determine its origin. From 
the way that the murder was committed it appears 
to us to be most unlikely that Makund Lai 

should have gob only four minute blood-stains 

if it is taken that the stain on the banian was a 
blood-stain — on his clothes. He should have got 
big patches marked with blood, as the post mor- 
tem report show^ that Dildil had as many as eight 
incised wounds on his head and face which must 
have caused a lob of bleeding, and blood must 
have spurted out from several of the wounds. 

[19] Though Makund Lai had before the Magis- 
trate said that he was not in Bindhyachal, no 
attempt was made by the prosecution to prove 
by any independent evidence, besides of course 
the evidence of the persons mentioned above 
who had deposed the murder, that he was at 
Bindhyachal. This should have been very diffi- 
cult to prove. There is farther no explanation 
why the railway police, who were within one 
hundred to one hundred and fifty steps of the 
place of murder, did not rush to the spot on hear- 
ing about it and why no cry for help was made 
by any of the eye-wifcnesaes. It is in the evi- 
dence that Patengra Nala is one of the places 
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frequented by the residents of Bindhyachal for 
answering calls of nature in the afternoon. 
There must have been several persons present 
at the Nala as also at the railway station where 
a train was due to arrive. No such witnesses 
have been produced. 

[2o] There is in criminal cases a tendency 
unfortunately to proceed from the first infor- 
mation report and to confine the proof only to 
the facts mentioned in that report. No attempt 
was made in this case to enquire into or to prove 
the various facts relating to the deceased and 
the accused from which it might have been 
possible to establish that the accused were 
guilty. 

[21] We find it difficult to believe that 
Makund Lai soon after having committed the 
murder would go in blood stained clothes either 
to the Bindhyachal Railway Station or to the 
Mirzapur Railway Station, and if he had been 
trying to create alibi evidence, it is still more 
surprising that he should have tried to hide 
his identity and give his name as Kedar Nath. 
There seems to be no reason for disbelieving 
the evidence of Mul Singh that the appellant 
was detected as travelling without ticket. The 
fact that he was handed over to the police at 
the Mirzapur Station as a person travelling 
without ticket is borne out by the evidence of a 
number of witnesses examined by the learned 
Sessions Judge under S. 540, Criminal P. C. 
There is no doubt the possibility, if the murder 
was committed early enough, that Makund Lai 
could have walked to the next railway station, 
Birohi, three miles from Bindhyachal, and 
caught the passenger train there, but in that 
case why he came back the same night to 
Mirzapur and did not remain at Allahabad or 
Cawnpore and create alibi evidence at those 
l^laces is another of the mysteries that remains 
unsolved. 

[22] Under S. 342, Criminal P. C., it is the 
duty of the learned Sessions Judge to question 
the accused generally on the case after the 
witnesses for the prosecution have been exa- 
mined. The object of this examination is to 
afford the accused an opportunity of explaining 
any circumstances appearing in the evidence 
against him, and it is. therefore, incumbent on 
the Court to draw the attention of the accused 
to all the important points upon which evi- 
dence has been given by the prosecution and 
•which will, in the absence of an explanation, 
tell against him. Unfortunately there is an 
increasing tendency to put to the accused three 
or four stereotyped questions in this form: (1) 
Is this the statement made by you before the 
Committing Magistrate? (2) Do you wish to add 
anything to that statement? (3) Why have the 


prosecution witnesses given evidence against 
you? (4) Do you want to produce any defence? 
This Court has more than once drawn the 
attention of learned Sessions Judges to the fact 
that although they must not cross-examine the 
accused, they must put such questions to him 
as will afford him the opportunity of explain- 
ing the circumstances appearing in the evidence 
against him. They must in particular draw, 
the attention of the accused to those circumst- 
ances which appear for the first time, or in a 
more extended form, in the evidence adduced 
by the prosecution at the Sessions trial, as these 
are circumstances in respect of which the 
accused could nob be expected to give any ex- 
planation when examined by the Committing 
Magistrate. In this case we regret to observe 
that questions not dissimilar to those mentioned^ 
above were put to the accused, and that the 
latter was not given that full opportunity to 
explain the circumstances appearing against 
him as is contemplated by S. 342, Criminal B. 0. 

[23] Coming back to the direct evidence of 
the four witnesses, the learned Sessions Judge 
had the benefit of marking the demeanour of 
the witnesses, Mangru and Gugun, and as he 
was not satisfied with their demeanour and 
they created an unfavourable impression on bis 
mind, we would not prima faoie be justified in 
relying on their evidence. Their evidence has 
been read out to us, and we agree with the 
learned Sessions Judge’s estimate of its worth. 
Mangru is aged only nineteen and he started 
his career of being a witness for the prosecu- 
tion at the age of fourteen and since then he 
has given evidence in about a dozen cases. The 
other witness, Gugun, lives near the police 
Kotwali and has been appearing as a witness 
for the prosecution in a number of ‘cases. It is 
true that the learned Sessions Judge could, 
under S. 283, Criminal P. 0., rely on the evidence 
of Mahabir in the Court of the Committing 
Magistrate, but in view of the fact that he now 
denies that he saw the occurrence or that he 
was present at the spot when the murder took 
place, it would be unsafe to place much reliance 
on his evidence. We are, therefore, practically 
left with the evidence of Shital, a servant of 
the deceased. He may have seen the murder 
committed, but at the same time it is possible 
that he has only heard of it and is pretending 
that he actually saw it. While on the one hand 
we have the evidence of Shital, on the other, 
we have the evidence of the railway witnesses 
who were examined by the learned Sessions 
Judge under S. 540, Criminal P. 0,, which makes 
it doubtful whether Makund Lai could have 
been one of the murderers. There is the further 
fact that Shital Singh named ten persons as 
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the assailants of Dildil when it is very unlikely 
that all the ten could have taken part in the 
murder, as deposed to by him, and that as 
many as eight persons against whom he gave 
direct evidence were acquitted by the learned 
Sessions Judge. Under the circumstances we 
consider that the evidence for the prosecution 
is not such that we can uphold the conviction 
and the sentence of death on the appellant, 
Makund Lai. 

[2^1 It is a tragedy that a gruesome murder 
like the present should be committed in day- 
light, on the outskirts of a town and within a 
hundred and fifty paces of a police outpost, 
and that yet there should not be sufficient 
evidence to establish beyond doubt the identity 
of the murderer or murderers. The responsibi- 
lity for this unsatisfactory state of affiairs must, 
in our opinion, be shared alike by the public 
which is reluctant to give evidence and the 
police whose investigation of the crime was 
inadequate. 

[25] The rtsult, therefore, is that we allow 
this appeal, set aside the conviction and the 
sentence and direct that the appellant be released 
forthwith unless wanted in connection with 
some other case. 

N.S.D. Appeal allowed . 


A. I. R. (34) 1947 Allahabad 429 [G. N. 164.] 

Shanker Saran and Raghobar 

UayaIi JJ. 

Dasi Ram and another — Applicants v. 
Emperor. 

Criminal Revn.No.291 o£19-40, Decided on 1-11-1946, 
from order of Sessions Judge, Sbabjahanpur, 
D/- 22-12-1946. 

(a) Evidence Act (1872), S. 35 — Public document 
— Register of births maintained at Police Station — 
Admissibility of entries therein. 

A register of births maintaioed at the Police Station 
under para. 322, Police Regulations, 1942 Edition, being 
a public document made by a public servant in the dis- 
charge of bis oilicial duties, entries in this register are 
admissible in evidence under S. 35 and it is not neces/ 
sary to prove who wrote those entries and what his 
source of information wa8:12 A.l.R. 1925 All. 79, Foil. 
Case law discussed. [Paras 4, 5, 6 and 14] 

(b) Evidence Act (1872), S. 35 — Extract from 

Chaukidar’s birth register — Entry not made by 
Chaukidar — Extract is inadmissible. [Para 16] 

Cases referred '. — 

1. (’45) 32 A. 1. R. 1945 Pat. 489, Sanatan Senapati 
V. Emperor. 

2. (’22) 9 A. I. B. 1922 All. 610 : 77 I. C. 52 : 20 
A. L. J. 601, Sheo Br.lak v. Gaya Prasad. 

3. (13) 19 l.C. 628 (All.), Jiwan Baksh v. Khan Baha- 
dur Khan. 

4. (’ll) 10 I. C. 713 : 14 O. 0. 68, Sampat v. Gauri 
Shankar. 

5. (’36) 23 A. I. R. 1936 All. 218 : 159 I. C. 190 : 1936 
A. L. J. 404, Mt. Anwari Jan v. Baldua. 
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6. (»38) 25 A. I. R. 1938 All. 242 : 175 I. C. 263, Mt. 
Komal V. Guc Charan Prasad. 

7. (’24) 22 A. Ii. J. 690 ; 12 A. I. R. 1925 All. 79 : 46 
All. 637 : 87 l.C. 938, Shib Deo Misra v. Ram Prasad. 

8. (*14) 12 A. L. J. 945 : 1 A. 1. R. 1914 All. 99 : 24 
1. G. 54o, Baldei v. Abbey Ram. 

9. (’19) 6 A. 1. R. 1919 Oudh 426 : 22 O. C. 124 : 52 
I.O. 162, Mt. Zaibunissa y. Mt. Hasaratunnissa. 

10. (’19) 6 A. I. R. 1919 Oudh 75 : 22 O. C. 250 : 54 
I. C. 166, Mohammad Jafar v. Emperor. 

11. (’34) 21 A. I. R. 1934 Oudh 167 : 148 I. C. 418, 
Jai Bbagwan v. Guttoo. 

12. (’18) 41 Mad. 26 : 5 A. I. R. 1918 Mad. 451 : 41 
I. C. 286, Ramalinga Reddi v. Srigiriraju Kotayya. 

13. (’19) 46 Cal. 152 : 6 A. I. R. 1919 Cal. 721 : 46 l.C. 
237, Tateijuddin Sarkar v. Tazu. 

14. (’33) 20 A. I. R. 1933 Pat. 473 : 149 I. 0, 129, 
Madho Saran Singh v. Mannalal. 

^agdish Sahai — for Aplicants. 

Deputy Government Advocate — for the Crown. 

Raghubar Dayal J. — Dasi Ham and bis son, 
Chandra Gupta, were convicted under the Child 
Marriage Restraint Act and sentenced to dif- 
ferent sums of fine. They appealed to the Ses- 
sions Judge, Sbabjahanpur. The learned Ses- 
sions Judge set aside the conviction and sen- 
tence and directed a fresh trial, Dasi Ram and 
Chandra Gupta have filed this revision, which is 
referred to this Bench, as a single Judge was of 
opinion that it involved the decision of an im- 
portant question. ' 

[2] The learned Sessions Judge observed in 
the judgment : 

*‘Dev Dat, complainant, filed a copy of the birth regis- 
ter of the village chauhidar to prove that the date of 
Mt. Ganga Dei’s birth was 13-11-1932. Neither he nor 
bis other witnesses had any personal knowledge of the 
age of the girl. Dev Dat stated that by appearance the 
girl seemed to be about 12^ years old at the time of 
her marriage. This statement can have little eviden- 
tiary value. Dev Dat is not an expert in judging ages. 
In A. I. R. 1945 Pat. 489, ^ it was held that the 
chaukidar's birth register is not admissible in evidence 
under S. 35, Evidence Act In the ab- 

sence of any admissible prosecution evidence to prove 
that the age of the girl was* less than 14 years, it would 
not be safe to convict the appellant.” 

In view of this opinion the learned Sessions 
Judge would have been justified in acquitting the 
appellant before him. He, however, ordered a re- 
trial as he thought that the complainant might 
have produced other evidence to prove the age 
had the learned Magistrate not admitted the ex- 
tract of the birth register in evidence. It does 
not appear that the learned Magistrate had ex- 
pressed his opinion before the conclusion of the 
case that he would rely on the extract from the 
birth register and that, therefore, it was futile 
for the complainant to lead any further evidence. 
Moreover, any further evidence which the com- 
plainant might have led would have boon pro- 
bably oral. Witnesses can only dofose their 
estimate of the girls age. In the words of the 
learned Sessions Judge, such witnesses cannot 
be experts in judging ages. It is open to argu- 
ment how far the opinion of a lay man about 
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age is admissible. It may be that probably the 
learned Sessions Judge had in his mind the pos- 
sibility of the complainant’s examining a doctor. 

A doctor too estimates ages and it is open to the 
Court to believe him or not. In this view of the 
matter, we are of opinion that the order of re- 
trial was not a proper order. 

[3] We are, however, of opinion that the 
learned Sessions Judge misdirected himself on 
the admissibility of the extract from the birth 
register and that therefore his order under re- 
vision is not a proper order, 

[ 4 ] The learned Sessions Judge does mot ap- 
pear to be correct in describing the birth regis. 
ter extract to be an extract from the birth re- 
gister of the village chaukidar. We have seen 
this extract. It is a true copy. The very fact that 
it is a true copy indicates that it is probably 
not an extract from the chaukidar*s birth regis- 
ter as that register is kept by the chaukidar and, 
so far as we know, copies are not issued from it. 
The detailed columns of this extract also in- 
dicate that it is not a copy from the chatikidar's 
register, which is a small book. The probability 
is as urged by the learned Government Advocate, 
that this is an extract from the register main- 
[tained at the thana and in which entries are 
•made from the entries in the chaukidar* s regis- 
ter at the time when the chaukidar visits the 
thana once a fortnight ordinarily. Such a re- 
gister is a public document. Entries are made in 
it by an employee of the police department. En- 
tries in this register are admissible under S. 35, 
Evidence Act. 

[ 5 ] The learned counsel for the applicant hag 
argued that entries in the thana register of 
births and deaths are not admissible under S. 35, 
Evidence Act, unless it is proved as to who 
wrote those entries and what his source of in- 
formation was. In support of his contention he 
has referred to some cases, the last of which is 
'reported in A.I.R. 1922 Alitj. 510.^ That according 
^to him, was the latest case of the Allahabad High 
Coutt he could discover from the digest. We can 
only say that his digest^seems to be too old and 
any way is not up to date, aa we have found a 
number of cases of this Court subsequent to the 
year 1922. He chiefly relied on the case reported 
in 19 I. c. 528.^ It was observed there : 

“In our opinion the register has not been 
proved and the entries in it are not 

ence. It was produced by a munioipal cler vonfl 

new to the work. The entries were not ^ hand- 
writing and he could not say who wrote tnem. 

Neither could he say who was responsible foe keeping 
up the register or on whose information the entries 
were made or who was responsible for checking their 
correctness. It is not shown that the entries m question 
were made by any pablio servant in the discharge of 
hisomcial duties. We agree with the opinion expressed 
in 10 I. C. 713, ■» a very similar case.” 
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Ifc ia presumed in his argument by the learned 
counsel for the applicant that the register re- 
ferred to was a public document and that the 
clerk who probably wrote it was a public ser- 
vant. The quotation shows that it was not pro- 
ved that the entries were made by any public 
servant. In the circumstances the register could 
not have been admissible in evidence under S. 35, 
Evidence Act. There are two later cases of this 
Court which deal with entries in a municipal re- 
gister. They are A.I.R. 1936 ALIj. 218® and A.I.R. 
1938 ALL. 242 .® It was held in both these cases 
that under s. 35, Evidence Act, a munioipal re- 
gister of births and deaths is admissible in evi- 
dence as it is kept by a public servant in the dis- 
charge of big duty. In A. I. R. 1938 ALL. 242 it 
was observed at p. 245: 

“In the present case the origLaal was aummoned, ana 
we are of the opinion that the copy prodacei m this 
ease is admissible in evidence. This was the view 
by this Court in 22 A. L. J. 6907 and 1936 A.L J. 404. 
The entries in municipal records and police Mcords 
stand ona different footing from the entries in a chauki- 
dar’s book, and the oases relied on by learned counsel for 

Khelari Das, namely 20 A. L. J. 601: A. I. R. 1922 Al . 
6102 and 19 I. O. 528,2 ars distinguishable. 

[6] The case reported in 46 ALL. 637,^ is a com- 
plete answer to the contention for the applicants. 
It was held in that case that a daily register of 
deaths maintained at a police station in pursuance 
of regulations made under S. 12, Police Act, 

is an official book, register or record made by a 
public servant in the discharge of his official 
duty within the meaning of s. 35. Evidence Act, 
1872 , and entries therein are legally admissible 

[ 7 ] The earliest case referred to by the learned 
counsel was the case reported in 14, O. O. 63. It 
was observed in that case : 

“The entry in-questiou was admittedly not made by the 
chaukidar and there is no evidence that it was made by 
any other public servant or that it was the duty of any 
other pablio servant to make it. Even if it be assumed 
that the register is a public or any other official book 
within the meaning of S. 35, Evidence Act, the register 
must be rejected on the ground that it was not shown 
that the entry in question was made by any public servant 
in the discharge of his official duty.” 

This case did not hold that when an entry is 
made in a public register by a public servant it 
is necessary that that public servant should come 
in Court and prove that he made the entry and 
state what his source of information was. If this 
had been the law, the whole object of S. 35, Evi- 
dence Act, would be frustrated. Doubts were 
expressed about this decision in the case reported 
in 12 A. L. J. 945.® Referring to this case it was 
observed at p. 947: 

‘’It is there laid down that, although a chaukidar*s 
register may be a public or official book, within the 
meaning of S. 35, Evidence Act, it cannot be put m 
evidence unless the entries are shown to have been 
made by the chaukidar himself.” 
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[8] The case reported in A I.B. 1919 Oudh 426,® 
held that an entry made in the register of 
deaths maintained under Para. 367 of the Police 
Regulations is an official entry made by a 
public servant in the discharge of his official 
•duty and as such is admissible in evidence under 
S. 35, Evidence Act. It referred to the earlier 
Oudh cases. This case was followed in A.I.R. 1919 
Oudb 75.^® wherein it was held that under S. 35, 
Evidence Act, It is not enough to prove that the 
chaulcidar's register is an official book, but it 
is also necessary to prove that any entry 
relied on in it was either made by a public 
servant in the discharge of bis official duty or 
made by some other person in performance of a 
duty specially enjoined^y the law of the country. 

[9] In A.T.R. 1934 Oudh 167,^* entries in a 
municipal register were held admissible in evid- 
ence. 

[10] The Madras High Court held in 41 Mad. 
26,'^ that the entries in a villlage register of 
births and deaths maintained under the orders 
of the Board of Revenue were admissible in 
evidence under s. 35, Evidence Act. 

Cii] The Calcutta High Court held in 46 oal. 
152,^^ that a register of deaths kept by police 
officers at thanas under the rules made by the 
Local Government is a 'public document’ 
within the meaning of s. 74, Evidence Act. Under 
the provisions of S. 114 of that Act, the Court is 
entitled to presume that an entry made in such 
register was properly made and a certified copy of 
such entry is admissible in evidence. 

[12] The Patna case, reported in A.T.U. 1945 rat. 
480,' relied on by the learned Sessions Judge, 
held that in the absence of reliable evidence 
as to who made the entry as to the death of a 
particular person in hathchiitas kept by a chan- 
kidar and in what circumstances, it cannot be 
said that the conditions laid down in S. 35 have 
been fulfilled. The circumstances of that case 
were peculiar. The chaukidar examined in Court 
was unable to say who had made the entry and 
on what date the particular person had died. 
• The witness who was produced to depose that 
ho had made the entry denied that he had made 
it and it appeared that the entry was not actually 
in his handwriting. It was observed in the body 
of the judgment at page 490, col. 2 : 

“Therefore, for the application of S. 35, Evidence 
Act, one must know who has made the entry and in what 
circumstances. If the chaukidar or some other person 
makes the entry in the discharge of his official duty 
then one of the essential conditions mentioned in S. 35, 
Evidence Act, is fultilled.“ 

[13] Reference was made to the case reported 
in A.I.R. 1933 Pat, 473,'' which held that such 
an entry is admissible in evidence. In that case 
the entry was not made by the chaukidar him- 
self but was made at his instance by a defadar. 


Thus, this Patna case too does not help the 
applicants if the entry is made in the thana 
register of births and deaths or if the entry is 
made in the chaukidar's register by the chau^ 
kidar himself. 

[14] We are, therefore, of opinion that the| 
register of births from which an extract has been 
filed appears to be the register of births main- 
tained at the thana under para 822 , Police Re- 
gulations, 1942 Edition, and that entries in this 
register are admissible in evidence under S.35, 
Evidence Act. 

[15] In view of what we have said above, it 
is clear that the learned Sessions Judge mis- 
directed himself on law. We are, therefore, of 
opinion that the revision should be allowed, tbe“ 
order of the Court below bo set aside and that 
the case be sent back to the Court below with the 
direction that the appeal be reheard on merits 
and we order accordingly. 

[ 16 ] The Court below is free to call for evi- 
dence, if it considers this necessary, about the 
fact whether this extract is from the birth 
register maintained at the thana or is from the 
chaukidars’s book. We may note that if this 
extract be from the chaukidar' s book and the 
entry be not made by the chaukidar himself 
this extract will be inadmissible in evidence. 

v.r. Order accordingly. 
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Verma C. J. AND WadiUllahJ. 

Sri Naraui Dube — Decree-holder — AppeL 
lant v. Jang Bahadur and others — Judgment- 
debtors — Respondents, 

Exo. Second Appeal No. 1097 of 1945, Decided on26* 
9*1940, from decision of Addl. Civil Judge, Jaunpur, 
D/-4-1-1945, 

(a) U. P. Regulation of Agricultural Credit Act 
(14 [XIVJ of 1940), S. 12 — Contract to sell property 
entered into and decree for specific performance 
thereof passed prior to Act — Attempt to get deed 
of conveyance by execution of decree after passing 
of Act — S. 12 applies. 

Where a contract to sell the property is entered into 
and the decree for specific performance of that contract 
is passed before the passing of the Act, but an attempt 
is made by the decree-holder to get a deed of con- 
veyance by means of execution of decree after the 
passing of the Act, S.* 12 would bo applicable to such 
execution and the reference to the date of the contract 
or to the date of the decree is irrelevant. [Para. 6] 

(b) U. P. Regulation ol Agricultural Credit Act 
(14[XIV] of 1940), S. 12 — Deed of transfer to be exe- 
cuted in enforcement of decree for specific perfor- 
mance of contract to make transfer is Voluntary 
alienation-* 

The word “voluntary,'* in the beading of Chapter 
IV and in the preamble, has been used in the sense of 
a transfer brought about by act of parties, as opposed 
to a sale made by the Court in execution of a decree ia 
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which case the Court sells the property. The execution 
of a deed of sale, either by the judgment-debtor or by 
the Court in the enforcement of a decree for specido 
performance is not a sale by the Court. What such a 
decree does is that it orders the party concerned to do 
what it had promised to do and it further states that, 
if the party concerned will fail to obey the order, the 
Court will execute the deed on behalf of that party. 
Even where the Court executes such a deed, it merely 
does what the party had been ordered to do and the 
transfer is still on behalf of the party, and not by the 
Court. {V&ia. 8] 

Hence a deed of transfer which has to be executed 
in consequence of the enforcement of a decree for the 
specido performance of a contract to make the transfer 
is a deed making a “voluntary alienation.” 

[Para 7] 

(c) U. P. Regulation of Agricultural Credit Act 
(14 [XIV] of 1940) — Act is rencedial statute — It is 
duty of Courts to give effect to intention of Legislature. 

The Act is a remedial statute and it is the duty 
of the Court to give effect to the intention of the Legisla- 
ture. The intention of the Legislature Is to prevent the 
transfer of certain classes of land. Hence the Court 
should prevent transfer of such land even if such trans- 
fer is sought to be effected by means of execution of 
decrees for specific performance of contracts to make 
transfers: 31 A. I. R. 1944 P. C. 35., Rcl. on. 

[Para 10] 

Case referred ’. — 

1 . (’44) 19 Luck. 309: 1944 A. L. J. 162 : 31 A. I. R. 
1944 P. C. 35: I. L. R. (1944) Ear P. C. 199: 71 I. A. 
56: 213 I.C. 342 (P.C.), Raghuraj Singh v.Hari Kishan 
Das. 

Jandki Prasad — for Appellant. 

N. R. Sharma—toT Respondents. 

Yerma C. J. — This second appeal has 
arisen out of proceedings for the execution of a 
decree which has been passed in favotir of the 
appellant on 11-3 1939. Both the Courts below 
have dismissed the application for execution. 

[ 2 ] The material facts are these. On 13-1-1935 
one Mt. Mandodra made a contract in favour 
of the appellant Sri Narain Dube, agreeing to 
sell to him certain landed property. Instead, 
however, of fulfilling her promise by executing 
a deed of sale in the appellants* favour, she exe- 
cuted a sale deed, only two days later, that is, 
on 15-1-1935, in favour of four persons, namely, 
Jang Bahadur Singh, Ramayan Saran Singh 
alias Surat Singh, Uma Shanker Singh and a lady 
whose name we have been unable to decipher, 
in respect of the property which she had contrac- 
ted to sell to the appellant. The appellant, on 
12-1-1938, instituted a suit for the specific per- 
formance of the contract in his favour. He 
impleaded Mt. Mandodra, Jang Bahadur Singh, 
Bamayan Saran Singh alias Surat Singh and 
Uma Shanker Singh as defendants to this suit. 
As to the lady, who also figured as a vendee in 
the sale deed of 15-1-1935, it was stated in the 
plaint that she had died before the institution of 
the suit and that the defendant Jang Bahadur 
Singh was her sole heir and legal representative. 
There was no controversy with regard to this 


matter in the Courts below. The suit ultimately 1 
ended in a compromise and on 11-3-1939, a peti- 
tion was filed on behalf of the parties in which 
it was stated that the parties had entered into a 
compromise upon certain terms and it was pray- 
ed that a decree be passed in accordance with 
those terms. The material terms were contained 
in paragraphs 1 and 2 of the petition. In para. 

1 it was stated that the parties had agreed that, 
out of the property which Mt. Mandodra had 
contracted to sell to Sri Narain Dube, the latter 
should get a one- third share,' that Jang Bahadur 
Singh should get another one-third share and 
that Ramayan Saran Singh alias Surat Singh 
and Uma Shanker Singh should get the remain- 
ing one-third. In paragraph 2 it was stated that 
Jang Bahadur Singh, Ramayan Saran Singh 
alias Surat Singh and Uma Shanker Singh 
would, within two weeks execute at their own 
cost a sale deed in respect of a one-third share 
of the property in favour of Sri Narain Dube 
and would get it registered. It was further stated 
in this paragraph that if the persons aforesaid fail- 
ed to execute the sale deed and to have it register- 
ed, Sri Narain Dube would be entitled to have the 
sale deed executed and registered by execution 
of the decree. The Court passed a decree in terras 
of the compromise. Jang Bahadur Singh, 
Ramayan Saran Singh and Uma Shanker Singh 
did not execute the sale deed which they had 
agreed to execute in favour of Sri Narain Dube 
within the time which had been allowed by the 
decree for the purpose or at any other time. Sri 
Narain Dube, accordingly, on 23-2-1942, filed an 
application for the execution of the decree passed 
on 11-3 1939. Ramayan Saran Singh alias 
Surat Singh had died -before 23 2-p42. and 
the decree-holder Sri Narain Dube impleaded 
his sons as partiesjo the execution proceedings 
but did not implead his widow, who admittedly 
had survived her husband and was alive. Both 
the Courts below have agreed in dismissing the 
application for execution and the decree-holder 

has brought this second appeal. 

[3] The Munsif dismissed the application on ' 
three grounds, (l) that the decree sought to be 
executed was vague as no consideration for the 
sale deed which had to be executed was mention- 
ed in the compromise petition or the decree, (2) 
that the decree-holder was not entitled, in view 
of the provisions of S. 12, U, P. Regula- 
tion of Agricultural Credit Act, 1940, to have 
the sale deed executed and that the execution 
of the sale deed having been thus prohibited by 
statute, the execution application could not be 
granted, and (3) that, as the decree-holder bad 
failed to implead Ramayan Saran Singh s 
widow, who admittedly was an heir under the 
the Hindu 'Women’s Rights to Properly Act 
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(is [XVIII] of 1937), the application for execu- 
tion was defective and could not be allowed. 

[ 4 ] The decree-holder appealed and the 
learned Judge of the Court below, although he 
did not agree with the Munsif on the first and 
thir^ points mentioned above, agreed in holding 
that the execution of the decree was prohibited 
by S. 12, XJ. P. Regulation of Agricultural Ore- 
dit Act, 1940. It may be mentioned here that it 
was admitted in the Courts below, and is 
admitted here, that the property in question is 
"protected land” within tne meaning of the 
U. P. Regulation of Agricultural Credit Act. 

[ 5 ] Having heard learned counsel for the 
parties, we have come to the conclusion that 
the decision, that the execution of the decree 
was barred by s. 12, U. P. Regulation of Agri- 
cultural Credit Act, 1940, is correct, and that 
the order dismissing the execution application 
must therefore be upheld. In this view of the 
matter, we do not consider it necessary to ex- 
press any opinion with regard to the other two 
grounds on which the Munsif had based his 
decision. 

[6] It appears from the judgments of the 
Courts below that the argument which had been 
addressed to those Courts on behalf of the de- 
cree-holder, Sri Narain Dube, was that, as the 
contract to sell the property had been entered 
into in 1935 and the decree had been passed in- 
1939 — that is, bafore the passing of theU.P. Re- 
gulation of Agricultural Credit Act — s. 12 or any 
other provision of the Act was not applicable to 
the present execution proceedings. Learned 
counsel hero has, somewhat balf.beartedly, 
repeated that argument before us. The argument 
is, however, obviously incorrect. It cannot be 
denied, and has not been denied, that it is open 
bo the Legislature to prevent such alienations 
of such property as it may deem fit. It is clear 
that the object of the execution application is to 
have a deed of conveyance brought into existence 
by which such property, as is mentioned in 
S. 12 of the Act, would be transferred to the 
decree-holder. The attempt to gain that object 
was made after the Act had come into force. 
Reference to the date of the contract or to the 
date of the decree is, in these circumstances, 
irrelevant. 

[ 7 ] Learned counsel, however, has put for- 
ward a new argument before us. Ho has pointed 
out that s. 12 is in Chap. 4 of the Act and that 
that chapter is headed “Voluntary Alienation of 
Protected Land”. He has also referred to the 
preamble to the Act where it is stated that one 
of the reasons for considering it expedient to 
make the Act was “to restrict the voluntary 
alienation of land.” He has emphasised the word 
“voluntary” and has argued that a deed of 


transfer which has to be executed in consequence' 
of the enforcement of a decree for the specific 
performance of a contract to make the transfer 
is not a deed making a "voluntary alienation.” 
It appears to us, however, that this argument 
is not well-founded. 

[8] After examining the scheme and the 
various provisions of the Act, it seems to us clear 
that the word "voluntary,” in the heading of 
Ohap. 4 and in the preamble, has been used in the 
sense of a transfer brought about by act of 
parties, as opposed to a sale made by the Court 
in execution of a decree in which case the Court 
sells the property. Such sales by the Court are 
dealt with in chap. 3 of the Act which is headed 
"Execution of Decrees.” To say that the execu- 
tion of a deed of sale, either by the judgment- 
debtor or by the Court in the enforcemeot of a 
decree for specific performance, is a sale by the 
Court is, in our judgment, to misunderstand the 
nature of a decree for specific performance. What 
such a decree docs is that it orders the party 
concerned to do what it had promised to do, 
and it further states that, if the party concerned 
will fail to obey the order, the Court will execute 
the deed on behalf of that party. Even where 
the Court executes such a deed, it merely does 
what the party bad been ordered to do and the 
transfer is still on behalf of the pirty, and not 
by the Court. In this view of the matter, the 
argument' which has been sought to be based on 
the word “voluntary” cannot be accepted. 

[ 9 ] It, further, appears to us that the very 
preamble to which learned counsel has referred 
makes the matter clear. It will be convenient 
here to reproduce the relevant ixjrtion of the 
preamble: 

“ Whereas it is expedient to prevent excessive 
borrowing by agriculturists and for this purpose to limit 
the amount tbat can bo obtaitied by execution of 
decrees against agricultural produce and land and 
to restrict the voluntary alienation of land; 

• • • • • • 

• • • • • « 

Now, therefore, the Governor in exercise of “the 
powers aforesaid is pleased to make the following Act”: 

In our judgment, the first half of the first para- 
graph quoted above clearly shows tbat the Act 
has in contemplation transfers of laud in two 
ways, (1) in execution of decrees for the purpose 
of obtaining amounts due on account of borrow- 
ings by agriculturists and ( 2 ) by the execution 
of a deed by or on behalf of the owner of the 
land. The first is dealt with in Chap. 3 and the 
second is dealt with in chap. 4. 

[ 10 ] Even if it be conceded, which w© are far 
from doing, tbat the language of the Act is not 
as clear as it might bavo been, the intention of 
the Legislature is perfectly clear. That intention 
is to prevent the transfer of certain classes of 
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land.. The transfer of such land by attachment 
and sale in execution of a decree is dealt with 
in chap. 3 and the transfer by deed, executed by 
or on behalf of the owner of the land, is dealt 
with in chap. 4. It is true that the framers of 
the Act did not, in so many words, deal with 
the execution of decrees for the specific perfor- 
Imance of contracts to make transfers. The 
intention, however, being clear, and the true 
nature of a decree for specific performance being, 
in Our opinion, what we have stated above, it 
appears to us that it is the duty of the Courts to 
give effect to the intention of the Legislature. 
Reference may, in this connection, be made to 
the following observation of their Lordships of 
the Privy Council in 19 Luck. 309 ; 1914 A. L. J. 

162 :^ , , , 
^‘Tbe words of a remedial statute must be coDStrued» 

so far as they reasonably, admit so as to secure that the 

relief contemplated by the statute shall not be denied 

to the class intended to be relieved.” 

That the United Provinces Regulation of Agri- 
cultural Credit Act, 1940, is a statute of_ the 
nature mentioned by their Lordships is obvious. 

Cll] In the course of arguments reference was 
made to the definition of "loan” given in cl. (6) 
of s. 2 of the Act. We have not. however, been 
able to understand the argument sought to be 
based on that definition. The definition had to 
be given because of the first half of the first 
paragraph of the preamble quoted above. For 
the reasons given above, we dismiss this appeal 
with costs. 

Appeal disynissed. 
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Earn Prasad and another — Appellants v. 

Appeal No. 239 of 1946, Deeided on 18-3- 
1947, from order of Addl. Sessions Judge, Jaunpur, 
D/- 6-3-1946. 

Penal Code (1860). Ss. 34 and 304 — Case fallmg 
under second part of S. 304 - Section 34 if can be 

correct to say that S. 34 cannot properly be 
applied to a case falling under the second part of 
« 304. Whether S, 34 can be applied or not would 
denend upon the facts of each case : 30 A. I. B- 1^4^ 
All. 27l1rnd 12 A. I. R. 1925 Cal. 913, 

The common intention of the two accused was to 
prevent forcibly the field of A from being 
they assaulted A, an old man of 75 years, 
furtherance of their common intention, in consequen 

of which he died. 

Hold that the deceased being »• very old man the 
accused must be deemed to have acted 
ledge that their act was likely to “““se death ^d as 
they assaulted him -in furtherance of tbeic common 
intention they were guilty under S. 304 second part 
read with S. 34 : 33 A. I. R. 1946 Oudh 250, 


Cases ref erred i — -r. 

1. (’43) 30 A. I. R. 1943 All. 271 : 207 I. 0. ISBi Bam 

Nath V. Emperor. 

2. (’25) 12 A. I. R. 1925 Cal. 913 

3. (’46) 33 A. I. R. 1946 Oudh 250 : 21 Iiuok. 527 . 
225 I. C. 308, Gajraj Singh v. Emperor. 

C. S. Saran and Shiva Prasad Sinha for 

Appellants. . xi. 

Deputy Government Advocate — for the crown. 

Judgment. — Ram Prasad Singh and Salik 
Singh, father and son, residents of village 
Khampur in police circle Bakaa in the district 
-of Jaunpur, were prosecuted along wi^ one 
Tinmin Singh, a nephew of Ram Prasad ^ngh, 
under ss. 323 and 302, read with s. 31 , Penal 
Code. Tinmin Singh was acquitted by the 
leawed Sessions Judge of Jaunpur. The api^l- 
lants were also acquitted of the charge under 
^ S. 302, read with S. 34, Penal Code, but he con- 
victed them under S3. 323 and 304, read with 
S 34 Penal Code, and sentenced them each to 
one year’s and five years’ rigorous imprisonment 
respectively for the two offences. The two sen- 
tences have been ordered to run concurrently. 

[2l The complainant Mahadeo Singh and his 
brother Ram Sunder Singh deceased b^ong^ 
to village Karchuli in police circle Machhlishahr 
in the district of Jaunpur. Village Karchuli is 
situated at a distance of about two miles from 
village Khampur. The appellants and the com- 
plainant are descended from common ancestors, 
the father of the complainant Mahadeo Smgh 
being a brother of the grandfather of the appel- 
lant Ram Prasad Singh. The families have 
been separate since a long time, but certain 
khatas in the two villages are still common 
although the fields are in the separate posses- 
sion of the two families and are cultivated 

separately by them. 

[3] The prosecution case is that on 7-7-1945 

in the morning plot 30 situated 
Karchuli was being ploughed by one Matai, a 
ploughman of the complainant and the deceased 
Earn Sunder Singh, who was an old man apd 
about 75 years, was standing by. This plot is 
also part of a joint khata of the complainant and 
the appellants. But admittedly it wp m the 
separate cultivation of the complainant and the 
deceased. About two hours after sunrpe the 
appellants accompanied by Tmmin Singh arriv- 
ed and stopped Matai from ploughing the field. 
When Ram Sunder Singh protested, he was 
beaten by them with lathis and felled to the 
ground. Mahadeo Singh was grazing his she. 
buffaloes at some distance from the scene ot 
occurrence. On hearing the shouts of the dece- 
ased and Matai, he ran to the scene of occurrence 
and in order to save his brother struck t 
appellants with his danda. The appellants then 
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started beating Mahadeo Singh with their 
lathis and felled him also to the gcoiind. In the 
meanwhile a number of persons arrived on the 
scene of occurrence and the assailants ran away. 
The deceased was unconscious and Mahadeo 
Singh had also received numerous injuries and 
was not in a fit condition to go to the tbana. 
It is said that he too had become unconscious. 
Matai was accordingly sent to the thana, which 
is at a distance of about 10 miles from the scene 
of occurrence, and he made a report there at 
4 o'clock in the afternoon and stated all these 
facts. The first information report is Ex. P.1, 
on the record. Ram Sunder Singh expired after 
about an hour after the occurrence. The station 
officer proceeded to village Karchuli, prepared a 
sketch map of the scene of occurrence and held 
an inquest on the dead body of the deceased and 
after completing the investigation sent up the 
appellants along with Tinmin Singh for ttial 
with the result already mentioned above. 

[4] The appellants pleaded nob guilty. Their 
case is that Ram Prasad Singh was cutting his 
own Babul tree standing in a field north of 
plot 30 which is under the exclusive cultivation 
of the appellants. Ram Sunder Singh deceased 
objected and struck Ram Prasad Singh with his 
danda. Bam Prasad Singh then struck the 
deceased in return. Mahadeo Singh also arrived 
and then there was a free lathi fight between 
Mahadeo Singh and the deceased on the one 
side and the appellants on the other. [After con- 
sidering the evidence of the prosecution and 
defence witnesses his Lordship proceeded.} 

[5] For the reasons given above, I am satis- 
fied that the learned Sessions Judge has come 
to the right conclusion and that the marpit 
occurred substantially in the manner alleged on 
behalf of the prosecution. I may add that 
assuming that the marpit occurred in the man- 
ner alleged by the defence, the large number of 
injuries received by Mahadeo Singh and the 
severe injuries that were caused to the deceased 
who, it will be remembered, was an old man of 
about 75 years, would seem to indicate that 
even if the appellants had any right of private 
defence, it was far exceeded by them. It is 
further argued on behalf of the defence that in 
view of the decision in A. i. R. 1943 ALL. 
271,' s. 34 cannot be properly applied to a case 
falling under Part 2 of S. 304, Penal Code. With 
all respect I do not agree with the view expres- 
sed by a learned Judge of this Court in that 
case. Whether s. 34 can be applied or not 
would depend upon the particular facts of each 
case. In the present case if the prosecution 
evidence is believed, the two appellants were 
obviously acting in furtherance of the common 
intention of both when they assaulted the dece- 


ased and Mahaheo Singh and forcibly prevented 
their field from being ploughed by their halwaha. 
The deceased Ram Sunder Singh was a very 
old man and they would, therefore, also be 
presumed to have known that in assaulting him 
with lathis they were doing an act which was 
likely to cause death. In the circumstances, I 
see no difficulty in the application of s. 34 to the 
facts of the present case. My attention has also 
been drawn to the Calcutta case in A. I. R. 1925 
Oal. 913.^ ■ The judgment in that case was 
delivered by Walmsley J., who thought that 
S. 34, could not only not be applied to a case 
under Part 2 of s. 304, which expressly excludes 
intention but also to a case under Part 1, 
“except possibly in very rare cases.’* But his 
judgment does not contain any further discus- 
sion of the matter and the reasons which led 
him to this conclusion are not clear. In an Oudh 
case in A. I. R. 1916 Oudh 2^,® it was found 
that out of the four accused who beat the dece- 
ased with lathis it was not certain as to who 
struck the fatal blow and the common intention 
of them was, as shown by the circumstances, 
only bo break him up in such a way as legally 
amounted to grievous hurt and not to kill him. 
In the circumstances, it was held that the 
accused could nob be convicted of murder but 
only under s. 325, read with S. 34. But in the 
present case the common intention of the appel- 
lants, as appears from the evidence and the 
circumstances of the case, was to prevent 
forcibly the field of the deceased and Mahadeo 
Singh from being ploughed and the assault that 
they committed upon the deceased was appa- 
rently ill fucth.ei'auce of their common intention. 
As I have just said the deceased being a very 
old man they would, in the circumstances of the 
present case, be deemed to have acted with the 
knowledge that their act was likely to cause 
death and there seems to be no reason why, in 
the circumstances of the present case, the appel- 
lants cannot be held liable under S. 304, Part 2, 
read with S. 34, Penal Code. 

[6} I am accordingly of opinion that the 
appellants have been rightly convicted. Having 
regard to all the circumstances of the case, I do 
not think that the sentences passed upon them 
are too severe. I accordingly maintain the con- 
victions and the sentences passed upon the 
appellants and dismiss the appeal. The appel- 
lants will surrender to their bail and undergo 
the unexpired portions of their sentences. 

Q-N. Appeal dismissed. 
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Kailash Nath Agarwal and another — Appli- 
cants V. Emperor. 


A. L R-. 
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Criminal Misc. Case No. 1290 of 1946, Deoidea on 
7-2- 1947# 

(a) Criminal P. C. (1898), S. 340 — Proceedings 
under Chapter 18 — Right of accused in custody to 
be defended by pleader. 

Tb© proceedings under Chapter 18 ace in the nature 
of judicial proceedings in a Criminal Court and persons 
who are accused of an ofience are entitled, as a 
matter of right, to be defended by a pleader. A Magis- 
trate is, therefore, bound to give to the accused sufficient 
facility to be represented by a lawyer, specially when 
they are in custody from the time that they bad been 
arrested and accused of an ofience. [Para 18] 

(‘46.Com.) Cr. P. C., S. 340, N. 2. 

(b) Criminal P. C. (1898), S. 340 — Recording 
examination-in-chief without giving accused oppor- 
tunity to get legal assistance — Validity. 

The examination-in- chief and the manner in which 
the evidence is recorded are just as impoitant, at times 
more so, as the cross-examination, and a Magistrate 
should not record the examination-in chief of the witnes- 
ses without giving an opportunity to the accused to get 
adequate legal assistance : 12 A. I. R. 1925 Mad. 1153, 
Ref. [Para 19] 

(•46-Com.) Cr. P. C.. S. 340. N. 2. 

(c) Criminal P. C. (1898), S. 352 — Trial in jail — 
Right oi public to have access — Regulation by jail 
authorities — Magistrate’s duty. ^ 

There is no provision in the Criminal P. C. which 
compels a Magistrate to hold his Court in the usual 
Court room. Section 352 probably contemplates that a 
Magistrate can hold his Court anywhere be likes. But 
the Magistrate, wherever be may be compelled to sit by 
executive orders, is bound by the provisions of S. 352 
and be must realise that the place where the trial is 
held must be something like an open Court to which the 
public generally may have access so far as the same can 
conveniently contain them. The discretion to exclude 
the public generally or any particular person at any 
stage of any enquiry or trial must be a judicial discre- 
tion exercised by him. Though it is not illegal for the 
Magistrate to hold the enquiry in jail or anywhere else, 
the Magistrate must realise that the place where the 
enquiry is held must be deemed to be an open Court 
where the public as such have a right to attend and 
that such right may be controlled in a proper case on 
special grounds by the Court and not by the jail rules 
or by the officer in charge of jail. If the Magistrate 
cannot have the absolute right to regulate the proceed- 
ings at the place where he is bolding the trial be ought 
not to hold the trial or the enquiry at such a place. 

[Paras 22 and 25] 

(’46 Com.) Cr. P. C., S. 352, N. 2. 

(d) Criminal P. C. (1898), S. 352 — Trial in jail — 
Facilities for members of bar — Bench and bar — 
Seats for members of bar. 

Though a Magistrate may hold his enquiry anywhere, 
e.g. in a jail, he owes a duty to see that proper facilities 
ate given to the members of the Bar. No lawyer can do 
his duty to his client, nor can a Magistrate discharge 
bis duties as such, in a room where the Magistrate sits 
in one corner with the Prosecuting Inspector on one side 
and the Reader on the other, all the three of them 
having chairs, with members of the Bar standing in 
front as suppliants lor bis fovours. [Para 26] 

(’46-Com. j Cr. P. C., S. 352, N. 2. 

Cflsca referred : — 

1. (’26) 50 Bom. 741 : 13 A. I. R. 1926 Bom, 551 : 97 
I. C. 801, In re Llewelyn Evans. 


2. (’25) 12 A. I. R. 1925 Mad. 1163 

Mannargan v. Emperor. ‘ 

3. (*38) 25 A. I. R. 1938 Rang, 198 : 175 I. 0. 350, U 

Po Mya V. The King. ^ . 

4. (’17) 4 A. I. R. 1917 Lah. 311 : 41 I. 0. 820, Sahai 

Singh V. Emperor, ^ , 

5. (’1913) 1913 A. C. 417 ; 82 L. J. P. 74 ; 109 L. T. 1, 
Scott V. Scott (No. 1). 

A. P. Panderj — for Applicants. 

Government Advocate — for the Crown. 

Order. This is an application to transfer 

a case pending in the Court of Mr. J. H. Zatdi, 
Second Additional District Magistrate of Allaha- 
bad, to the Court of some other Magistrate com- 
petent to try the case. 

[2] The facts of the case briefly are that 
during the recent communal disturbances in 
Allahabad a man was stabbed on the Kamta 
Prasad Kakkar Road at about seven in the 
morning of 6-11-1946. The incident is alleged to 
have taken place near the house of one Mr. Kedar 
Nath, who is a Mukhtar practising in the reve- \ 
nue Courts. The applicants, Kailash Nath 
Agarwal and Amar Nath Agarwal, sons of Kedar 
Nath, were arrested in tfieir house by Muham- 
mad Yakub, Sub-Inspector, about an hour after 
the incident. Two other persons were also 
arrested alorSg with them. Kailash Nath Agar- 
wal is a Pleader practising in the district Court, 
while Amar Nath Agarwal is a LL. B. student of 
the Allahabad University. They were taken to 
the Police Kotwali and then to the Colvin Hos- 
pital where the identifleation proceedings took 
place and were then lodged in the Malaka Jail. 
It is aUeged that a knife and a shirt were also 
taken into custody and were sent to the Chemi- 
cal Examiner and Imperial Serologist for exa- 
mination, to find out if there were any marks 
of human blood on those articles. 

[3] The applicants were not released on bail 
and were kept in the Malaka Jail on a charge 
under S. 302, I. P. C. 

[4] On 8 - 11 - 1946 , the learned Magistrate Mr. 
J H Zaidi, went to the Jail to hold an enquiry 
under chap. 18, Criminal P. C.. before commit- 
ting the applicants for trial to the Court of 

^^[S^ It is admitted that no information of that 
date or of the intention of the learned Magistrate 
to hold the enquiry on that date was given to 
the accused. 

[6] Kedar Nath had, however, heard some 
rumour that an enquiry may be held on that 
date and he had, therefore, gone to the Jail. 
When he found Mr. Zaidi there ready to hold 
an enquiry under Chap. 18, Criminal P. C., ha 
filed an application praying for adjournment 
for two weeks on the ground that no information 
of the date was given to the accused or to any 
on© on their behalf and they hadi therefor©! not 
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engaged any lawyer and he wanted a little time 
to engage a lawyer. It was further mentioned 
that an application for copies of the first infor- 
mation report, the injury report, the statements 
under s. 164, Criminal P. 0. and the dying 
declaration etc. had been filed on the 7th, but 
copies of the said statements had not till then 
been issued and that it would be, in the interest 
of justice, if the enquiry was held after the 
copies bad been obtained. 

[7] The application was rejected by the 
learned Magistrate who passed the following 
order : 

“The accused can Rot copies of tbe papers and file 
them later on. I will allow them. I am afraid tbe case 
cannot be postponed.” 

[81 Learned counsel in support of the appli- 
cation has made a point that the learned 
Magistrate did not apply his mind and did not 
realise that the copies were not being obtained 
for the purpose of being filed but for the purpose 
of proper prosecution of the case. It is further 
urged that the learned Magistrate was bound to 
give proper facilities to the accused to obtain 
legal aid. 

[9] A further request being made to the 
learned Magistrate for a shorter adjournment to 
enable the accused to get legal aid, the learned 
Magistrate passed the following order: 

‘‘I can, however, do one thiner. It is that I can allow 
as a special case to let the defence counsel cross-examine 
the witnesses.” 

The learned Magistrate then proceeded to record 
tbe examination-in-chief of the witnesses for tbe 
prosecution. 

[ 10 ] It is urged by learned counsel that by 
reason of the fact that the evidence of the pro- 
secution witnesses was recorded in the absence 
of any lawyer on behalf of the accused, an 
examination of the statements of tbe witnesses 
would show that many matters which were not 
relevant were included in the statements of the 
witnesses. It is further alleged that improper 
questions were put in tbe examination-in-cbief 
and the evidence was not properly recorded as 
the Magistrate translated the statements in bis 
own words and then dictated the same to the 
stenographer and to the peshkar. I have not 
allowed learned counsel to go further in this 
matter, nor have I examined the statements for 
myself, as I consider this is not tbe stage at 
which I should express any opinion on the 
merits. 

[11] After the learned Magistrate had recor- 
ded the evidence-in-chief of two witnesses for 
the prosecution, Abdul Rauf and Shafat Ahmad, 
a third witness, Mr. Saidullah, Magistrate, was 
to be produced. Some objection was taken by 
the accused to the relevancy of the evidence of 
the third witness, and on the ^lagistrate asking 


them to substantiate tbe same, a short adjourn- 
ment of three days was given by him at the 
request of the accused. 

[12] Mr. A. P. Pandey, a senior advocate 
practising in this Court, was engaged on behalf 
of the defence and he states that he found it 
impossible to prepare the case for the defence in 
the absence of the papers, copies of which had 
been applied for on 7bh November. He however, 
attended tbe jail on the 12 th morning and he has 
made a grievance of the fact that he remained 
for some time outside the gate and then for 
about forty -five minutes between the two gates 
before he could enter the room inside the jail 
where the enquiry was to be held. I may men- 
tion here that under the orders of the District 
Magistrate all enquiries and trials ' held by 
Magistrates in cases arising out of the commu- 
nal disturbances were to be held inside tbe jail. 

[13] Mr. Pandey has made a further grievance 
of the fact that in the room where the enquiry 
was to be held, the arrangement was that there 
were three chairs, one for tbe learned Magistrate, 
another for the Court Inspector and a third for 
the Reader with a table between them. There 
was no chair and no table for tbe use of the 
lawyers for the accused. There were, I was told, 
at two ends of tbe room running along the 
walls raised platforms which were meant for 
the use of the members of the Bar and any 
member of the public who may happen to have 
been admitted into that room. A point is made of 
this arrangement also, and it is urged that not 
only it is humiliating that the members of the 
Bar should be treated in the manner mentioned 
above but also that it is impossible to expect 
that they would be able to do their duty under 
those conditions and in such an atmosphere. 

[14] On 12th November when Jlr. Pandey 
appeared he again filed an application for adjourn- 
ment, and one of the points raised by him was 
that though be had applied for copies of the 
relevant papers as far back as 7th November, 
the copies had not till that date been issued. It 
is said that tbe Prosecuting Inspector at this 
stage produced the papers from his own custody 
and filed them before tbe Magistrate. The Magis- 
trate thereupon insisted that as the papers were 
there, learned counsel may look at thorn and 
cross-examine the witnesses. He further agreed 
that he would record the evidence of formal 
witnesses on that date and that of material 
witnesses on succeeding dates and that he would 
examine tbe Civil Surgeon on I5tb November. 
Mr. Pandey objected to that procedure and fur- 
ther to the examination of the Civil Surgeon 
on 15th on the ground that the knife, with 
which the offence is said to have been committed, 
had been sent, on llth November, to the Cbemi- 
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cal Examiner and he wanted the report of the 
Chemical Examiner and also the knife to shpw 
it to the Civil Surgeon at the time of his cross- 
examination and to find out whether the injury 
of the nature mentioned could have been caused 
by that knife. The learned Magistrate refused 
the request for adjournment and then an appli- 
cation was filed under s. 526, Criminal P. C.. for 
two weeks time to enable the accused to move 
the High Court to transfer the case to some 
other Court. The learned Magistrate then passed 
the following order: 

“Every material document is on tlie record and copies 
of it can be given very soon. It is not ‘necessary to 
possess the copies of the documents for the purposes of 
cross-examining all the accused (sic. \vitnesaes)_ and £ 
gave assurance that I will not take up the examination 
of the witnesses for whose cross-examination the copies 
of the documents will be necessary unless the counsel of 
the accused gets the copies. In spite of this the appli- 
cation which was typed and ready already has been 
moved. This is only another method of getting time. But 
since it is necessary to adjourn the ease under S. 526 I 
will adjourn it for two weeks provided that bond for 
Rs. 200 is executed as laid down in S. 526, clause 8.*’ 

[ 15 ] The bonds were executed and the case was 
adjourned to 2Gth November. The accused then 
moved the learned Djstricfc Magistrate for the 
transfer of the case. The learned District Magis- 
trate rejected the transfer application by an 
Older dated November I9th. While dealing with 
this application the learned Magistrate observed : 

“The only real question is whether the proceedings 
are being conducted in such a manner that the case 
of the accused is prejudiced or that they have valid 
grounds to apprehend an unfair trial. In the tiist place 
there are standing orders that all cases of communal 
character are to be tried within the jail premises, partly 
because police escorts are not available and secondly 
because it is not desirable In view of the present tension 
that incidents of communal character should be related 
in open Court." 

He further mentioned that the proceedings before 
the Magistrate were merely of the nature of a 
preliminary enquiry and pointed out that the 
Magistrate had recently been posted to this 
district and there could, therefore, be no ques- 
tion of bis being prejudiced against the accused. 

[16] An application for transfer was then 
moved in this Court under S. 526, Criminal P. C. 
on 22 11-1946. The main grounds on which the 
transfer is sought are that the manner in which 
the enquiry is being conducted is bound to pre- 
judice the case of the accused. The contentions 
are that the enquiry on the 8th should not have 
been started without giving previous notice to 
the accused so that they may have proper legal 
aid and they should not have been forced to 
enter on their defence without any legal assis- 
tance. The second ground is that it was impos- 
sible for the members of the Bar to do justice to 
the case in the surroundings in which they were 
placed. The next ground is that the accused 


had a right to an open enquiry in a Courfr 
and not an enquiry in camera inside the jail-i|^ 
where the public had no right to enter. Aa againsfcj. 
the learned Magistrate it is urged that the* 
learned Magistrate was not justified in record- 
ing the examination-iu- chief in the absence of 
defence counsel, that the statements were not 
properly recorded, that the copies of the docu- 
ments had not been given to the 'accused and 
that it was not possible, therefore, for the law- 
yers appearing for the accused to cross-examine 
the witnesses properly. That although the mate- 
rial exhibits were sent to the Chemical Exa- 
miner on 11th November and the report was 
not likely to be received before the 15th, the 
Magistrate was in a great hurry to finish the 
case and insisted on fixing I6th November for 
the examination of the Civil Surgeon and remark- 
ed that he wanted to finish the enquiry by the 16 th- 

[17] These are some of the main grounds on 
which the transfer is sought from the Court of 
Mr. Zaidi to the Court of some other Magistrate 


f competent jurisdiction. 

[ 18 ] As regards the first point we have the 
irovisions of 8- 340, Criminal P. C. under whiohp 
any person accused of an offence before a 
riminal Court, or against whom proceedings 
,re instituted under this Code in any such Courts 
day of right be defended by a pleader. There 
an be no doubt that the proceedings under 
hap. 18, are in the nature of judicial pro- 
eedings in a criminal Court and the appli- 
ants were persons who were accused of an 
iffence and they were entitled, as a matter o£ 
ight, to be defended by a pleader. The 
Magistrate was, therefore, bound to give to the 
accused sufficient facility to be represented by 
fc lawyer, specially as they were in custody from 
he time that they bad been arrested and aocus- 
id of the offence. In 50 Bom. 74l' Fawcett J. 
leld that S. 340, Criminal P.C., 

•not only contemplates that the aroused should be at 
iberty to^ be defended by a pleader at the time the pro 
,eediDg3 ace actually going o£ 

:Sng into oommunioation with h.s legal advisee for 
’he purpose of preparing his defence. 

gtVJ of rnilM‘ whe^ 

in the balance, the very State, if poor, 

prosecution of the prisoner,^ also provides hi , P 

with suob legal assistance." ^StrAn, 

[19] I am satisfied, from the explanation given 

by the learned Magistrate, that not ins- 

pired by any unfair motive, but he did, to my 
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mind, show far too much haste. The learned 
Magistrate did not apparently realise the impor- 
tance from the point of view of the accused, of 
the recording of the examination-in-chief of the 
witnesses for the prosecution. I have already 
said that I have not examined the evidence of 
the witnesses for I consider that it would be 
improper at this stage to go into the question 
whether the evidence was properly recorded, but, 
to my mind, the examination-in-chief and the 
manner in which the evidence is recorded are 
just as important, at times more so, as the cross- 
examination, and the learned Magistrate erred 
in deciding to record the examination-in-chief of 
the witnesses without giving an opportunity to 
the accused to get adequate legal assistance. 
See A. I. R. 1925 Mad. 1153.^ The accused had been 
arrested on the 5th and had been kept in custody 
ever since. They had not been informed that the 
enquiry would begin on the 8th. Their applica- 
tion for copies of various documents which 
would be necessary for any lawyer to go through 
and consider before be is able to assist the accus- 
ed in a proper defence had not been obtained, 
(granted ?) On the 8th the Magistrate recorded 
the evidence of the most important witnesses for 
the prosecution when there was no lawyer who 
had been engaged to look after the interest of 
the accused. In a similar case before Mackney J. 
in A. I. R. 1938 Rang. 198® the learned Judge 
observed : 

“The Magistrate apparently did not realise that a plea- 
der defending a person has to do more than go through 
the record. Ho has to go through all the prosecut-on 
evidence, find out what defence may best be set up and 
what means there exist for putting up that defence. It 
seems to me that in a case of this nature certainly more 
than a day would be required for even the most skilful 
and able lawyer in order to decide this matter.” 

[20] The learned Magistrate, if he had any 
experience at the Bar, would not have consi- 
dered it enough that on 12th November the 
Prosecuting Inspector had taken the relevant 
papers out of his pocket and had put them on 
the record. He would have realised that it was 
necessary for Mr. Pandey to study those docu- 
ments, question his clients and get other 
information before he could be ready to cross- 
examine the witnesses. The same learned Judge 
in the same case observed : 

“It is not only tbo State which is to be considered in 
these matters; it is the administration of justice. Even 
if considerable expense is incurred by the State in the 
proper administration of justice yet that expense must 
be incurred and injustice must not be perperated simply 
because justice is expensive.” 

[ 21 ] On that sole ground the learned Judge, 
who belonged to tbe Indian Civil Service and 
nr^st, therefore, have had considerable experience 
of CTTiminal work, transferred the case from the 
Court of the Magistrate. I would have followed 


tbe decision quoted by me above and transfer- 
red tbe case on that sole ground, but in this 
case I regret to say there are some other grounds 
which I consider equally important. 

[ 22 ] I cannot lightly brush aside tbe com- 
plaint that was made to me, while I was receiv- 
ing applications, by more than one senior 
counsel, practising in this Court, of the treat- 
ment that they had received while they were 
. engaged to do their duty in defending tbeir 
clients. Every one of them complained that 
there was inordinate amount of delay outside 
the jail and inside tbe jail; the learned Magis- 
trate failed to realise that be must, as far as 
possible, try to reproduce the atmosphere of a 
Court room. The learned Magistrate may have 
been compelled to hold his enquiry inside tbe 
jail by reason of the standing order mentioned 
by the District Magistrate in his order rejecting 
the application for transfer. I can find no pro- 
vision in the Criminal Procedure Code which 
compels a Magistrate to his Court in the 
usual Court room. Section 352, Cr. P. C., pro- 
bably contemplates that a Magistrate can hold 
his Court anywhere he likes. The standing order 
cannot bind the learned Magistrate in his judi- 
cial capacity, but as both the executive and the 
judicial functions ate not separated, the execu- 
tive order directing tbe Magistrate to hold his 
Court inside the Jail is probably binding on him. 
But the learned Magistrate, wherever he may be 
compelled to sit by executive orders, is bound 
by the .provisions of S. 352, Cr. P. C., and he 
must realise that the place where the trial is 
held must be something like an open Court to 
which the public generally may have access so 
far as the same can conveniently contain them. 
Tbe discretion to exclude the public generally or 
any particular person at any stage of any enquiry 
or trial must be a judicial discretion exercised 
by him. I am laying emphasis on this point 
because, to my mind, if the Magistrate is com- 
pelled to hold a trial in jail, then the jail must 
become something like an open Court where any 
member of ‘the public may have aright of 
access, if the room in which the trial is being 
held can conveniently contain him and unless 
the learned Magistrate, for reasons which he 
must, to my mind, record, decides to exclude 
the public or any particular person. In a jail the 
Magistrate must himself be subject to the jail 
rules and subject to tbe authority of the Officer 
in charge of the jail, and though in theory, if the 
public is given free access, I can see no objection 
to a trial being held in jail, in practice I do not 
think it is possible, unless the jail rules make 
provision for such enquiries or trials in jail when 
any member of the public may have a right to 
attend. 
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[23] In A. I, R. 1917 Lah. 311^ where the trial 
was held in jail, it w'as argued that it was vitiat- 
ed on that account. The learned Judge observed : 

“There is nothiog to show that admittance was refused 
to any one who desired it or that the prisoners were 
unable to communicate with their friends, or counsel. 
No doubt it, is difficult to get counsel to appear in th^ 
jail and for that reason if for no other such trials are 
usually undesirable, but in this case the executive autbo' 
rities were of the opinion that it would be unsafe to 
hold the trial elsewhere." 

I am, however, of the opinion, with great rea- 
pect to the learned Judge, that it is not necessary 
for the accused to prove that any person who 
actually desired admittance was refused. It is 
for the prosecution to satisfy the Court that any 
person w’ho desired to attend could do so and 
there was no prohibition against his admittance. 

[24] It is well established in England that 
every Court of justice is open to every subject 
of the King and that a right to an open trial is 
one of the cherished rights of the subject. It is 
not necessary for me to give a historical survey 
of how the right has grown, but the point has 
now been settled by a decision of the House of 
Lords in 1913 A. C. 417® where it was emphasised 
that even in a case where the parties had agreed 
that a case may be beard in camera, a Judge 
would have no right to exclude the public, except 
in some special class of cases, unless the parties 
agreed to appoint him an arbitrator and to hear 
the case as such. Those special cases are: ward- 
ship and relation between the guardian and 
ward, and secondly the care and treatment of 
lunatics. A third ground was mentioned by Vis- 
count Haldane, L. C., that if it was strictly 
necessary for the attainment of justice and the 
Court was satisfied that by nothing short of the 
exclusion of the public it is possible to do justice, 
can a Judge decide to sit in camera. Even this 
ground was not accepted by the Earl of Halsbury 
who thought that this would be leaving the matter 
too much to the discretion of individual Judges, 
who might think that in their view the paramount 
object of the administration of justice could not 
be attained without a secret hearing. It is not 
necessary for me to go into this question further 
as. unlike the law in England, the Criminal 
Procedure Code in India gives a Criminal Court 
a right to exclude the public generally or any 
particular person, but this being an exception to 
a very well settled rule, to my mind, the llagia- 
trate must record bis reasons for doing so if he 
decid(^s to exclude either the public or a section 
of the public; and it must be understood that it 
is a matter within the judicial discretion of the 
Magistrate himself and not a matter about which 
ho can Ipe conirqUe^-by e^t?!>ivjB 

[ 25 ].‘^^i 6 i?g‘b',''tferefore; I am of the opinion 
that it was not ilbigftl' for the'Iea^'ned Magistrate 

/ACC. r-o ... vrvn.Z/ 


to bold the enquiry in jail or anywhere else, thel 
learned Magistrate must realise thal the placef 
where the enquiry is held must be deemed'tq he an 
open Court where the public as such have a 
right to attend and that such right may be con- 
trolled in a proper case on special grounds by 
the Court and not by the jail rules or by the 
officer in charge of the jail. If the Magistrate 
cannot have the absolute right to regulate the 
proceedings at the place where he is holding the 
trial, he ought not to hold the trial or the enquiry 
at such a place. 

[26] I consider it a matter of equal importance 
that though a Magistrate may hold his enquiry 
anywhere, he owes a duty to see that proper 
facilities are given to the members of the Bar. 
No lawyer can do his duty to his client, nor can 
a Magistrate discharge his duties as such, in a 
room where the Magistrate sits im one cornerl 
with the Prosecuting Inspector on one side anl, 
the Reader on the other, all the three of tbev I 
having chairs, with members of the Bar standing 
in front as suppliants for his favours. I want 
to make it perfectly clear that, in my judgment, 
it is impossible to administer justice properly 
without legal aid, and in that sense the members 
of the Bar probably do as important a work as 
Judges themselves and, therefore, for the proper 
administration of justice it is necessary that the 
members of the Bar should get adequate facilities 
and proper treatment. No accused can have 
confidence in a Magistrate who treats his counsel 
in the manner in which Mr. A. P. Pandey was 
treated, and I am surprised that any Magistrate 
should have the discourtesy to keep a member 
of the Bar standing in his Court while he allows 
a chair to the Prosecuting Inspector and to his 
Reader. I do not want to say anything farther 
on this point as the learned Government Advo- 
cate has assured me that such incidents would 
not occur in future. I hope incidents like this 
would not again come to the notice of this Court 
and the Magistrates would realise that just as 
the members of the Bar owe. a duty to show 
proper respect to the Bench, the Bench has an 
equal duty to be courteous and considerate tc 

Having, therefore, carefully considered 
this matter, I am of the opinion that there was 
enough ground for apprehension in the mind of 
the accused that they would not receive a fair 
trial in the Court of the learned Magistrate. I. 
therefore, direct that the case be transferred 
from the Court of Mr. J. H. Zaidi, Magistrate, 
First Class, to some other Court of competenti 

Application granted^ 
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